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♦ ♦ ♦ 
Opinions 
Opinion No. GA-0744 
The Honorable Scott Brumley 
Potter County Attorney 
500 South Fillmore Street, Room 303 
Amarillo, Texas 79101 
Re: Whether a county auditor may require the county treasurer to ob­
tain prior approval of a transfer of county funds from one account in 
the county depository to another, or from one investment to another 
(RQ-0800-GA) 
S U M M A R Y  
A county auditor may adopt regulations and procedures for transfer­
ring county funds from one account in the county depository to another 
that include preapproval by the auditor. The county auditor may adopt 
procedures for transferring county funds between county investments 
to the extent that it does not usurp or unreasonably interfere with the 
county treasurer’s investment authority. 
Opinion No. GA-0745 
Mr. Sidney "Buck" LaQuey 
Grimes County Auditor 
Post Office Box 510 
Anderson, Texas 77830 
Re: Whether a justice of the peace may defer the adjudication of a 
charge of violating the Parks and Wildlife Code and impose a special 
expense without assessing a fine and, if so, whether any portion of the 
special expense must be remitted to the Parks and Wildlife Department 
(RQ-0802-GA) 
S U M M A R Y  
A justice of the peace may defer the adjudication of a charge of vio­
lating the Parks and Wildlife Code and impose a special expense fee 
without assessing a fine. A special expense fee imposed under article 
45.051, Code of Criminal Procedure, is not a fine under section 12.107, 
Parks and Wildlife Code, that must be sent to the Parks and Wildlife 
Department. 
For further information, please access the website at 
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110. 
TRD-200905443 
Stacey Napier 
Deputy Attorney General 
Office of the Attorney General 
Filed: November 23, 2009 
ATTORNEY GENERAL December 4, 2009 34 TexReg 8587 
♦ ♦ ♦ 
TITLE 4. AGRICULTURE 
PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 
CHAPTER 19. QUARANTINES AND 
NOXIOUS AND INVASIVE PLANTS 
SUBCHAPTER E. DATE PALM LETHAL 
DECLINE QUARANTINE 
4 TAC §19.51 
The Texas Department of Agriculture is renewing the effective­
ness of the emergency adoption of the amendment to §19.51, for 
a 15-day period. The text of the amended section was originally 
published in the August 21, 2009, issue of the Texas Register 
(34 TexReg 5625). 
Filed with the Office of the Secretary of State on November 18, 
2009. 
TRD-200905316 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Original Effective Date: August 3, 2009 
Expiration Date: December 15, 2009 
For further information, please call: (512) 463-4075 
EMERGENCY RULES December 4, 2009 34 TexReg 8589 
♦ ♦ ♦ 
TITLE 1. ADMINISTRATION 
PART 3. OFFICE OF THE ATTORNEY 
GENERAL 
CHAPTER 55. CHILD SUPPORT 
ENFORCEMENT 
SUBCHAPTER D. FORMS FOR CHILD 
SUPPORT ENFORCEMENT 
1 TAC §55.119, §55.120 
The Office of the Attorney General, Child Support Division pro­
poses amendments to 1 TAC §55.119 and §55.120, regarding 
forms for child support enforcement. The proposed amendments 
reflect revisions made to the Notice of Lien and the National 
Medical Support Notice as authorized by the U.S. Department 
of Health and Human Services, Office of Child Support Enforce­
ment. 
Alicia G. Key, Deputy Attorney General for the Child Support 
Division, has determined that for the first five-years the amended 
sections as proposed are in effect, there will be no significant 
fiscal implications for state or local government. 
Ms. Key has also determined that for each year of the first five 
years the amended sections as proposed are in effect, the public 
benefit as a result  of  the amended sections will be compliance 
forms authorized by state and federal statutes. 
Ms. Key has also determined that for the first five years the 
amended sections as proposed are in effect, there will be no 
significant fiscal implications for small businesses or individuals. 
In addition, there will be no local employment impact as a result 
of the amended sections as proposed. 
Comments on the proposed amendments should be submitted 
to Kathy Shafer, Deputy Director, Legal Counsel Division, Child 
Support Division, Office of the Attorney General, (physical ad­
dress) 5500 East Oltorf, Austin, Texas 78741 or (mailing ad­
dress) P.O. Box 12017, Mail Code 044, Austin, Texas 78711­
2017. 
The proposed amendments are authorized under Texas Family 
Code §231.003, which provides the Office of the Attorney Gen­
eral with the authority to prescribe forms and procedures for the 
implementation of Chapter 231. 
The Texas Family Code, Chapters 154 and 157 are affected by 
the amended sections. 
§55.119. Forms for [Child Support Lien] Notice of Lien, for Release 
of Child Support Lien, and for Partial Release of Child Support Lien. 
(a) The following form is to be filed with the county clerk of 
a county in which real or personal property of the obligor is believed 
to be located in accordance with the Texas Family Code, Chapter 157, 
Subchapter G. Notice of the lien may be given to any person known 
to be in possession of real or personal property of the obligor, and if 
such notice is given the property may not be paid over, released, sold, 
transferred, encumbered, or conveyed without incurring the penalties 
provided by the Texas Family Code §157.324. 
Figure: 1 TAC §55.119(a) 
[Figure: 1 TAC §55.119(a)] 
(b) - (c) (No change.) 
§55.120. National Medical Support Notice, Request for Review of 
National Medical Support Notice, Termination of National Medical 
Support Notice. 
(a) The National Medical Support Notice is federally man­
dated for use in IV-D cases and may be used in any other suit in which 
an obligor is ordered to provide health insurance coverage for a child. 
Figure: 1 TAC §55.120(a) 
[Figure: 1 TAC §55.120(a)] 
(b) - (c) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Deputy Attorney General 
Office of the Attorney General 
Earliest possible date of adoption: January 3, 2010 
For more information regarding this publication, contact Zindia Thomas, 
Agency Liaison, at (512) 936-9901. 
SUBCHAPTER G. AUTHORIZED COSTS AND 
FEES IN IV-D CASES 
1 TAC §55.151 
The Office of the Attorney General, Child Support Division pro­
poses an amendment to 1 TAC §55.151, concerning authorized 
costs and billing costs and fees in Title IV-D cases. The pro­
posed amendment reflects legislative changes to Texas Family 
Code and the Texas Government Code. Section 55.151 as pro­
posed clarifies costs and fees that may be charged to the Office 
of the Attorney General by a clerk of the court. 
PROPOSED RULES December 4, 2009 34 TexReg 8591 
Alicia G. Key, Deputy Attorney General for the Child Support Di­
vision, has determined that for the first five-years the amended 
section as proposed is in effect,  there will be no fiscal implica­
tions for state or local government. 
Ms. Key also has determined that for each year of the first five 
years this section as proposed is in effect, the public benefit as  
a result of the amended section is the clarification of costs and 
fees in IV-D cases. 
Ms. Key has also determined that for the first five years the 
amended section as proposed is in effect, there will be no effect 
on small businesses or individuals. In addition, there will be no 
local employment impact as a result of the amended sections as 
proposed. 
Comments may be submitted to Kathy Shafer, Deputy Director, 
Legal Counsel Division, Office of the Attorney General, (phys­
ical address) 5500 East Oltorf, Austin, Texas 78741, or (mail­
ing address) P.O. Box 12017, Mail Code 044, Austin, Texas 
78711-2017. 
The proposed amendment is authorized under Texas Family 
Code §231.003, which provides the Office of the Attorney 
General with the authority to adopt rules for the provision of 
child support services. 
The Texas Family Code, Chapter 231 is affected by the amended 
section. 
§55.151. Authorized Costs and Fees in IV-D Cases. 
(a) The clerk of the court may charge the Office of the Attorney 
General [the following]  costs  and fees in Title IV-D cases, including a 
case filed under Chapter 159 of the Texas Family Code.[:] The Title 
IV-D Agency shall pay only the following costs and fees: 
(1) filing fees and fees for issuance and service of process 
as provided by Chapter 110 of the Texas Family Code and by Sections 
51.317(b)(1), (2), and (3) and (b-1), [Section 51.317,] 51.318(b)(2) and 
51.319(2), Texas Government Code; 
(2) - (3) (No change.) 
(4) a reasonable fee not to exceed $15 for filing an original 
administrative writ of withholding. A fee cannot be charged for dupli­
cate copies of an administrative writ of withholding; [and] 
(5) the fee for issuance of a subpoena as provided by 
§51.318(b)(1), Texas Government Code; and [.] 
(6) a fee authorized under a local rule for electronic filing 
of documents with a clerk. 
(b) The clerk of the court, the sheriff, or a constable may 
charge the Office of the Attorney General a [the] fee that sheriffs and 
constables are authorized to charge [for serving process] under Section 
118.131, Local Government Code for serving each item of process 
to each individual on whom service is required, including service by 
certified or registered mail, and a fee authorized under Texas Family 
Code §157.103(b) for serving a capias. [to be paid to the sheriff, 
constable, or clerk who charged the fee to the Office of the Attorney 
General whenever service of process is required.] 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Deputy Attorney General 
Office of the Attorney General 
Earliest possible date of adoption: January 3, 2010 
For more information regarding this publication, contact Zindia Thomas, 
Agency Liaison, at (512) 936-9901. 
♦ ♦ ♦ 
SUBCHAPTER     
NEW HIRES 
1 TAC §55.303 
The Office of the Attorney General, Child Support Division pro­
poses an amendment to 1 TAC §55.303, concerning the State 
Directory of New Hires. The proposed amendment updates con­
tact information for employers with questions regarding the Em­
I. STATE DIRECTORY OF
ployer New Hire Reporting Program. 
Alicia G. Key, Deputy Attorney General for the Child Support Di­
vision, has determined that for the first five-years the amended 
section as proposed is in effect, there will be no  fiscal implica­
tions for state or local government. 
Ms. Key also has determined that for each year of the first five 
years the section as proposed is in effect, the public benefit as  a  
result of the amended section is the clarification of contact infor­
mation regarding the Employer New Hire Reporting Program. 
Ms. Key has also determined that for the first five years the 
amended section as proposed is in effect, there will be no effect 
on small businesses or individuals. In addition, there will be no 
local employment impact as a result of the amended section as 
proposed. 
Comments may be submitted to Kathy Shafer, Deputy Director, 
Legal Counsel Division, Office of the Attorney General, (phys­
ical address) 5500 East Oltorf, Austin, Texas 78741, or (mail­
ing address) P.O. Box 12017, Mail Code 044, Austin, Texas 
78711-2017. 
The proposed amendment is authorized under Texas Fam­
ily Code §234.104 which provides the Office of the Attorney 
General with the authority to establish by rule procedures for 
reporting employee information. 
The Texas Family Code, Chapter 231 and 234 is affected by the 
amended section. 
§55.303. Employer New Hire Reporting Requirements. 
(a) - (d) (No change.) 
(e) Employers should send reports for newly hired or rehired 
employees to Texas Employer New Hire Reporting Operations Center, 
Post Office Box 149224, Austin, Texas 78714-9224 [Telephone Num­
ber: 1-800-850-6442 Fax Number: 1-800-732-5015]. 
(f) Questions regarding the Employer New Hire Reporting 
Program should be directed to [the] Texas Employer New Hire 
Reporting [Operations Center at 1-800-850-6442 or access Texas 
Employer New Hire Reporting] on the Internet. The Internet address 
is: http://employer.oag.state.tx.us 
(g) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
34 TexReg 8592 December 4, 2009 Texas Register 
♦ ♦ ♦ 




Deputy Attorney General 
Office of the Attorney General 
Earliest possible date of adoption: January 3, 2010 
For more information regarding this publication, contact Zindia Thomas, 
Agency Liaison, at (512) 936-9901. 
SUBCHAPTER J. VOLUNTARY PATERNITY 
ACKNOWLEDGMENT PROCESS 
1 TAC §55.408 
The Office of the Attorney General, Child Support Division pro­
poses an amendment to 1 TAC §55.408 concerning the Par­
ent Survey on the Acknowledgment of Paternity. The proposed 
amendment will provide a link to the Office of the Attorney Gen­
eral website for the Parent Survey on the Acknowledgment of 
Paternity form. 
Alicia G. Key, Deputy Attorney General for the Child Support 
Division, has determined that for the first five years the amended 
section as proposed is in effect, there will be no significant fiscal 
implications on state or local government as a result of enforcing 
or implementing the section. 
Ms. Key has also determined that for each year of the first five 
years the amended section is in effect, the public benefit as a  
result of the proposed section will be access to the form. There 
will be no significant fiscal implications for small businesses or 
individuals. In addition, Ms. Key has determined that there will 
be no local employment impact as a result of the amended sec­
tion. 
Comments may be submitted to Kathy Shafer, Deputy Director, 
Legal Counsel Division, Office of the Attorney General, (phys­
ical address) 5500 East Oltorf, Austin, Texas 78741 or (mail­
ing address) P.O. Box 12017, Mail Code 044, Austin, Texas 
78711-2017. 
The proposed amendment is authorized by Texas Family Code 
§160.314. 
The Texas Family Code, Chapter 160, Subchapter D, Voluntary 
Acknowledgment of Paternity, and the Health and Safety Code, 
Chapter 192, Record of Acknowledgment of Paternity, are af­
fected by the amended section. 
§55.408. Parent Survey. 
(a) Each certified entity must provide the parents (and 
presumed father, if applicable,) with the opportunity to complete 
and sign the Parent Survey if the parent was provided the oppor­
tunity to voluntarily acknowledge paternity. The Parent Survey 
on the Acknowledgment of Paternity (AOP) may be found at: 
http://www.oag.state.tx.us/cs/forms/1798patsurvey.pdf. 
(b) (No change.) 
(c) The certified entity must retain the parent survey in its files. 
[Figure: 1 TAC §55.408(c)] 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Deputy Attorney General 
Office of the Attorney General 
Earliest possible date of adoption: January 3, 2010 
For more information regarding this publication, contact Zindia Thomas, 
Agency Liaison, at (512) 936-9901. 
♦ ♦ ♦ 
SUBCHAPTER    
INFORMATION 
1 TAC §55.501 
The Office of the Attorney General, Child Support Division pro­
poses an amendment to 1 TAC §55.501, concerning requests to 
the IV-D agency for information. The proposed amendment re­
vises language regarding who may request information from the 
IV-D agency, and the type of information that may be released. 
          
K. RELEASE OF
Alicia G. Key, Deputy Attorney General for the Child Support Di­
vision, has determined that for the first five-years the amended 
section as proposed is in effect, there will be no fiscal implica­
tions for state or local government. 
Ms. Key also has determined that for each year of the first five 
years the section as proposed is in effect, the public benefit as  
a result of the amended section is the clarification of who may 
request information from a IV-D agency. 
Ms. Key has also determined that for the first five years the 
amended section as proposed is in effect, there will be no effect 
on small businesses or individuals. In addition, there will be no 
local employment impact as a result of the amended section as 
proposed. 
Comments may be submitted to Kathy Shafer, Deputy Director, 
Legal Counsel Division, Office of the Attorney General, (phys­
ical address) 5500 East Oltorf, Austin, Texas 78741, or (mail­
ing address) P.O. Box 12017, Mail Code 044, Austin, Texas 
78711-2017. 
The proposed amendment is authorized under Texas Family 
Code §231.003, which provides the Office of the Attorney 
General with the authority to prescribe forms and procedures 
for the implementation of Chapter 231. 
The Texas Family Code, Chapter 231 is affected by the amended 
section. 
§55.501. Release of Information. 
(a) Upon request to the IV-D agency by an authorized person 
or his or her authorized representative, the IV-D agency may provide 
the following information: 
(1) - (2) (No change.) 
(3) copies of correspondence or documents previously pro­
vided to the IV-D agency by the authorized person making the request; 
(4) copies of correspondence or documents previously pro­
vided by the IV-D agency to the authorized person making the request; 
(5) - (7) (No change.) 
(b) - (c) (No change.) 
PROPOSED RULES December 4, 2009 34 TexReg 8593 
♦ ♦ ♦ 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Deputy Attorney General 
Office of the Attorney General 
Earliest possible date of adoption: January 3, 2010 
For more information regarding this publication, contact Zindia Thomas, 
Agency Liaison, at (512) 936-9901. 
e-mail:] fidm@ssa.gov, or Web site: http://www.acf.hhs.gov/pro
grams/cse/ [http://www.acf.dhhs.gov/programs/cse]. 
(c) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Deputy Attorney General 
Office of the Attorney General 
Earliest possible date of adoption: January 3, 2010 
For more information regarding this publication, contact Zindia Thomas, 
Agency Liaison, at (512) 936-9901. 
­
♦ ♦ ♦ 
SUBCHAPTER L. FINANCIAL INSTITUTION 
DATA MATCHES 
1 TAC §55.555 
The Office of the Attorney General, Child Support Division 
proposes an amendment to 1 TAC §55.555, concerning the 
data match for multi-state financial institutions. The proposed 
amendment updates the Office of Child Support Enforcement 
(OCSE) contact information for a multi-state financial institution 
that chooses to facilitate a data match through OCSE. 
Alicia G. Key, Deputy Attorney General for the Child Support Di­
vision, has determined that for the first five-years the amended 
section as proposed is in effect, there will be no fiscal implica­
tions for state or local government. 
Ms. Key also has determined that for each year of the first five 
years the section as proposed is in effect, the public benefit as a  
result of the amended section is the clarification of OCSE contact 
information. 
Ms. Key has also determined that for the first five years the 
amended section as proposed is in effect, there will be no effect 
on small businesses or individuals. In addition, there will be no 
local employment impact as a result of the amended sections as 
proposed. 
Comments may be submitted to Kathy Shafer, Deputy Director, 
Legal Counsel Division, Office of the Attorney General, (phys­
ical address) 5500 East Oltorf, Austin, Texas 78741, or (mail­
ing address) P.O. Box 12017, Mail Code 044, Austin, Texas 
78711-2017. 
The proposed amendment is authorized under Texas Family 
Code §231.001 which provides the Office of the Attorney Gen­
eral with the authority to adopt rules for the provision of child 
support services. 
The Texas Family Code, Chapter 157 is affected by the amended 
section. 
§55.555. Multi-State Financial Institution Data Match Reporting Re­
quirements. 
(a) (No change.) 
(b) A multi-state financial institution choosing to match 
through OCSE may contact OCSE at: Office of Child Support Enforce­
ment, Multi-state Financial Institution Data Match, Post Office Box 
509, Randallstown, Maryland 21133. Assistance may be found via 
e-mail at: [, For assistance call: 410-277-9312, FAX: 410-277-9325, 
SUBCHAPTER    
INSURANCE CLAIMS 
1 TAC §§55.601 - 55.606 
The Office of the Attorney General, Child Support Division pro­
poses amendments to 1 TAC §§55.601 - 55.606, concerning the 
M. INTERCEPT OF
Insurance Reporting Program pursuant to Texas Family Code 
§231.015. The proposed amendments are revised to comply 
with statutory changes by the 81st Legislative Session regarding 
the intercept of certain liability insurance settlements or awards 
for claims in the satisfaction of arrearage amounts. 
Alicia G. Key, Deputy Attorney General for the Child Support Di­
vision, has determined that for the first five-years the amended 
sections as proposed are in effect, there will be no fiscal impli­
cations for state or local government. 
Ms. Key also has determined that for each year of the first five 
years these sections as proposed are in effect, the public benefit 
as a result of the amended sections are the clarification of pro­
cedures regarding the insurance intercept program. 
Ms. Key has also determined that for the first five years the 
amended sections as proposed are in effect, there will be no ef­
fect on small businesses or individuals. In addition, there will be 
no local employment impact as a result of the amended sections 
as proposed. 
Comments may be submitted to Kathy Shafer, Deputy Director, 
Legal Counsel Division, Office of the Attorney General, (phys­
ical address) 5500 East Oltorf, Austin, Texas 78741, or (mail­
ing address) P.O. Box 12017, Mail Code 044, Austin, Texas 
78711-2017. 
The proposed amendments are authorized under Texas Family 
Code §231.015. 
The Texas Family Code, Chapter 231 is affected by the amended 
sections. 
§55.601.  
(a) Section 231.015 of the Family Code requires the Child 
Support Division of the Office of the Attorney General, in consultation 
with the Texas Department of Insurance and representatives of the 
insurance industry, to operate [establish] by rule a [pilot] program 
whereby an insurer shall [insurance companies may voluntarily] 
Scope.
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cooperate with the Child Support Division in matching the names of 
insurance claimants [those individuals who are or may be due liability 
insurance settlements or awards] with the names of obligors who owe 
past-due child support. When such an individual is identified, the 
Child Support Division will file a child support lien or withholding 
order on the claim [pending settlement or award] to secure the payment 
of past-due support. This subchapter explains how the matching 
process and the lien process work. 
(b) As used in this subsection, "claims" to be reported are 
claims involving personal injury, personal damages, workers com­
pensation, wrongful or accidental death, and claims by life insurance 
beneficiaries. Claims involving only property damage need not be 
reported. 
(c) All insurers doing business in Texas, including, but not lim­
ited to domestic, foreign and alien companies, self-insurers, and surplus 
line insurers, are subject to the reporting requirements and shall report 
all claims regardless of the state where the claim arises or is filed. 
§55.602. Child Support Lien Network. 
The Office of the Attorney General has contracts with the State of 
Rhode Island and Providence Plantations to participate in the Child 
Support Lien Network (CSLN). [Each of the participating states pro­
vides CSLN with a periodically updated list of its child support oblig­
ors.] CSLN provides an insurer [participating insurance companies] 
with two methods of matching [a pending settlement or award]: an Au­
tomatic Data Match, or an Interactive Lookup [automatic data match, 
or an interactive lookup]. An insurer subject to this matching process 
may choose to provide or obtain matching information using either or 
both the Automated Data Match process or the Interactive Lookup. 
§55.603. Automated Data Match. 
(a) An insurer [insurance company] can conduct an automatic 
electronic interface of its pending claims against the list of child support 
obligors through Insurance Service Office (ISO). ISO is an industry 
service provider, headquartered in New Jersey, which maintains a claim 
search system to assist subscribing insurers [insurance companies] in  
fraud detection. 
(b) An insurer participating [insurance company desiring to 
participate] in the automatic data matching process must give ISO per­
mission to match its claim data with CSLN. ISO may be contacted [at 
(800) 877-4476 or] by email at njsupport@iso.com. 
(c) CSLN matches its list of child support obligors daily 
against the ISO claim data. 
(d) A participating insurer [insurance company] will receive 
a notice of child support lien (or [wage] withholding instrument for a 
workers’ compensation claim) only on those claims that the insurer 
[company] has registered with ISO and that match the name of an 
obligor who owes past-due child support. [This allows the insurance 
company to focus work efforts on only those claimants that actually 
require child support enforcement activity.] 
§55.604. Interactive Lookup. 
(a) An insurer [insurance company] may check the name of 
an individual insurance claimant to see if there are outstanding child 
support obligations by accessing the CSLN database of child support 
obligors. 
(b) To register for access to this database, an insurer [a com
pany] must:  
(1)  go to the C hild Support Lien Network [Office of the 




(2) click on the FAQ tab at the top of the web page and 
select the question regarding registration; [ARegister@ label in the left 
margin and complete and electronically submit the registration form; 
and] 
(3) complete and electronically submit the registration 
form and confidentiality statement. [print, sign and fax to CSLN at 
888-430-6907 a copy of the confidentiality statement.] 
(c) Once the insurer [insurance company] registration infor­
mation and confidentiality statement has  been reviewed [and the signed 
confidentiality statement has been received], secure access to the data­
base of child support obligors will be approved. The insurer [company] 
will be notified via e-mail of access approval. This notice will include 
the user ID that has been assigned, the web site address, and basic in­
structions. 
(d) Unless the insurer is participating in the Automated Data 
Match, the insurer should [Insurance companies are encouraged to] 
query the CSLN database of child support obligors as early as possible 
in the claims process, and shall query the CSLN database [but] not later 
than 30 days before a claim is paid [settlement, if possible]. 
(e) The insurer [insurance company] receives immediate noti­
fication of the status of the match. 
(1) If there is no match, the insurer [insurance company] is  
informed. 
(2) If there is a positive match, the insurer [insurance com­
pany] is informed and provided the basic match data. 
(3) If there are multiple possible matches within one state, 
the insurer [insurance company] is asked to call CSLN to identify the 
correct obligor. 
(4) If there are multiple possible matches within more than 
one state, the insurer [insurance company] is notified that CSLN will 
work with the insurer [insurance company] and the affected states to 
determine the appropriate course of action. 
(f) When an interactive match occurs, CSLN notifies the State 
child support enforcement agency of a match. The State child support 
agency will send a notice of child support lien (or, in the case of a 
worker’s compensation claim, a [wage] withholding instrument) to the 
insurer [company]. 
§55.605. Protection from Liability of Insurer [Insurance Company] 
for Disclosure of Information. 
[(a)] An  insurer [insurance company] that provides informa­
tion or otherwise responds to a notice of child support lien or levy under 
Subchapter G, Chapter 157, or acts in good faith to comply with proce­
dures established in the [pilot] program under §231.015 [this Section 
231.015] is not liable for those acts under any law to any person. 
[(b) The federal Social Security Act (42 USC 
666(a)(17)(C)(ii)) provides that a financial institution shall not be 
liable under any federal or state law to any person for encumbering or 
surrendering any assets it holds in response to a notice of lien or levy 
issued by the State child support enforcement agency.] 
§55.606. Confidentiality and Security. 
(a) The Title IV-D agency shall consider any information re­
ceived from an insurer [insurance company] as confidential. Such in­
formation shall be used or disclosed by the Child Support Division only 
for the purpose of collecting past-due child support or for other pur­
poses as enumerated in subsection (c) of Family Code §231.108. 
(b) In accordance with §453 [section 453] of the federal Social 
Security Act, any information provided by the Child Support Division 
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to an insurer [insurance company], or its designated agent, for the pur­
pose of conducting a data match may not be used by the insurer [insti­
tution] or its agent for any other purpose and may not be disclosed to 
any person except to the extent necessary to conduct the data match. 
The insurer [insurance company] or its agent shall destroy or erase all 
information provided to the insurer [company] after completion of a 
data match. This subsection does not apply to data contained in a child 
support lien or other encumbering instrument received from the Child 
Support Division after the data match process. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Deputy Attorney General 
Office of the Attorney General 
Earliest possible date of adoption: January 3, 2010 
For more information regarding this publication, contact Cindy Hodges, 
Agency Liaison, at (512) 936-1841. 
SUBCHAPTER N. NATIONAL MEDICAL 
SUPPORT NOTICE 
1 TAC §55.705 
The Office of the Attorney General, Child Support Division pro­
poses an amendment to 1 TAC §55.705, concerning the National 
Medical Support Notice. The proposed amendment reflects leg­
islative changes to Texas Family Code §154.187(c)(1) and clari­
fies the responsibilities of the employer regarding the use of the 
National Medical Support Notice in the enforcement of health 
care coverage. 
Alicia G. Key, Deputy Attorney General for the Child Support Di­
vision, has determined that for the first five-years the amended 
section as proposed is in effect, there will be no fiscal implica­
tions for state or local government. 
Ms. Key also has determined that for each year of the first five 
years the section as proposed is in effect, the public benefit as  
a result of the amended section is the clarification of procedures 
regarding the National Medical Support Notice. 
Ms. Key has also determined that for the first five years the 
amended section as proposed is in effect, there will be no effect 
on small businesses or individuals. In addition, there will be no 
local employment impact as a result of the amended sections as 
proposed. 
Comments may be submitted to Kathy Shafer, Deputy Director, 
Legal Counsel Division, Office of the Attorney General, (phys­
ical address) 5500 East Oltorf, Austin, Texas 78741, or (mail­
ing address) P.O. Box 12017, Mail Code 044, Austin, Texas 
78711-2017. 
The proposed amendment is authorized under Texas Family 
Code §154.186, which provides the Office of the Attorney 
General with the authority to prescribe forms and procedures 
consistent with federal law for use of the National Medical 
Support Notice. 
The Texas Family Code, Chapter 154 is affected by the amended 
section. 
§55.705. Employer Responsibilities. 
(a) If the child cannot be enrolled in the employer health insur
ance plan because the employer does not maintain a plan, the employee 
is not eligible, or the employee is no longer employed by the employer, 
the employer must complete the Employer Response Form and pro­
vide the employer representative information to the Title IV-D Agency 
within 20 business days of receipt of the Notice. 
(b) - (f) (No change.) 
(g) If the child is enrolled in the employer’s health plan, or is 
already enrolled in another health insurance plan in accordance with 
a previous child support or medical support order to which the child 
is subject, the employer must provide this information by first class 
mail to the IV-D agency. The statement must be sent no later than 30 
­
days after the date the employer receives the National Medical Support 
Notice. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Deputy Attorney General 
Office of the Attorney General 
Earliest possible date of adoption: January 3, 2010 
For more information regarding this publication, contact Zindia Thomas, 
Agency Liaison, at (512) 936-9901. 
♦ ♦ ♦ 
SUBCHAPTER O. STATE DISBURSEMENT 
UNIT 
1 TAC §55.804 
The Office of the Attorney General, Child Support Division pro­
poses an amendment to 1 TAC §55.804 concerning the dis­
bursement of child support payments to the obligee through di­
rect deposit or the Texas Debit Card system. The proposed 
amendment reflects legislative changes to Texas Family Code 
§234.010 and will clarify procedures for the obligee regarding 
electronic disbursement of child support. 
Alicia G. Key, Attorney General for the Child Support Division, 
has determined that for the first five years the section as pro­
posed is in effect,  there will be no significant fiscal implications 
for state or local government as a result of enforcing or imple­
menting the sections. 
Ms. Key has also determined that for each year of the first five 
years the section is in effect, the public benefit as  a  result  of  the  
new section will be compliance with state and federal require­
ments.  There will  be  no significant fiscal implications for small 
businesses or individuals. In addition, Ms. Key has determined 
that  there will be no local employment impact as a result of the 
new section. 
Comments may be submitted to Kathy Shafer, Deputy Director, 
Legal Counsel Division, Office of the Attorney General, (phys­
ical address) 5500 East Oltorf, Austin, Texas 78741 or (mail­
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ing address) P.O. Box 12017, Mail Code 044, Austin, Texas 
78711-2017. 
The proposed amendment is authorized by Texas Family Code 
§234.006. 
The amendment as proposed affects Texas Family Code Chap­
ter 234, State Case Registry, Disbursement Unit and Directory 
of New Hires, Subchapter A. 
§55.804. Methods of Disbursement. 
(a) The OAG’s Child Support Division will disburse child sup­
port payments to an obligee by electronic funds transfer either by direct 
deposit into an account maintained by the obligee in a financial insti­
tution or through the Texas Debit Card system unless the obligee has 
signed an Authorization for Release of Information Form (1A004) to 
allow payments to be sent to a private collection agency or other third 
party. 
(b) An obligee may choose to receive their child support pay­
ment through direct deposit into their bank account by completing the 
Direct Deposit Application Form (6A002). [opt out of the Texas Debit 
Card program and receive a state warrant by calling 1-866-729-6159.] 
(c) An obligee may decline to receive payments by electronic 
funds transfer and request payment by paper warrants if the obligee 
alleges in writing that receiving payments by electronic funds trans­
fer would impose a substantial hardship. [choose to receive their child 
support payment through direct deposit into their bank account by com­
pleting the Direct Deposit Application Form (6A002).] 
(d) If an obligee fails to notify the State Disbursement Unit 
of the existence of an account maintained with a financial institution, 
or closes an account maintained with a financial institution previously 
used to accept direct deposit of a child support payment, without estab­
lishing a new account and informing the State Disbursement Unit, the 
Title IV-D Agency will issue a debit card and provide the obligee with 
instructions for activating and using the debit card. 
(e) [(d)] An obligee who has signed an Authorization for Re­
lease of Information Form (1A004) must revoke that authorization by 
signing a Revocation of Authorization for Release of Information Form 
(1A005) to receive their payments through the Texas Debit Card. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Deputy Attorney General 
Office of the Attorney General 
Earliest possible date of adoption: January 3, 2010 
For more information regarding this publication, contact Zindia Thomas, 
Agency Liaison, at (512) 936-9901. 
PART 7. STATE OFFICE OF 
ADMINISTRATIVE HEARINGS 
CHAPTER 159. RULES OF PROCEDURE FOR 
ADMINISTRATIVE LICENSE SUSPENSION 
HEARINGS 
SUBCHAPTER C. WITNESSES AND 
SUBPOENAS 
1 TAC §159.101 
The State Office of Administrative Hearings (SOAH) proposes 
an amendment to Subchapter C, Witnesses and Subpoenas, 
§159.101 (concerning Breath Test Operator and Technical Su­
pervisor). The amendment is a result of the passage of House 
Bill (HB) 2730 (81st Legislature, 2009), §3.01, which amended 
Transportation Code, Chapter 524, §524.039 to restrict the cir­
cumstances under which the person who requests a hearing may 
require the attendance at the hearing of the breath test operator 
or the breath test technical supervisor. In accordance with HB 
2730, the proposed amendment will require a person seeking to 
mandate the attendance of these individuals to apply to SOAH 
for issuance of a subpoena. The amendment will also provide 
guidance on the circumstances that constitute good cause for 
issuance of a subpoena and the procedures for demonstrating 
them. Prior to the passage of HB 2730, neither a subpoena nor 
a showing of good cause were required in order to compel the 
attendance of these individuals. 
Kerry D. Sullivan, General Counsel, has determined that for the 
first five-year period the amended rule is in effect there will be 
no fiscal implications for state or local government as a result of 
enforcing or administering the proposed amendment. 
Mr.  Sullivan also has  determined that for the first five-year period 
the amended rule is in effect the public benefit anticipated as a 
result of the rule will be in establishing procedures and guidance 
for parties to comply with the requirements of HB 2730. There 
will be no effect on small businesses as a result of enforcing the 
rule. The proposed amendment will have no fiscal impact on 
small businesses, and there is no anticipated economic cost to 
individuals who are required to comply with the amended rule. 
Written comments must be submitted within 30 days after publi­
cation of the proposed amendment in the Texas Register to De­
bra Anderson, Paralegal, State Office of Administrative Hear­
ings, P.O. Box 13025, Austin, Texas 78711-3025, or by email at 
debra.anderson@soah.state.tx.us, or by facsimile to (512) 463­
1576. 
The amendment is proposed under Government Code, Chapter 
2003, which authorizes the State Office of Administrative Hear­
ings to conduct contested case hearings, Government Code, 
Chapter 2001, §2001.004, which requires agencies to adopt 
rules of practice setting forth the nature and requirements of 
formal and informal procedures, and §2003.050, which requires 
SOAH to adopt rules governing the procedures, including dis­
covery procedures, that relate to a hearing conducted by SOAH. 
The amendment affects Government Codes, Chapters 2001, 
2003, and Transportation Code Chapter 524. 
§159.101. Breath Test Operator and Technical Supervisor. 
(a) A request for the issuance of a subpoena for the appearance 
of a breath test operator or technical supervisor shall include an affi ­
davit based on personal knowledge establishing a genuine issue con­
cerning the validity of the breath test that requires the appearance of the 
witness to resolve. A request for subpoena that is not granted prior to 
the hearing may be re-urged at the hearing if the evidence raises such 
an issue. If the ALJ grants the request during the hearing, the hearing 
shall reconvene at a later date for the appearance of the witness. 
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(b) The provisions found at §159.103(a), (d), (f)(1), (3), and 
(4), (g)(3), (h) and (i) of this title (relating to Subpoenas) also apply to 
this section. 
[(a) Upon receipt of a timely request for the appearance of the 
certified breath test operator who administered the test and obtained the 
defendant’s specimen to determine the level of alcohol concentration 
in the defendant’s body and/or the certified breath test technical su­
pervisor, DPS shall ensure that the requested individuals appear at the 
hearing. If the requested witness does not appear without good cause, 
the results of the test will not be admitted into evidence. If good cause 
is established for the witness’s failure to appear, DPS will be entitled 
to a continuance.] 
[(b) Requests for witnesses under this section are lim­
ited to cases under Texas Transportation Code §522.081(b)(4) and 
§522.081(d)(3)(C) and Chapter 524.] 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 19, 
2009. 
TRD-200905363 
Kerry D. Sullivan 
General Counsel 
State Office of Administrative Hearings 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 475-4931 
TITLE 7. BANKING AND SECURITIES 
PART 7. STATE SECURITIES BOARD 
CHAPTER 104. PROCEDURE FOR REVIEW 
OF APPLICATIONS 
7 TAC §104.7 
The Texas State Securities Board proposes new §104.7, con­
cerning preliminary evaluation of license eligibility. Related 
amendments are being concurrently proposed to §115.6 and 
§116.6, concerning registration of persons with criminal back­
grounds, to cross-reference this new procedure. 
The new section would implement the provisions of House Bill 
963 (HB 963) passed during the 2009 Regular Session of the 
Legislature that added Subchapter D to Chapter 53 of the Texas 
Occupations Code. HB 963 provides a means for a potential ap­
plicant to obtain preliminary information regarding their eligibility 
for an occupational license before they begin a training program 
for that occupation and allows a licensing authority to charge a 
fee to a person requesting a criminal history evaluation letter. 
The new section outlines the procedure for a person consider­
ing applying for a license to request a criminal history evalua­
tion letter; lists the required information that must be submit­
ted by the requestor to the Agency; and sets a fee of $100 
for the request. The factors in subsection (b) track those in 
the Agency’s rules regarding registration of persons with crim­
inal backgrounds. Within 90 days after receipt of all information 
needed to make a decision on the request, the Agency would 
be required to: (1) notify the requestor in writing that a ground 
for ineligibility does not exist or (2) issue a letter setting out each 
basis for a potential ineligibility. If the Agency determines that 
a ground for ineligibility does not exist, the letter must notify the 
requestor of the Agency’s determination on each ground of po­
tential ineligibility. If the Agency determines that the requestor 
is ineligible for a license, the letter must set forth each basis for 
potential ineligibility and the Agency’s determination as to eligi­
bility. Under the new law, the Agency has the same authority 
to investigate a person requesting a preliminary evaluation as it 
currently has to investigate a person applying for a license. If the 
requestor knows of evidence not disclosed by the requestor or 
not reasonably available to the Agency at the time the determina­
tion letter is issued, the ruling on the request would be restricted 
only to the grounds for potential ineligibility set out in the letter. 
New evidence would be subject to further consideration if it was 
subsequently brought to the Agency’s attention by the requestor 
(prior to or at the time an application is filed) or if an application 
was filed and the new evidence was discovered by the Agency 
in the routine process of reviewing an application. 
Patty Loutherback, Director, Registration Division, Joe Rotunda, 
Director, Enforcement Division, and Benette Zivley, Director, In­
spections and Compliance Division, have determined that for the 
first five-year  period the  rule  is  in  effect  there will be no foresee­
able fiscal implications for state or local government as a result 
of enforcing or administering the rule. 
Ms. Loutherback, Mr. Rotunda, and Mr. Zivley also have de­
termined that for each year of the first five years the rule is in 
effect the public benefit anticipated as a result of enforcing the 
rule will be to establish a procedure for individuals to request a 
criminal history evaluation letter as required by HB 963 prior to 
the application process. There will be no effect on micro- or small 
businesses. There is no anticipated economic cost to persons 
who are required to comply with the rule as proposed. There is 
no anticipated impact on local employment. 
Comments on the proposal to be considered by the Board should 
be submitted in writing within 30 days after publication of the 
proposed section in the Texas Register. Comments should be 
sent to David Weaver, General Counsel, Texas State Securities 
Board, P.O. Box 13167, Austin, Texas 78711-3167, or sent by 
facsimile to (512) 305-8310. 
The new rule is proposed under Texas Civil Statutes, Article 
581-28-1 and Texas Occupations Code, Chapter 53, Subchap­
ter D. Section 28-1 provides the Board with the authority to adopt 
rules and regulations necessary to carry out and implement the 
provisions of the Texas Securities Act, including rules and regu­
lations governing registration statements and applications; defin­
ing terms; classifying securities, persons, and matters within its 
jurisdiction; and prescribing different requirements for different 
classes. Texas Occupations Code, Chapter 53, Subchapter D, 
authorizes a person requesting an evaluation letter to be charged 
a fee  sufficient to cover the costs of administration. HB 963 re­
quires an agency  issuing a license to practice or  engage  in  a  
particular business, profession, or occupation to adopt rules nec­
essary to administer Texas Occupations Code, Chapter 53, Sub­
chapter D. 
The proposal affects Texas Occupations Code, Chapter 53, Sub­
chapter D and Texas Civil Statutes, Article 581-14. 
§104.7. Preliminary Evaluation of License Eligibility. 
(a) Request for criminal history evaluation letter. 
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(1) A person may request the Agency issue a criminal his­
tory evaluation letter regarding the person’s eligibility for a license is­
sued by the Agency if the person: 
(A) is enrolled or planning to enroll in an educational 
program that prepares a person for an initial license or is planning to 
take an examination for an initial license; and 
(B) has reason to believe that the person is ineligible for 
the license due to a conviction or deferred adjudication for a felony or 
misdemeanor offense. 
(2) The request must state the basis for the person’s poten­
tial ineligibility, provide the information set out in subsection (b) of 
this section, include all pertinent court documentation including certi­
fied copies of all court indictments and/or judgments, and orders, and 
an explanation of the circumstances and events of the criminal action 
that led to the conviction or sentence. 
(3) The fee for a preliminary evaluation of license eligibil­
ity shall be $100. 
(4) To be considered complete, the request must include the 
appropriate fee and state the circumstances establishing the requestor’s 
eligibility under paragraph (1) of this subsection. 
(5) The Agency may require additional documentation in­
cluding fingerprint cards before issuing a criminal history evaluation 
letter. 
(6) If a requestor does not provide all required and re­
quested documentation within one year of submitting the original 
request, the requestor must submit a new request along with appropri­
ate fee. 
(b) Factors considered. The Agency considers the following 
evidence in determining the present fitness of an applicant who has 
been convicted of a crime. Accordingly, the requestor should provide 
information on the following: 
(1) The extent and nature of the person’s past criminal ac
tivity. 
(2) The age of the requestor at the time of the commission 
of the crime. 
(3) The amount of time that has elapsed since the re
­
­
questor’s last criminal activity. 
(4) The conduct and work activity of the requestor prior to 
and following the criminal activity. 
(5) Evidence of the requestor’s rehabilitation or rehabilita­
tive effort while incarcerated or following release. 
(6) Other evidence of the requestor’s present fitness, in­
cluding letters of recommendation from prosecution, law enforcement, 
and correctional officers who prosecuted, arrested, or had custodial re­
sponsibility for the requestor; the sheriff and chief of police in the com­
munity where the requestor resides; and any other persons in contact 
with the requestor. 
(7) It shall be the responsibility of the requestor to the ex­
tent possible to secure and provide to the Agency the recommendation 
of the prosecution, law enforcement, and correctional authorities as re­
quired under this section. The requestor shall also furnish proof to the 
Agency that he or she has maintained a record of steady employment 
and has supported his or her dependents and has otherwise maintained 
a record of good conduct and has paid all outstanding court costs, su­
pervision fees, fines, and restitution as may have been ordered in all 
criminal cases in which he or she has been convicted. 
(c) Investigation of request. The Agency has the same author­
ity to investigate a request submitted under this section as it has to in­
vestigate a person applying for a license. 
(d) Determination of eligibility; letter. 
(1) If the Agency determines that a ground for ineligibility 
does not exist, the Agency shall notify the requestor in writing of the 
Agency’s determination on each ground of potential ineligibility. 
(2) If the Agency determines that the requestor is ineligible 
for a license, the Agency shall issue a letter setting out each basis for 
potential ineligibility and the Agency’s determination as to eligibility. 
(3) In the absence of new evidence known to but not dis­
closed by the requestor or not reasonably available to the Agency at the 
time the letter is issued, the Agency’s ruling on the request determines 
the requestor’s eligibility with respect to the grounds for potential in­
eligibility set out in the letter. 
(4) The notice under paragraph (1) of this subsection or 
the letter under paragraph (2) of this subsection shall be issued by the 
Agency within 90 days of the requestor satisfying all of the Agency’s 
requests for information to complete the criminal history evaluation 
letter request. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 23, 
2009. 
TRD-200905413 
Denise Voigt Crawford 
Securities Commissioner 
State Securities Board 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 305-8303 
♦ ♦ ♦ 
CHAPTER 115. SECURITIES DEALERS AND 
AGENTS 
7 TAC §115.6  
The Texas State Securities Board proposes an amendment to 
§115.6, concerning registration of persons with criminal back­
grounds. The amendment adds a cross-reference to §104.7, 
concerning preliminary evaluation of license eligibility, which is 
being concurrently proposed. 
Patty Loutherback, Director, Registration Division, Joe Rotunda, 
Director, Enforcement Division, and Benette Zivley, Director, In­
spections and Compliance Division, have determined that for the 
first five-year period the rule is in effect there will be no foresee­
able fiscal implications for state or local government as a result 
of enforcing or administering the rule. 
Ms. Loutherback, Mr. Rotunda, and Mr. Zivley also have deter­
mined that for each year of the first five years the rule is in effect 
the public benefit anticipated as a result of enforcing the rule will 
be to apprise persons with criminal backgrounds of the availabil­
ity of a preliminary evaluation of license eligibility prior to applying 
for registration. There will be no effect on micro- or small busi­
nesses. There is no anticipated economic cost to persons who 
are required to comply with the rule as proposed. There is no 
anticipated impact on local employment. 
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Comments on the proposal to be considered by the Board should 
be submitted in writing within 30 days after publication of the 
proposed section in the Texas Register. Comments should be 
sent to David Weaver, General Counsel, Texas State Securities 
Board, P.O. Box 13167, Austin, Texas 78711-3167, or sent by 
facsimile to (512) 305-8310. 
The amendment is proposed under Texas Civil Statutes, Article 
581-28-1. Section 28-1 provides the Board with the authority to 
adopt rules and regulations necessary to carry out and imple­
ment the provisions of the Texas Securities Act, including rules 
and regulations governing registration statements and applica­
tions; defining terms; classifying securities, persons, and matters 
within its jurisdiction; and prescribing different requirements for 
different classes. 
The proposal affects Texas Occupations Code, Chapter 53, Sub­
chapter D and Texas Civil Statutes, Article 581-14. 
§115.6. Registration of Persons with Criminal Backgrounds. 
(a) - (c) (No change.) 
(d) Prior to filing an application, a person may request a 
preliminary evaluation of license eligibility from the State Securities 
Board by following the procedure set out in §104.7 of this title (relat­
ing to Preliminary Evaluation of License Eligibility) and paying the 
requisite fee. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 23, 
2009. 
TRD-200905414 
Denise Voigt Crawford 
Securities Commissioner 
State Securities Board 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 305-8303 
CHAPTER 116. INVESTMENT ADVISERS 
AND INVESTMENT ADVISER REPRESENTA­
TIVES 
7 TAC §116.6 
The Texas State Securities Board proposes an amendment to 
§116.6, concerning registration of persons with criminal back­
grounds. The amendment adds a cross-reference to §104.7, 
concerning preliminary evaluation of license eligibility, which is 
being concurrently proposed. 
Patty Loutherback, Director, Registration Division, Joe Rotunda, 
Director, Enforcement Division, and Benette Zivley, Director, In­
spections and Compliance Division, have determined that for the 
first five-year period the rule is in effect there will be no foresee­
able fiscal implications for state or local government as a result 
of enforcing or administering the rule. 
Ms. Loutherback, Mr. Rotunda, and Mr. Zivley also have deter­
mined that for each year of the first five years the rule is in effect 
the public benefit anticipated as a result of enforcing the rule will 
be to apprise persons with criminal backgrounds of the availabil­
ity of a preliminary evaluation of license eligibility prior to applying 
for registration. There will be no effect on micro- or small busi­
nesses. There is no anticipated economic cost to persons who 
are required to comply with the rule as proposed. There is no 
anticipated impact on local employment. 
Comments on the proposal to be considered by the Board should 
be submitted in writing within 30 days after publication of the 
proposed section in the Texas Register. Comments should be 
sent to David Weaver, General Counsel, Texas State Securities 
Board, P.O. Box 13167, Austin, Texas 78711-3167, or sent by 
facsimile to (512) 305-8310. 
The amendment is proposed under Texas Civil Statutes, Article 
581-28-1. Section 28-1 provides the Board with the authority to 
adopt rules and regulations necessary to carry out and imple­
ment the provisions of the Texas Securities Act, including rules 
and regulations governing registration statements and applica­
tions; defining terms; classifying securities, persons, and matters 
within its jurisdiction; and prescribing different requirements for 
different classes. 
The proposal affects Texas Occupations Code, Chapter 53, Sub­
chapter D and Texas Civil Statutes, Article 581-14. 
§116.6. Registration of Persons with Criminal Backgrounds. 
(a) - (c) (No change.) 
(d) Prior to filing an application, a person may request a 
preliminary evaluation of license eligibility from the State Securities 
Board by following the procedure set out in §104.7 of this title (relat­
ing to Preliminary Evaluation of License Eligibility) and paying the 
requisite fee. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on November 23, 
2009. 
TRD-200905415 
Denise Voigt Crawford 
Securities Commissioner 
State Securities Board 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 305-8303 
TITLE 16. ECONOMIC REGULATION 
PART 2. PUBLIC UTILITY 
COMMISSION OF TEXAS 
CHAPTER 26. SUBSTANTIVE RULES 
APPLICABLE TO TELECOMMUNICATIONS 
SERVICE PROVIDERS 
SUBCHAPTER R. PROVISIONS RELATING 
TO MUNICIPAL REGULATION AND 
RIGHTS-OF-WAY MANAGEMENT 
16 TAC §26.461, §26.465 
The Public Utility Commission of Texas (commission) proposes 
amendments to §26.461, relating to Access Line Categories, 
34 TexReg 8600 December 4, 2009 Texas Register 
and §26.465, relating to the Methodology for Counting Access 
Lines and Reporting Requirements for Certificated Telecommu­
nications Providers. The commission proposes to redefine the 
term "access line" and the categories of access lines in §26.461 
of this title pursuant to Texas Local Government Code §283.003 
and §26.465(m). Local Government Code §283.003 permits the 
commission to "modify the definition of ’access line’ and the cat­
egories of access lines as necessary to ensure competitive neu­
trality and nondiscriminatory application and to maintain consis­
tent levels of compensation, as annually increased by growth 
in access lines and consumer price index, as applicable, to the 
municipalities." Specifically, the commission proposes to amend 
the definition of access line to insure that both switched and 
non-switched transmission paths are treated the same when pro­
viding multiple station service over digital or analog high speed 
facilities and amend the definition to insure that any end-use cus­
tomers capable of making or receiving calls that, in whole or in 
part, originate or terminate through the public right-of-way of the 
public switched network, are treated the same as it pertains to 
the assessment of right-of-way (ROW) fees for residential, busi­
ness, or private line use. These amendments are necessary in 
order to address the impact of recent technological changes and 
advancements in the delivery of telecommunications services to 
and from end-use customers through the public switched net­
work and within the ROW of local municipal governments. The 
proposed amendments will make minor changes to categories 
of access lines for clarification purposes and will amend count­
ing requirements for telecommunications companies required to 
collect ROW fees to correspond with the changed definition of 
access line. In addition, material that is now obsolete is either 
rearranged or deleted as necessary and appropriate. Project 
Number 37498 has been assigned to this proceeding. 
John Costello, Senior Rate Analyst, Rate Regulation Division, 
has determined that for each year of the first five-year period the 
amendments are in effect there will be no fiscal implications for 
state or local government as a result of enforcing or administer­
ing the section. However, if providers are now included in the 
definition or reclassified as a result of a definitional change, then 
local governments may see an increase in revenue. 
Mr. Costello has determined that for each year of the first five 
years the amendments are in effect the public benefit anticipated 
as a result of enforcing the amendments will be a competitively 
neutral and nondiscriminatory process for the assessment and 
collection of ROW fees. There will be no adverse economic 
effect on small businesses or micro-businesses as a result of 
enforcing these amendments. Therefore, no regulatory flexibil­
ity analysis is required. There is no anticipated economic cost 
to persons who are required to comply with the section as pro­
posed. 
Mr. Costello has also determined that for each year of the first 
five years the amendments are in effect there should be no effect 
on a local economy, and therefore no local employment impact 
statement is required under Administrative Procedure Act (APA), 
Texas Government Code §2001.022. 
The commission staff will conduct a public hearing on this rule-
making, if requested, pursuant to the Administrative Procedure 
Act, Texas Government Code §2001.029 at the commission’s of­
fices, located in the William B. Travis Building, 1701 North Con­
gress Avenue, Austin, Texas 78701. The request for a public 
hearing must be received no later than January 4, 2010 (31 days 
after publication). 
Initial comments on the amendments may be submitted to the 
Filing Clerk, Public Utility Commission of Texas, 1701 North Con­
gress Avenue, P.O. Box 13326, Austin, Texas 78711-3326, by 
January 4, 2010, (31 days after publication), and reply comments 
may be submitted no later than January 18, 2010 (45 days after 
publication). Sixteen copies of comments on the amendments 
are required to be filed pursuant to §22.71(c) of this title. Com­
ments should be organized in a manner consistent with the or­
ganization of the amended rules. The commission invites spe­
cific comments regarding the costs associated with, and bene­
fits that will be gained by, implementation of the amendments. 
The commission will consider the costs and benefits in deciding 
whether to adopt the amendments. All comments should refer 
to Project Number 37498. 
The commission invites specific comments on the commission’s 
jurisdiction to affect the total amount that a municipality collects 
as access line fees. 
These amendments are proposed under the Public Utility Reg­
ulatory Act, Texas Utilities Code Annotated §14.002 (Vernon 
2007 and Supp. 2009) (PURA), which provides the Public Utility 
Commission with the authority to make and enforce rules rea­
sonably required in the exercise of its powers and jurisdiction. 
These amended sections are also proposed under the Texas 
Local Government Code §283.003 (Vernon 2007 and Supp. 
2009), which permits the commission to periodically modify 
the definition of access line to ensure competitive neutrality 
and nondiscriminatory application and to maintain consistent 
levels of compensation to the municipalities; and §283.058 
which grants the commission the jurisdiction over municipalities 
and certificated telecommunications providers necessary to 
enforce Local Government Code §283 and to ensure that all 
other legal requirements are enforced in a competitively neutral, 
non-discriminatory, and reasonable manner. 
Cross Reference to Statutes: PURA §14.002 and Texas Local 
Government Code §283.003 and §283.058. 
§26.461. Access Line Categories. 
(a) - (b) (No change.) 
(c) Definitions. The following words and terms when used in 
this subchapter[,] shall have the following meaning, unless the context 
clearly indicates otherwise. 
(1) Access lines-­
(A) means a unit of measurement representing: 
(i) - (ii) (No change.) 
(iii) each switched or nonswitched transmission 
path within a public right-of-way used to provide central office-based 
PBX-type services, or stand-alone PBX-type services, for systems of 
any number of stations within the municipality, and in that instance, 
one path shall be counted for every 10 stations served; except that the 
number of paths shall not exceed 24 for each T-1 serving the stations; 
or 
(iv) any other line or communications medium that 
could be construed as a line or path not described in clauses (i), (ii) 
or (iii) of this subparagraph that provides voice service to end-use cus­
tomers, that allows such end-use customers to make and/or receive calls 
that, in whole or in part, originate or terminate through or on the pub­
lic switched network, without regard to the technology used to facil­
itate the transmission. The transmission may be delivered by means 
of owned facilities, unbundled network elements, [or] leased facilities, 
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[or] resale, or any other facility or medium that, in whole or in part, 
traverses the public switched network. 
(B) (No change.) 
(2) - (6) (No change.) 
(d) Access line categories. There shall be three categories of 
access lines. The three categories shall be as follows: 
(1) - (2) (No change.) 
(3) Category 3 shall include all other point-to-point private 
lines, whether residential or non-residential, not otherwise included 
within category 1 or 2. 
§26.465. Methodology for Counting Access Lines and Reporting Re­
quirements for Certificated Telecommunications Providers. 
(a) - (b) (No change.) 
(c) Definitions. The following words and terms when used 
in this section[,] shall have the following meaning, unless the context 
clearly indicates otherwise. 
(1) (No change.) 
(2) Transmission path--A path within the transmission me­
dia that allows the delivery of switched local exchange service or pro­
vides voice service. 
(A) - (D) (No change.) 
(E) Where service or technology is not channelized by 
the CTP, each transmission path shall be determined in a manner con­
sistent with that of Central Office PBX type services (e.g., one trans­
mission path shall be represented for every ten stations served, except 
that the number of paths shall not exceed 24 for each T-1 serving the 
stations). 
(F) [(E)] Voice service provided through wireline facil­
ities located at least in part in the public right-of-way, without regard 
to the delivery technology, switched or not, and including Internet pro­
tocol technology, shall constitute a single transmission path. 
(3) (No change.) 
(d) (No change.) 
(e) Lines to be counted. A CTP shall count the following ac­
cess lines: 
(1) - (9) (No change.) 
(10) all lines that provide voice service to end-use cus­
tomers that allow such end-use customers to make and/or receive calls 
that, in whole or in part, originate or terminate through or on the public 
switched network, without regard to the technology used to facilitate 
the transmission. The transmission may be delivered by means of 
owned facilities, unbundled network elements, leased facilities, resale, 
or any other facility or medium that, in whole or in part, traverses 
the public switched network [delivered by means of owned facilities, 
unbundled network elements or leased facilities, or resale] that are not 
otherwise counted under paragraphs (1) - (9) of this subsection. 
(f) (No change.) 
(g) Reporting procedures and requirements. 
[(1)] Who  shall  file. The record keeping, reporting and fil­
ing requirements listed in this section or in §26.467 of this title (relating 
to Rates, Allocation, Compensation, Adjustments and Reporting) shall 
apply to all CTPs in the State of Texas. A CTP shall not make a dis­
tinction between facilities and capacity leased or resold in reporting its 
access line count. 
[(2) Initial reporting requirements.] 
[(A) No later than January 24, 2000, a CTP shall file its 
access line count using the commission-approved Form for Counting 
Access Line or Program for Counting Access Lines with the commis­
sion. The CTP shall report the access line count as of December 31, 
1998, except as provided in subparagraph (C) of this paragraph.] 
[(B) A CTP shall not include in its initial report any ac­
cess lines that are resold, leased, or otherwise provided to a CTP, unless 
it has agreed to a request from another CTP to include resold or leased 
lines as part of its access line report.] 
[(C) A CTP that cannot file access line count as of De­
cember 31, 1998 shall file request for good cause exemption and shall 
file the most recent access line count available for December, 1999.] 
[(D) A CTP shall not make a distinction between facil­
ities and capacity leased or resold in reporting its access line count.] 
(h) - (l) (No change.) 
(m) Commission review of the definition of access line. 
(1) The commission, on its own motion, shall make the de­
termination required by this subsection at least once every three years. 
(2) [(1)] Pursuant to the Local Government Code 
§283.003[, not later than September 1, 2002,] the commission shall 
determine whether changes in technology, facilities, or competitive 
or market conditions justify a modification of the adoption of the 
definition of "access line" provided by §26.461 of this title. [The 
commission may not begin a review authorized by this subsection 
before March 1, 2002.] 
(3) [(2)] As part of the proceeding described by paragraph 
(2) [(1)] of this subsection, and as necessary after that proceeding, the 
commission by rule may modify the definition of "access line" as nec­
essary to ensure competitive neutrality and nondiscriminatory applica­
tion and to maintain consistent levels of compensation[,] as annually 
increased by growth in access lines and consumer price index, as ap­
plicable, to the municipalities. 
[(3) After September 1, 2002, the commission, on its own 
motion, shall make the determination required by this subsection at 
least once every three years.] 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on November 20, 
2009. 
TRD-200905389 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 936-7223 
PART 9. TEXAS LOTTERY 
COMMISSION 
CHAPTER 401. ADMINISTRATION OF STATE 
LOTTERY ACT 
34 TexReg 8602 December 4, 2009 Texas Register 
SUBCHAPTER D. LOTTERY GAME RULES 
16 TAC §401.317 
The Texas Lottery Commission (Commission) proposes new 
16 TAC §401.317 ("Powerball®" On-Line Game Rule), a mul­
tijurisdictional lottery game. The purposes of the rule are to 
meet the requirements of the reciprocal multijurisdictional game 
Agreement between the Texas Lottery Commission and the 
Multi-State Lottery Association (MUSL) and to generate revenue 
for the Foundation School Fund. This rule will establish the 
game rules for the Powerball game in Texas. Powerball is an 
on-line multijurisdiction lottery game in which 33 jurisdictions 
participate and in which another 12 jurisdictions, including 
Texas, are considering or preparing to participate in order to 
pool sales from each jurisdiction so that larger jackpot amounts 
can be generated for the benefits of the respective states. Large 
jackpots tend to increase sales and higher sales volumes tend 
to increase jackpots. As a result of the interplay between sales 
and jackpot amounts, the respective jurisdictions are able to 
generate additional revenue for the purposes served by the 
lotteries in each of the jurisdictions. In Texas, revenue from 
the sale of lottery tickets is deposited in the Foundation School 
Fund. 
Kathy Pyka, Controller, has determined that the Powerball rule 
will result in an estimated $162.7 million for the first five year 
period. The fiscal impact for each year of the first five years 
the rule is in effect is as follows: FY 2010, $20.7M; FY 2011, 
$35.5M; FY 2012, $35.5M; FY 2013 $35.5M; FY 2014, $35.5M. 
There will be no adverse effect on small businesses, micro busi­
nesses, or local or state employment.  There will  be no additional  
economic cost to persons required to comply with the new rule 
as proposed. Furthermore, an Economic Impact Statement and 
Regulatory Flexibility Analysis is not required because the new 
rule will not have an economic effect on small businesses as de­
fined in Texas Government Code §2006.001(2). 
Michael Anger, Director of Lottery Operations, has determined 
that for each year of the first five years the proposed new rule 
will be in effect, the public benefit anticipated will be increased 
revenue for the Foundation School Fund. 
The Commission requests comments on the new rule from any 
interested person. Comments on the proposed rule may be sub­
mitted to Pete Wassdorf, Assistant General Counsel, by mail 
at Texas Lottery Commission, P.O. Box 16630, Austin, Texas 
78761-6630; by facsimile at (512) 344-5189; or by email at le-
gal.input@lottery.state.tx.us. The Commission will hold a public 
hearing on this proposal at 1:00 p.m. on Monday, December 14, 
2009, at 333 Guadalupe Street, Room 102, Tower III, Austin, 
Texas 78701. Comments must be received within 30 days after 
publication of this proposal in order to be considered. 
The new rule is proposed under the authority of the Texas 
Constitution, Article III, Section 47(e), Texas Government 
Code §§466.451, 466.452, and 466.453, which provide the 
Commission with the authority to enter into agreements for 
multijurisdictional lotteries, share costs of multijurisdictional 
lotteries, and adopt rules relating to a multijurisdictional lottery 
game or games. The new rule is also proposed under Texas 
Government Code, §466.015, which authorizes the Commis­
sion to adopt rules governing the operation of the lottery, and 
under the authority of Texas Government Code §467.102, 
which provides the Commission with the authority to adopt rules 
for the enforcement and administration of the laws under the 
Commission’s jurisdiction. 
This proposal is intended to implement Texas Government Code, 
Chapter 466. 
§401.317. "Powerball®" On-Line Game Rule. 
(a) Powerball. Powerball is a Multi-State Lottery Association 
(MUSL) on-line game, which has been opened to the participation of 
the twelve states now conducting the Mega Millions on-line games, and 
with which the Texas Lottery Commission has elected to participate un­
der an Agreement with MUSL (hereinafter called the Reciprocal Game 
Agreement.) "Powerball" is authorized to be conducted by the execu­
tive director under the conditions of the Reciprocal Game Agreement, 
MUSL rules, the laws of the State of Texas, this section, and under 
such further instructions, directives, and procedures as the executive 
director may issue in furtherance thereof. In this regard, the executive 
director is authorized to issue such further instructions and directives as 
may be necessary to conform the conduct and play of Powerball to the 
requirements of the Reciprocal Game Agreement, if, in the opinion of 
the executive director, such instructions, directives, and procedures are 
in conformance with state law. If a conflict arises between this section 
and §401.304 of this chapter (relating to On-Line Game Rules (Gen­
eral)), this section shall have precedence. The purpose of the Powerball 
game is the generation of revenue for MUSL Party Lottery members 
and Party Lotteries participating under the Reciprocal Game Agree­
ment, through the operation of a specially designed multi-jurisdiction 
lottery game that will award prizes to ticket holders matching speci­
fied combinations of numbers randomly selected in regularly sched­
uled drawings. In addition to other applicable rules contained in Chap­
ter 401, this section and definitions apply unless the context requires a 
different meaning or is otherwise inconsistent with the intention of the 
rules adopted by the MUSL or the MUSL Powerball Group. 
(b) Definitions. 
(1) "Agent" or "retailer" means a person or entity autho­
rized by the Texas Lottery Commission (TLC) to sell lottery tickets. 
(2) "Quick Pick" means the random selection of numbers 
by the terminals that are printed on a ticket and are played by a player 
in the game. 
(3) "Drawing" means the formal process of selecting win­
ning numbers which determine the number of winners for each prize 
level of the game. 
(4) "Game board", "board", "panel, or "playboard" means 
that area of the play slip, which contains two sets of numbered squares 
to be marked by the player, the first set containing fifty-nine (59) 
squares, number one (1) through fifty-nine (59) and the second set 
containing thirty-nine (39) squares, number one (1) through thirty-nine 
(39). 
(5) "Game ticket" or "ticket" means an acceptable evidence 
of play, which is a ticket produced by a terminal and meets the spec­
ifications defined in the MUSL rules or the rules of each member or 
participating Party Lottery (Ticket Validation). 
(6) "Match 5 Bonus Prize" means the bonus money won 
when a Grand Prize has reached a new high level and bonus prize 
monies have been declared by the MUSL Powerball Group under their 
Rules. The Match 5 Bonus Prize does not include the original amount 
declared for the Match 5 Prize. 
(7) "MUSL" means the Multi-State Lottery Association, an 
association of governmental lotteries. 
(8) "MUSL Board" means the governing body of the 
MUSL which is comprised of the chief executive officer of each 
Party Lottery member of MUSL. It does not include participating 
non-members. 
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(9) "On-Line Lottery Game" means a lottery game which 
utilizes a computer system to administer plays, the type of game, and 
amount of play for a specified drawing date, and in which a player ei­
ther selects a combination of numbers or allows number selection by 
a random number generator operated by the terminal, referred to as 
Quick Pick. MUSL will conduct a drawing to determine the winning 
combination(s) in accordance with the Powerball rules and the Power-
ball drawing procedures. 
(10) "Party Lottery" means a state lottery or lottery of a 
political jurisdiction or entity which is a member of MUSL, or is a par­
ticipating lottery, participating in Powerball pursuant to the Reciprocal 
Game Agreement with MUSL, and, in the context of these rules and the 
MUSL Powerball Group Rules, that has joined in selling the Powerball 
game or games. 
(11) "Play" or "bet" means the six (6) numbers, the first five 
(5) from a field of fifty-nine (59) numbers and the last one (1) from a 
field of thirty-nine (39) numbers, that appear on a ticket as a single 
lettered selection and are to be played by a player in the game. 
(12) "Play slip" or "bet slip" means an optically readable 
card issued by the Commission used by players of Powerball to select 
plays and to elect all features. There shall be five play boards on each 
playslip. A playslip has no pecuniary value and shall not constitute 
evidence of ticket purchase or of numbers selected. 
(13) "Powerball Group" means the MUSL member group 
of lotteries which has joined together to offer the Powerball product 
pursuant to the terms of the Multi-State Lottery Agreement and the 
Powerball Group’s rules, including the MUSL Powerball Drawing Pro­
cedures. In these rules, wherever the term "Powerball Group" is used 
it is referring to the MUSL Powerball Group. 
(14) "Prize" means an amount paid to a person or entity 
holding a winning ticket. "No advertised Grand Prize in a Powerball 
game is a guaranteed amount, and all advertised prizes, even Set Prizes, 
are estimated amounts." 
(15) "Set Prize" means all other prizes except the Grand 
Prize that are advertised to be paid by a single cash payment and, except 
in instances outlined in this section, will be equal to the prize amount 
established by the MUSL Board for the prize level. 
(16) "Terminal" means a device authorized by a Party Lot­
tery to function in an on-line, interactive mode with the lottery’s com­
puter system for the purpose of issuing lottery tickets and entering, re­
ceiving, and processing lottery transactions, including purchases, vali­
dating tickets, and transmitting reports. 
(17) "Winning numbers" means the six (6) numbers, the 
first five (5) from a field of fifty-nine (59) numbers and the last one 
(1) from a field of thirty-nine (39) numbers, randomly selected at each 
drawing, which shall be used to determine winning plays contained on 
a game ticket. 
(c) Game Description. 
(1) Powerball is a five (5) out of fifty-nine (59) plus one (1) 
out of thirty-nine (39) on-line lottery game, drawn every Wednesday 
and Saturday, which pays the Grand Prize, at the election of the player 
made in accordance with this rule or by a default election made in ac­
cordance with this rule, either on an annuitized pari-mutuel basis or as 
a cash lump sum payment of the total cash held for this prize pool on 
a pari-mutuel basis. Except as provided in this section, all other prizes 
are paid on a set cash basis. To play Powerball, a player shall select five 
(5) different numbers, from one (1) through fifty-nine (59) and one (1) 
additional number from one (1) through thirty-nine (39), for input into 
a terminal. The additional number may be the same as one of the first 
five numbers selected by the player. Tickets can be purchased for one 
dollar (U.S. $1.00), including any specific statutorily-mandated tax of 
a Party Lottery to be included in the price of a lottery ticket, either from 
a terminal operated by an agent (i.e., a clerk activated terminal) or from 
a terminal operated by the player (i.e., a player activated terminal). If 
purchased from an agent, the player may select a set of five numbers 
and one additional number by communicating the six (6) numbers to 
the agent, or by marking six (6) numbered squares in any one game 
board on a play slip and submitting the play slip to the agent or by 
requesting "quick picks" from the agent. The agent will then issue a 
ticket, via the terminal, containing the selected, or terminal generated, 
set or sets of numbers of numbers, each of which constitutes a game 
play. Tickets can be purchased from a player activated terminal by use 
of a touch screen or by inserting a play slip into the machine. 
(2) Claims. A ticket (subject to the validation requirements 
set forth in subsection (g) of this section (Ticket Validation)) shall be 
the only proof of a game play or plays and the submission of a winning 
ticket to the issuing Party Lottery or its authorized agent shall be the 
sole method of claiming a prize or prizes. A play slip has no pecuniary 
or prize value and shall not constitute evidence of ticket purchase or of 
numbers selected. A terminal produced paper receipt has no pecuniary 
or prize value and shall not constitute evidence of ticket purchase or of 
numbers selected. 
(3) Cancellations Prohibited. A ticket may not be voided 
or canceled by returning the ticket to the selling agent or to the lottery, 
including tickets that are printed in error. No ticket which can be used to 
claim a prize shall be returned to the lottery for credit. Tickets accepted 
by retailers as returned tickets and which cannot be re-sold shall be 
deemed owned by the bearer thereof. 
(4) Player Responsibility. It shall be the sole responsibility 
of the player to verify the accuracy of the game play or plays and other 
data printed on the ticket. The placing of plays is done at the player’s 
own risk through the on line agent who is acting on behalf of the player 
in entering the play or plays. 
(5) Entry of Plays. Plays may only be entered manually 
using the lottery terminal keypad or touch screen or by means of a play 
slip provided by the Party Lottery and hand-marked by the player or 
by such other means approved by the Party Lottery. Retailers shall not 
permit the use of facsimiles of play slips, copies of play slips, or other 
materials that are inserted into the terminal’s play slip reader that are 
not printed or approved by the Party Lottery. Retailers shall not permit 
any device to be connected to a lottery terminal to enter plays, except 
as approved by the Party Lottery. 
(6) Subscription sales. A subscription sales program may 
be offered, at the discretion of the executive director. 
(d) Prize Pool. 
(1) Prize Pool. The prize pool for all prize categories shall 
consist of fifty percent of each drawing period’s sales, including any 
specific statutorily-mandated tax of a Party Lottery to be included in 
the price of a lottery ticket, after the prize reserve accounts are funded 
to the amounts set by the Powerball Group. Any amount remaining in 
the prize pool at the end of this game shall be carried forward to a re­
placement game or expended in a manner as directed by the Powerball 
Group in accordance with state law. 
(2) Prize Reserve Accounts. An amount equal to up to 
two percent of a Party Lottery’s sales, including any specific statuto­
rily-mandated tax of a Party Lottery to be included in the price of a lot­
tery ticket, shall be deducted from a Party Lottery’s Grand Prize Pool 
and placed in trust in one or more prize reserve accounts until the Party 
Lottery’s share of the prize reserve account(s) reaches the amounts des­
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ignated by the Powerball Group. Once the Party Lottery’s share of 
the prize reserve accounts exceeds the designated amounts, the excess 
shall become part of the Grand Prize Pool. The Powerball Group, with 
approval of the MUSL Finance and Audit Committee, may establish 
a maximum balance for the prize reserve account(s). The Powerball 
Group may determine to expend all or a portion of the funds in the 
accounts for the payment of prizes or special prizes in the game; sub­
ject to the approval of the MUSL Finance and Audit Committee. The 
shares of a Party Lottery may be adjusted with refunds to the Party Lot­
tery from the prize reserve account(s) as may be needed to maintain 
the approved maximum balance and shares of the Party Lotteries. Any 
amount remaining in a prize reserve account at the end of this game 
shall be carried forward to a replacement prize reserve account or ex­
pended in a manner as directed by the Powerball Group in accordance 
with state law. 
(3) Expected Prize Payout Percentages. The Grand Prize 
shall be determined on a pari-mutuel basis. Except as provided in this 
section, all other prizes awarded shall be paid as set cash prizes with 
the following expected prize payout percentages: 
Figure: 16 TAC §401.317(d)(3) 
(A) The prize money allocated to the Grand Prize cate­
gory shall be divided equally by the number of game boards winning 
the Grand Prize. 
(B) The prize pool percentage allocated to the Set Prizes 
(the cash prizes of $200,000 or less) shall be carried forward to subse­
quent draws if all or a portion of it is not needed to pay the Set Prizes 
awarded in the current draw. If the total of the Set Prizes awarded in 
a drawing exceeds the percentage of the prize pool allocated to the Set 
Prizes, then the amount needed to fund the Set Prizes awarded shall be 
drawn from the following sources, in the following order: 
(i) the amount allocated to the Set Prizes and carried 
forward from previous draws, if any; 
(ii) an amount from the Set Prizes reserve account, if 
available, not to exceed twenty-five million dollars ($25,000,000) per 
drawing. 
(C) If, after these sources are depleted, there are not suf­
ficient funds to pay the Set Prizes awarded, then the highest Set Prizes 
shall become a pari-mutuel prize. If the amount of the highest Set Prize, 
when paid on a pari-mutuel basis, drops to or below the next high­
est Set Prize and there are still not sufficient funds to pay the remain­
ing Set Prizes awarded, then the next highest Set Prize shall become a 
pari-mutuel prize. This procedure shall continue down through all Set 
Prize levels, if necessary, until all Set Prize levels become pari-mutuel 
prize levels. In that instance, the money available from the funding 
sources listed in this rule shall be divided among the winning plays in 
proportion to their respective prize percentages. 
(D) The prize money allocated to the Match 5 Bonus 
Prize shall be divided equally by the number of game boards win­
ning the Match 5 Prize when a game board wins the new high jackpot 
amount. 
(e) Probability of Winning. The following table sets forth the 
probability of winning and the probable distribution of winners in and 
among each prize category, based upon the total number of possible 
combinations in Powerball. 
Figure: 16 TAC §401.317(e) 
(f) Prize Payment. 
(1) Grand Prizes. The advertised Grand Prize in a Power-
ball game is not a guaranteed amount; it is an estimated amount, and 
all advertised prizes, even advertised Set Prizes, are estimated amounts. 
Grand Prizes shall be paid, at the election of the player at the time of 
purchase, with either a per winner annuity or cash payment. If the pay­
ment election is not made at the time of purchase, then the prize shall 
be paid as an annuity prize. An election made by the player at the time 
of purchase is final and cannot be revoked, withdrawn or otherwise 
changed. Shares of the Grand Prize shall be determined by dividing the 
cash available in the Grand Prize Pool equally among all winners of the 
Grand Prize. Winner(s) who elect a cash payment shall be paid their 
share(s) in a single cash payment. The annuitized option prize shall 
be determined by multiplying a winner’s share of the Grand Prize Pool 
by the annuity factor established in accordance with Texas law and the 
rules of the Texas Comptroller of Public Accounts. The annuity factor 
is determined by the best total securities price obtained through a com­
petitive bid of qualified, pre-approved brokers made after it is deter­
mined that the prize is to be paid as an annuity prize. Neither MUSL nor 
any Party Lottery shall be responsible or liable for changes in the ad­
vertised or estimated annuity prize amount and the actual amount pur­
chased after the prize payment method is actually known to MUSL. In 
certain instances announced by the Powerball Group, the Grand Prize 
shall be a guaranteed amount and shall be determined pursuant to para­
graph (5) of this subsection. If individual shares of the cash held to 
fund an annuity is less than $250,000, the Powerball Group, in its sole 
discretion, may elect to pay the winners their share of the cash held in 
the Grand Prize Pool. All annuitized prizes shall be paid annually in 
thirty (30) payments with the initial payment being made in cash, to 
be followed by twenty-nine (29) payments funded by the annuity. All 
annuitized prizes shall be paid annually in thirty (30) graduated pay­
ments, as provided by the MUSL rules, (increasing each year) at a rate 
as determined by the Texas Lottery Commission, in accordance with 
Texas law. Prize payments may be rounded down to the nearest one 
thousand dollars ($1,000). Annual payments after the initial payment 
shall be made by the lottery on the anniversary date or if such date falls 
on a non-business day, then the first business day following the anniver­
sary date of the selection of the jackpot winning numbers. Funds for 
the initial payment of an annuitized prize or the lump sum cash prize 
shall be made available by MUSL for payment by the Party Lottery no 
earlier than the fifteenth calendar day (or the next banking day if the fif­
teenth day is a holiday) following the drawing. If necessary, when the 
due date for the payment of a prize occurs before the receipt of funds in 
the prize pool trust sufficient to pay the prize, the transfer of funds for 
the payment of the full lump sum cash amount may be delayed pend­
ing receipt of funds from the party lotteries. The identification of the 
securities to fund the annuitized prize shall be at the sole discretion of 
the State of Texas. 
(2) Payment of Prize Payments upon the Death of a Prize 
Winner. In the event of the death of a prize winner, payments will be 
made in accordance with §401.310 of this chapter (relating to Payment 
of Prize Upon Death of Prize Winner). 
(3) Low-Tier Cash Prize Payments. All low-tier cash 
prizes (all prizes except the Grand Prize) shall be paid in cash through 
the Party Lottery which sold the winning ticket(s). A Party Lottery 
may begin paying low-tier cash prizes after receiving authorization to 
pay from the MUSL central office. 
(4) Prizes Rounded. Annuitized payments of the Grand 
Prize or a share of the Grand Prize may be rounded to facilitate the 
purchase of an appropriate funding mechanism. Breakage on an an­
nuitized Grand Prize win shall be added to the first cash payment to 
the winner or winners. Prizes other than the Grand Prize, which, under 
this section, may become single-payment, pari-mutuel prizes, may be 
rounded down so that prizes can be paid in multiples of whole dollars. 
Breakage resulting from rounding these prizes shall be carried forward 
to the prize pool for the next drawing. 
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(5) Rollover. If the Grand Prize is not won in a drawing, the 
prize money allocated for the Grand Prize shall roll over and be added 
to the Grand Prize Pool for the following drawing. If a new high Grand 
Prize is not won in a drawing, the prize money allocated for the Match 
5 Bonus Prizes shall roll over and be added to the Match 5 Bonus Prize 
Pool for the following drawing. 
(6) Funding of Guaranteed Prizes. The Powerball Group 
may offer guaranteed minimum Grand Prize amounts or minimum in­
creases in the Grand Prize amount between drawings or make other 
changes in the allocation of prize money where the Powerball Group 
finds that it would be in the best interest of the game. If a minimum 
Grand Prize amount or a minimum increase in the Grand Prize amount 
between drawings is offered by the Powerball Group, then the Grand 
Prize shares shall be determined as follows. If there are multiple Grand 
Prize winners during a single drawing, each selecting the annuitized 
option prize, then a winner’s share of the guaranteed annuitized Grand 
Prize shall be determined by dividing the guaranteed annuitized Grand 
Prize by the number of winners. If there are multiple Grand Prize win­
ners during a single drawing and at least one of the Grand Prize winners 
has elected the annuitized option prize, then the best bid submitted by 
MUSL’s pre-approved qualified brokers shall determine the cash pool 
needed to fund the guaranteed annuitized Grand Prize. If no winner 
of the Grand Prize during a single drawing has elected the annuitized 
option prize, then the amount of cash in the Grand Prize Pool shall be 
an amount equal to the guaranteed annuitized amount divided by the 
average annuity factor of the most recent three best quotes provided 
by MUSL’s pre-approved qualified brokers submitting quotes. In no 
case, shall quotes be used which are more than two weeks old and if 
less than three quotes are submitted, then MUSL shall use the average 
of all quotes submitted. Changes in the allocation of prize money shall 
be designed to retain approximately the same prize allocation percent­
ages, over a year’s time, set out in these rules. Minimum guaranteed 
prizes or increases may be waived if the alternate funding mechanism 
set out in subsection (d)(3)(B) of this section becomes necessary. 
(7) Limited to Highest Prize Won. The holder of a winning 
ticket may win only one prize per board in connection with the winning 
numbers drawn, and shall be entitled only to the prize won by those 
numbers in the highest matching prize category. 
(8) Prize Claim Period. Prize claims shall be submitted 
within the period set by the Party Lottery selling the ticket. If no such 
claim period is established, all Grand Prize claims shall be made within 
180 days after the drawing date. 
(9) Grand Prize Maximum Increase--Creation of Match 5 
Bonus Prizes. When the Grand Prize reaches a new high annuitized 
amount, through a procedure as determined by the Powerball Group 
the maximum amount to be allocated to the Grand Prize Pool from the 
Grand Prize percentage shall be the previous high amount plus $25 
million (annuitized) or as otherwise set by the Powerball Group. Any 
amount of the Grand Prize percentage which exceeds the $25 million 
(annuitized) increase shall be added to the Match 5 Bonus Prize Pool. 
The Match 5 Bonus Prize Pool is hereby created, and shall accumulate 
until the Grand Prize is won, at which time the Match 5 Bonus Prize 
Pool shall be divided equally by the number of game boards winning 
the Match 5 prize. If there are no Match 5 winners on the draw when 
the new high Grand Prize is won, then the Match 5 Bonus Prize Pool 
shall be divided equally by the number of game boards winning the 
Match 4+1 prize. 
(10) Jackpot Management. After a drawing in which a 
Powerball jackpot is won, the MUSL Director and the MUSL Chief 
Finance Officer shall determine if the jackpot reached a new high an­
nuitized amount that exceeded the previous record annuitized amount 
by more than $25 million annuitized. If both events occurred, then 
the jackpot prize won shall be the previous high annuitized amount 
plus $25 million, and any amount in the Powerball jackpot prize pool 
which exceeds that amount shall be added and paid out in Match 5 
Bonus prizes. 
(g) Ticket Validation. To be a valid ticket and eligible to re­
ceive a prize, a ticket shall satisfy all the requirements established 
by the Commission for validation of winning tickets sold through its 
on line system and any other validation requirements adopted by the 
Powerball Group and the MUSL Board. The MUSL and the Party Lot­
teries shall not be responsible for tickets which are altered in any man­
ner. 
(h) Ticket Responsibility. 
(1) Signature. Until such time as a signature is placed upon 
a ticket in the area designated for signature, a ticket shall be owned by 
the bearer of the ticket. When a signature is placed on the ticket in the 
place designated, the person whose signature appears in such area shall 
be the owner of the ticket and shall be entitled (subject to the validation 
requirements in subsection (g) of this section (Ticket Validation) and 
state or district law) to any prize attributable thereto. 
(2) Multiple Claimants. The issue of multiple claimants 
shall be handled in accordance with Texas Government Code Chapter 
466 and §401.304 of this chapter. 
(3) Stolen Tickets. The Powerball Group, the MUSL and 
the Party Lotteries shall not be responsible for lost or stolen tickets. 
(i) Ineligible Players. 
(1) A ticket or share for a MUSL game issued by the MUSL 
or any of its Party Lotteries shall not be purchased by, and a prize won 
by any such ticket or share shall not be paid to: 
(A) a MUSL employee, officer, or director, 
(B) a contractor or consultant under agreement with the 
MUSL to review the MUSL audit and security procedures, 
(C) an employee of an independent accounting firm un­
der contract with MUSL to observe drawings or site operations and 
actually assigned to the MUSL account and all partners, shareholders, 
or owners in the local office of the firm, or 
(D) an immediate family member (parent, stepparent, 
child, stepchild, spouse, or sibling) of an individual described in sub­
paragraphs (A), (B), and (C) of this paragraph and residing in the same 
household. 
(2) Those persons designated by a Party Lottery’s law as 
ineligible to play its games shall also be ineligible to play the MUSL 
game in that Party Lottery’s jurisdiction. 
(j) Applicable Law. In purchasing a ticket, the purchaser 
agrees to comply with and abide by all applicable laws, rules, regula­
tions, procedures, and decisions of the Party Lottery where the ticket 
was purchased. 
(k) Powerball Special Game Rules: Powerball Power Play. 
(1) Power Play Description. The Powerball Power Play is 
a limited extension of the Powerball game and is conducted in accor­
dance with the Powerball game rules and other lottery rules applicable 
to the Powerball game except as may be amended herein. Power Play 
will begin at a time announced by the Party Lottery and will continue 
until discontinued by the lottery. Power Play will offer to the own­
ers of a qualifying play a chance to multiply the amount of any of the 
eight lump sum Set Prizes (the lump sum prizes normally paying $3 to 
$200,000) won in a drawing held during Power Play. The Grand Prize 
jackpot is not a Set Prize and will not be multiplied. Match 5 Bonus 
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Prizes are awarded independent of the Power Play option and are not 
multiplied by the Power Play Multiplier. 
(2) Qualifying Play. A qualifying play is any single Power-
ball play for which the player pays an extra dollar for the Power Play 
option play and which is recorded at the Party Lottery’s central com­
puter as a qualifying play. 
(3) Prizes to be Multiplied. A qualifying play which wins 
one of seven lowest lump sum Set Prizes (excluding the Match 5+0 
prize) will be multiplied by the number selected, either two, three, four, 
or five (2, 3, 4, or 5), in a separate random Power Play drawing an­
nounced during the official Powerball drawing show. The announced 
Match 5+0 prize, for players selecting the Power Play option, shall be 
multiplied by five (5) unless a higher limited promotional multiplier is 
announced by the Powerball Group. 
(4) Power Play Draws. MUSL will conduct a separate ran­
dom "Power Play" drawing and announce results during each of the 
regular Powerball drawings held during the Power Play offering. Dur­
ing each Powerball drawing a single number (2, 3, 4, or 5) shall be 
drawn. The Powerball Group may change one or more of these multi­
plier numbers for special promotions from time to time. 
(5) Prize Pool. 
(A) Prize Pool. The prize pool for all prize categories 
shall consist of up to forty-nine and five tenths percent (49.5%) of each 
drawing period’s sales, including any specific statutorily-mandated tax 
of a Party Lottery to be included in the price of a lottery ticket, after the 
Powerball prize reserve accounts are funded to the amounts set by the 
Powerball Group. Any amount remaining in the prize pool at the end of 
this game shall be carried forward to a replacement game or expended 
in a manner as directed by the Powerball Group in accordance with 
state law. 
(B) Prize Reserve Accounts. An additional one-half 
percent (0.5%) of sales, including any specific statutorily mandated 
tax of a Party Lottery to be included in the price of a lottery ticket, 
may be collected and placed in the rollover account or in trust in one 
or more prize reserve accounts until the prize reserve accounts reach 
the amounts designated by the Powerball Group. 
(C) Expected Prize Payout. Except as provided in this 
section, all prizes awarded shall be paid as lump sum Set Prizes. In­
stead of the Powerball Set Prize amounts, qualifying Power Play plays 
will pay the amounts shown below when matched with the Power Play 
number drawn: 
Figure: 16 TAC §401.317(k)(5)(C) 
(D) In certain rare instances, the Powerball Set Prize 
amount may be less than the amount shown. In such case, the Power 
Play prizes will be a multiple of the changed Powerball prize amount 
announced after the draw. For example, if the Match 5+0 Powerball 
Set Prize amount of $200,000 becomes $150,000 under the rules of the 
Powerball game, then a Power Play player winning that prize amount 
with a 5X multiplier would win $750,000 ($150,000 x 5). 
(6) Probability of Winning. The following table sets forth 
the probability of the various Power Play numbers being drawn during 
a single Powerball drawing, except that the Power Play number for the 
Match 5+0 prize will be at least five (5X); setting the probability of the 
5X being drawn for the Match 5+0 prize at 1 in 1. The Powerball Group 
may elect to run limited promotions that may increase the multiplier 
numbers. 
Figure: 16 TAC §401.317(k)(6) 
(7) Limitation of Payment of Power Play Prizes. 
(A) Prize Pool Carried Forward. The prize pool per­
centage allocated to the Power Play Set Prizes shall be carried forward 
to subsequent draws if all or a portion of it is not needed to pay the Set 
Prizes awarded in the current draw. 
(B) Pari-Mutuel Prizes--All Prize Amounts. If the total 
of the original Powerball Set Prizes and the multiplied Power Play Set 
Prizes awarded in a drawing exceeds the percentage of the prize pools 
allocated to the Set Prizes, then the amount needed to fund the Set 
Prizes (including the multiplied Set Prizes) awarded shall be drawn 
from the following sources, in the following order: 
(i) the amount allocated to the Set Prizes and carried 
forward from previous draws, if any; 
(ii) an amount from the Powerball Set-Prize Reserve 
Account, if available in the account, not to exceed twenty-five million 
dollars ($25,000,000) per drawing. 
(C) If, after these sources are depleted, there are not 
sufficient funds to pay the Set Prizes awarded (including multiplied 
prizes), then the highest Set Prize (including the multiplied prizes) shall 
become a pari-mutuel prize. If the amount of the highest Set Prize, 
when paid on a pari-mutuel basis, drops to or below the next highest 
Set Prize and there are still not sufficient funds to pay the remaining Set 
Prizes awarded, then the next highest Set Prize, including the multiplied 
prize, shall become a pari-mutuel prize. This procedure shall continue 
down through all Set Prizes levels, if necessary, until all Set Prize levels 
become pari-mutuel prize levels. In that instance, the money available 
from the funding sources listed in this section shall be divided among 
the winning plays in proportion to their respective prize percentages. 
In rare instances, where the Powerball Set Prize amount may be funded 
but the money available to pay the full multiplier may not be available 
due to an unanticipated number of winners, the Powerball Group may 
announce pari-mutuel shares of the available pool for the Power Play 
payment only. 
(8) Prize Payment. 
(A) Prize Payments. All Power Play prizes shall be 
paid in one lump sum through the Party Lottery that sold the winning 
ticket(s). A Party Lottery may begin paying Power Play prizes after 
receiving authorization to pay from the MUSL central office. 
(B) Prizes Rounded. Prizes, which, under these rules, 
may become pari-mutuel prizes, may be rounded down so that prizes 
can be paid in multiples of whole dollars. Breakage resulting from 
rounding these prizes shall be carried forward to the prize pool for the 
next drawing. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 19, 
2009. 
TRD-200905342 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 344-5012 
SUBCHAPTER F. ADA REQUIREMENTS 
16 TAC §401.402 
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The Texas Lottery Commission (Commission) proposes amend­
ments to 16 TAC §401.402 (General Requirements). The 
purpose of the proposed amendments is to clarify the current 
method of determination of compliance with the Americans with 
Disabilities Act, including any amendments thereto, of lottery 
licensed facilities. Specifically, existing subsections (d) and (e) 
have been deleted and a newly renumbered subsection (d) has 
been added to the rule. 
Kathy Pyka, Controller, has determined that for each year of the 
first five years the amendments will be in effect, there will be no 
significant fiscal impact for state or local governments as a re­
sult of the proposed amendments. There will be no adverse ef­
fect on small businesses, micro businesses, or local or state em­
ployment. There will be no additional economic cost to persons 
required to comply with the amendments as proposed. Further­
more, an Economic Impact Statement and Regulatory Flexibility 
Analysis is not required because the amendments will not have 
an economic effect on small businesses as defined in Texas Gov­
ernment Code §2006.001(2). 
Michael Anger, Director of the Lottery Operations Division, has 
determined that for each year of the first five years the proposed 
amendments would be in effect, the public benefit anticipated 
from the adoption of the proposed amendments is enabling the 
agency to administer the lottery in a manner consistent with max­
imum public access and convenience. 
The Commission requests comments on the proposed amend­
ments from any interested person. Comments on the proposed 
amendments may be submitted to Deanne Rienstra, Assistant 
General Counsel, by mail at Texas Lottery Commission, P.O. 
Box 16630, Austin, Texas 78761-6630; by facsimile at (512) 
344-5189; or by email at legal.input@lottery.state.tx.us. The 
Commission will hold a public hearing on this proposal at 10:30 
a.m. on Monday, December 14, 2009, at 333 Guadalupe Street, 
Room 102, Tower III, Austin, Texas 78701. Comments must be 
received within 30 days after publication of this proposal in order 
to be considered. 
The amendments are proposed under the authority of Texas 
Government Code §466.015, which provides the Commission 
with the authority to adopt rules governing the operation of the 
lottery. The amendments are also proposed under the authority 
of Texas Government Code §467.102, which provides the Com­
mission with the authority to adopt rules for the enforcement and 
administration of the laws under the Commission’s jurisdiction. 
This proposal is intended to implement Texas Government Code, 
Chapter 466. 
§401.402. General Requirements. 
(a) - (c) (No change.) 
(d) The agency shall determine compliance with the Ameri­
cans with Disabilities Act (ADA), including any amendments thereto, 
using certification provided by the applicant on the current license ap­
plication. 
[(d) The agency shall inspect the site of each applicant for 
compliance with this subchapter prior to granting a permanent license. 
The agency will not grant a permanent license to an applicant who is 
not in compliance with this subchapter. For purposes of this subsection, 
the provisions of §§401.401-401.408 of this title (relating to ADA Re­
quirements) apply.] 
[(e) The agency shall inspect the site of each lottery retailer for 
compliance with this subchapter.] 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on November 19, 
2009. 
TRD-200905338 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 344-5012 
16 TAC §401.405 
The Texas Lottery Commission (Commission) proposes amend­
ments to 16 TAC §401.405 (Alternatives to Barrier Removal). 
The purpose of the proposed amendments is to remove the listed 
examples of proposed alternatives to barrier removal. 
Specifically, the amendments remove examples such as pro­
viding curb service and/or relocating activities to accessible li­
censed locations. 
Kathy Pyka, Controller, has determined that for each year of the 
first five years the amendments will be in effect, there will be no 
significant fiscal impact for state or local governments as a re­
sult of the proposed amendments. There will be no adverse ef­
fect on small businesses, micro businesses, or local or state em­
ployment. There will be no additional economic cost to persons 
required to comply with the amendments as proposed. Further­
more, an Economic Impact Statement and Regulatory Flexibility 
Analysis is not required because the amendments will not have 
an economic effect on small businesses as defined in Texas  Gov­
ernment Code §2006.001(2). 
Michael Anger, Director of the Lottery Operations Division, has 
determined that for each year of the first five years the proposed 
amendments would be in effect, the public benefit anticipated 
from the adoption of the proposed amendments is enabling the 
agency to administer the lottery in a manner consistent with max­
imum public access and convenience. 
The Commission requests comments on the proposed amend­
ments from any interested person. Comments on the proposed 
amendments may be submitted to Deanne Rienstra, Assistant 
General Counsel, by mail at Texas Lottery Commission, P.O. 
Box 16630, Austin, Texas 78761-6630; by facsimile at (512) 
344-5189; or by email at legal.input@lottery.state.tx.us. The 
Commission will hold a public hearing on this proposal at 10:30 
a.m. on Monday, December 14, 2009, at 333 Guadalupe Street, 
Room 102, Tower III, Austin, Texas 78701. Comments must be 
received within 30 days after publication of this proposal in order 
to be considered. 
The amendments are proposed under the authority of Texas 
Government Code §466.015, which provides the Commission 
with the authority to adopt rules governing the operation of the 
lottery. The amendments are also proposed under the authority 
of Texas Government Code §467.102, which provides the Com­
mission with the authority to adopt rules for the enforcement and 
administration of the laws under the Commission’s jurisdiction. 
This proposal is intended to implement Texas Government Code, 
Chapter 466. 
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§401.405. Alternatives to Barrier Removal. 
Where an applicant/lottery retailer can demonstrate that barrier 
removal in its lottery licensed facility is not readily achievable in 
conjunction with federal guidelines, the applicant/lottery retailer shall 
make lottery related goods, services, facilities, privileges, advantages, 
or accommodations available through alternative methods, if those 
methods are readily achievable. [Examples of alternatives to barrier 
removal includes, but are not limited to, the following actions:] 
[(1) providing curb service; and/or] 
[(2) relocating activities to accessible licensed locations.] 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 19, 
2009. 
TRD-200905339 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 344-5012 
16 TAC §401.407 
The Texas Lottery Commission (Commission) proposes amend­
ments to 16 TAC §401.407 (Complaints Relating to Non-acces­
sibility). The purpose of the proposed amendments is to clar­
ify the current practices and procedures of the agency when re­
ceiving and investigating non-accessibility complaints. Specifi ­
cally: (1) new subsections (a) and (b) replace the existing sub­
sections (a) and (b); (2) at subsections (c) and (e), the word 
applicant has been deleted; (3) at subsection (c), the language 
"identify the retailer’s lottery licensed facility as being in compli­
ance with §466.155(f) of the State Lottery Act" and "compliance 
is achieved" has been added; and (4) at subsection (d), the lan­
guage, "deny an application for a license" has been deleted. 
Kathy Pyka, Controller, has determined that for each year of the 
first five years the amendments will be in effect, there will be no 
significant fiscal impact for state or local governments as a re­
sult of the proposed amendments. There will be no adverse ef­
fect on small businesses, micro businesses, or local or state em­
ployment. There will be no additional economic cost to persons 
required to comply with the amendments as proposed. Further­
more, an Economic Impact Statement and Regulatory Flexibility 
Analysis is not required because the amendments will not have 
an economic effect on small businesses as defined in Texas  Gov­
ernment Code §2006.001(2). 
Michael Anger, Director of the Lottery Operations Division, has 
determined that for each year of the first five years the proposed 
amendments would be in effect,  the public  benefit anticipated 
from the adoption of the proposed amendments is enabling the 
agency to administer the lottery in a manner consistent with max­
imum public access and convenience. 
The Commission requests comments on the proposed amend­
ments from any interested person. Comments on the proposed 
amendments may be submitted to Deanne Rienstra, Assistant 
General Counsel, by mail at Texas Lottery Commission, P.O. 
Box 16630, Austin, Texas 78761-6630; by facsimile at (512) 
344-5189; or by email at legal.input@lottery.state.tx.us. The 
Commission will hold a public hearing on this proposal at 10:30 
a.m. on Monday, December 14, 2009, at 333 Guadalupe Street, 
Room 102, Tower III, Austin, Texas 78701. Comments must be 
received within 30 days after publication of this proposal in order 
to be considered. 
The amendments are proposed under the authority of Texas 
Government Code §466.015, which provides the Commission 
with the authority to adopt rules governing the operation of the 
lottery.  The amendments  are also proposed under the authority 
of Texas Government Code §467.102, which provides the Com­
mission with the authority to adopt rules for the enforcement and 
administration of the laws under the Commission’s jurisdiction. 
This proposal is intended to implement Texas Government Code, 
Chapter 466. 
§401.407. Complaints Relating to Non-accessibility. 
(a) The agency will designate a specific employee or group of 
employees to receive and process all accessibility complaints concern­
ing lottery retailers and/or lottery licensed facilities. Complaints must 
be in writing and submitted on an ADA complaint form provided by 
the agency. No later than 35 days after the filing of a complaint, agency 
personnel, who have completed ADA accessibility training developed 
and administered by the agency, will investigate each complaint filed 
with the agency. Training shall be based upon the text of the ADA, in­
cluding any amendments thereto, related rules and regulations promul­
gated by the federal government, the State of Texas, and any technical 
assistance materials issued by the United States Department of Justice. 
(b) No later than 35 days after the completion of the investiga­
tion, a letter of noncompliance will be issued to the lottery retailer, if the 
agency determines that the lottery retailer’s lottery licensed facility is 
not in compliance with this subchapter. The noncompliance letter will 
identify deficiencies in the accessibility of the lottery retailer’s lottery 
licensed facility, and will request that the readily achievable modifica­
tions be made within 63 days of the mailing date of the letter. 
[(a) The agency will designate a specific employee or group 
of employees to receive and process all accessibility complaints con­
cerning lottery retailers. Complaints must be in writing and, where 
possible, submitted on an agency ADA complaint form. As soon as 
practical, but not later than 30 days after the filing of a complaint, each 
complaint filed with the agency will be investigated by agency per­
sonnel who have completed ADA accessibility training developed and 
administered by the agency, which training shall be based upon the 
text of the ADA, related rules and regulations promulgated by the fed­
eral government, and any technical assistance materials issued by the 
United States Department of Justice. As soon as practicable but not 
later than 15 days after the completion of the investigation, a letter of 
noncompliance will be issued to the lottery retailer/applicant and the 
complainant that filed the original complaint, if applicable, the agency 
determines that the applicant/lottery retailer is not in compliance with 
this subchapter. Regardless of whether a complaint has been filed, the 
agency will issue a letter of noncompliance within 15 days after the 
completion of an on-site inspection of the applicant/lottery retailer’s 
physical location if the agency determines that the applicant/lottery re­
tailer is not in compliance with this subchapter.] 
[(b) If the letter of noncompliance shows deficiencies in the 
accessibility of the applicant/lottery retailer’s physical location, the ap­
plicant/lottery retailer shall submit a plan to the agency within 30 days 
of the issuance of the letter of noncompliance. The plan shall describe 
in detail how the applicant/lottery retailer will achieve compliance with 
this subchapter within 60 days of the issuance of the letter of noncom­
pliance. The agency may grant the applicant/lottery retailer additional 
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time to submit the plan for good cause. Within ten days of the sub­
mission of the plan to the agency, the agency shall notify the appli­
cant/lottery retailer of the agency’s acceptance or rejection of the plan, 
and the reasons for such acceptance or rejection. Readily achievable 
modifications must be made within 60 days of the date the letter of 
noncompliance is mailed to the lottery retailer. If within the 60 days, 
the applicant/lottery retailer has not eliminated the deficiencies cited in 
the letter of noncompliance, but has submitted a written request for an 
extension of time, the agency may grant a 30-day extension for good 
cause. Notice of this extension will be sent to the complainant, if ap­
plicable, and the applicant/lottery retailer and any such extension will 
commence immediately upon expiration of the first 60-day period.] 
(c) If the corrective action taken by the [applicant/] lottery re­
tailer corrects the deficiencies specified in the letter of noncompliance 
as originally issued, or as later revised or reissued, or if the onsite in­
spection of the [applicant/] lottery retailer’s lottery licensed facility re­
veals compliance with this subchapter, the agency will identify the re­
tailer’s lottery licensed facility as being in compliance with §466.155(f) 
of the State Lottery Act. [physical location reveals compliance with 
this subchapter, the agency will issue a notice of apparent compliance.] 
Until compliance is achieved, [this notice is issued,] a complaint will 
be considered pending. 
(d) Failure to make readily achievable modifications within 
the required time period will result in the initiation of proceedings to 
[deny an application for a license or to] suspend or revoke the lottery 
license by the agency pursuant to the procedural requirements of state 
law. 
(e) The standards and priorities contained in §401.404 of this 
title (relating to Priority of ADA Compliance by Lottery Licensees) 
will be utilized by the agency in determining the [applicant/] lottery re­
tailer’s compliance with this subchapter. A license will be suspended 
if the agency determines that the lottery retailer has made significant 
progress toward correcting deficiencies listed in the compliance report 
under the order of priorities contained in §401.404 of this title but has 
not completed readily achievable barrier removal. If the agency deter­
mines that the retailer has not made a good faith effort to correct the 
deficiencies listed in the compliance report, this inaction will result in 
the revocation of the lottery license for that lottery licensed facility. 
(f) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 19, 
2009. 
TRD-200905341 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 344-5012 
CHAPTER 402. CHARITABLE BINGO 
ADMINISTRATIVE RULES 
SUBCHAPTER B. CONDUCT OF BINGO 
16 TAC §402.201 
The Texas Lottery Commission (Commission) proposes amend­
ments to 16 TAC §402.201 (Prohibited Bingo Occasion). The 
purpose of the proposed amendments is to make the rule con­
sistent with recent legislative changes to the definition of "bingo 
occasion" in the Bingo Enabling Act, Texas Occupations Code 
§2001.002(6). The changes result from the 81st Legislature’s 
enactment of HB 1474 effective October 1, 2009. Specifically, 
the proposed amendments to 16 TAC §402.201 (Prohibited 
Bingo Occasion) add the following language to the rule: (1) "sell 
bingo cards for a bingo occasion or"; (2) "sale of bingo cards 
and"; and (3) "sale of bingo cards, game of bingo, or bingo." 
Additionally, the words "and any game of bingo" have been 
deleted from the rule. 
Kathy Pyka, Controller, has determined that for each year of the 
first five years the proposed amendments will be in effect, there 
will be no significant fiscal impact for state or local governments 
as a result of the proposed amendments. There will be no ad­
verse effect on small businesses, micro businesses, or local or 
state employment. There will be no additional economic cost to 
persons required to comply with the amendments as proposed. 
Furthermore, an Economic Impact Statement and Regulatory 
Flexibility Analysis is not required because the proposed amend­
ments will not have an economic effect on small businesses as 
defined in Texas Government Code §2006.001(2). 
Philip D. Sanderson, Director of the Charitable Bingo Operations 
Division, has determined that for each year of the first five years 
the proposed amendments will be in effect,  the public benefit an­
ticipated is language in the rule that is consistent with the Bingo 
Enabling Act. 
The Commission requests comments on the proposed amend­
ments from any interested person. Comments on the proposed 
amendments may be submitted to Sandra Joseph, Special 
Counsel, by mail at Texas Lottery Commission, P.O. Box 16630, 
Austin, Texas 78761-6630; by facsimile at (512) 344-5189; or 
by email at legal.input@lottery.state.tx.us. The Commission will 
hold a public hearing on this proposal at 9:00 a.m. on Monday, 
December 14, 2009, at 333 Guadalupe Street, Room 102, 
Tower III, Austin, Texas 78701. Comments must be received 
within 30 days after publication of this proposal in order to be 
considered. 
The amendments are proposed under Texas Occupations Code 
§2001.054, which authorizes the Commission to adopt rules to 
enforce and administer the Bingo Enabling Act, and under Texas 
Government Code §467.102, which authorizes the Commission 
to adopt rules for the enforcement and administration of this 
chapter and the laws under the Commission’s jurisdiction. 
The proposed amendments implement Texas Occupations 
Code, Chapter 2001. 
§402.201. Prohibited Bingo Occasion. 
No licensee shall sell bingo cards for a bingo occasion or commence 
or continue a bingo occasion unless an active member that has been 
designated pursuant to the Occupations Code, §2001.411, is physically 
present at the bingo premises and is actively supervising and directing 
the sale of bingo cards and the bingo occasion. Any sale of bingo cards, 
game of bingo, or bingo occasion[, and any game of bingo,] conducted 
in violation of this provision is a violation of the Bingo Enabling Act. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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Filed with the Office of the Secretary of State on November 19, 
2009. 
TRD-200905330 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 344-5012 
16 TAC §402.203 
The Texas Lottery Commission (Commission) proposes amend­
ments to 16 TAC §402.203 (Unit Accounting). The purpose of 
the proposed amendments is to clarify the responsibilities of the 
unit designated agent and unit members, remove language that 
is duplicated in §402.205 of the chapter regarding Unit Agree­
ments, incorporate changes to the Bingo Enabling Act result­
ing from recent legislation H.B. No. 1474 effective October 1, 
2009, and to put the public on notice of the processes to fol­
low and requirements related to activities involving the unit ac­
count. Specifically, the amendments include: (1) at subsection 
(b)(1) the word "unit" has been deleted, and the language, "from 
bingo, gross rental income, if applicable," has been added; (2) 
subsections (c), (e), and (f) have been deleted; (3) subsection 
(d) regarding unit representation has been added; (4) subpara­
graph (D) has been added to renumbered subsection (f)(1) re­
garding unit transactions; (5) paragraph (2) has been added to 
renumbered subsection (g) regarding unit recordkeeping; and 
(6) subsection (h) regarding unit bingo account, subsection (i) 
regarding transfer of funds to the unit account by new members, 
subsection (j) regarding distribution of funds upon withdrawal or 
dissolution, and subsection (k) regarding responsibilities of unit 
members, has been added to the rule. 
Kathy Pyka, Controller, has determined that for each year of the 
first five years the proposed amendments will be in effect, there 
will be no significant fiscal impact for state or local governments 
as a result of the proposed amendments. There will be no ad­
verse effect on small businesses, micro businesses, or local or 
state employment. There will be no additional economic cost to 
persons required to comply with the amendments as proposed. 
Furthermore, an Economic Impact Statement and Regulatory 
Flexibility Analysis is not required because the proposed amend­
ments will not have an economic effect on small businesses as 
defined in Texas Government Code §2006.001(2). 
Philip D. Sanderson, Director of the Charitable Bingo Operations 
Division, has determined that for each year of the first five years 
the proposed amendments will be in effect, the public benefit 
anticipated is to inform interested parties of the general require­
ments of the unit account and to explain the processes to follow 
and requirements of transferring funds into the unit account by 
new members and distributing funds from the unit account to de­
parting members. 
The Commission requests comments on the proposed amend­
ments from any interested person. Comments on the proposed 
amendments may be submitted to Sandra Joseph, Special 
Counsel, by mail at Texas Lottery Commission, P.O. Box 16630, 
Austin, Texas 78761-6630; by facsimile at (512) 344-5189; or 
by email at legal.input@lottery.state.tx.us. The Commission will 
hold a public hearing on this proposal at 9:00 a.m. on Monday, 
December 14, 2009, at 333 Guadalupe Street, Room 102, 
Tower III, Austin, Texas 78701. Comments must be received 
within 30 days after publication of this proposal in order to be 
considered. 
The amendments are proposed under Texas Occupations Code 
§2001.054, which authorizes the Commission to adopt rules to 
enforce and administer the Bingo Enabling Act, and under Texas 
Government Code §467.102, which authorizes the Commission 
to adopt rules for the enforcement and administration of this 
chapter and the laws under the Commission’s jurisdiction. 
The proposed amendments implement Texas Occupations 
Code, Chapter 2001. 
§402.203. Unit Accounting. 
(a) (No change.) 
(b) Definitions. In addition to the definitions provided in 
§402.100 of this chapter, and unless the context in this section other­
wise requires, the following definitions apply: 
(1) Net [Unit’s net] proceeds--means the unit’s gross re­
ceipts from bingo and gross rental income, if applicable, less prizes 
awarded and authorized expenses. 
(2) Default--The term used to describe the status of a li­
censed authorized organization that does not timely pay for the sale or 
lease of bingo supplies or equipment as provided in Occupations Code, 
§2001.218. 
[(c) Licensed authorized organizations forming a unit, must 
notify the Commission in writing prior to operating as a unit.] 
(c) [(d)] Each unit will be assigned an identification number 
by the Commission. 
(d) Unit Representation. 
(1) All units, with the exception of a unit organized under 
a unit agreement with a Unit Manager, must name a designated agent 
who is responsible for providing the Commission access to all inven­
tory and financial records of the unit on request by the Commission. 
(2) It is the responsibility of the unit members to ensure 
that the unit’s designated agent is knowledgeable of and able to provide 
information to the Commission on: 
(A) the unit agreement or trust agreement; 
(B) submission of all required forms; 
(C) unit Quarterly Report; and 
(D) unit’s bingo records. 
(3) A unit must complete a form prescribed by the Com­
mission to designate an authorized representative. 
[(e) A licensed authorized organization joining or withdraw­
ing from a unit at any time other than at the beginning or ending of a 
reporting quarter is responsible for filing a separate quarterly report for 
bingo activities conducted apart from the unit.] 
[(f) Any change in the membership of a unit will require the 
unit to notify the Commission within 15 days.] 
(e) [(g)] Unit’s Use of Proceeds. 
(1) All distributions of net proceeds of the unit shall be paid 
from the unit’s bingo account to the account [or charitable use] desig­
nated by the unit member. Each unit member is required to maintain 
adequate records establishing that the [account or] use of such net pro­
ceeds is [used] in accordance with Occupations Code §2001.454. 
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(2) All prize fees collected in accordance with Occupation 
Code, §2001.502 must be deposited in the unit’s bingo [bank] account 
and paid from the unit’s bingo [bank] account. 
(3) All funds disbursed to [paid to or on behalf of] a  
unit member shall be used in accordance with Occupations Code, 
§2001.454 and this chapter. 
(f) [(h)] Unit Transactions. 
(1) Upon prior written consent by the Commission: 
(A) a licensed authorized organization may make a sale 
of bingo cards, pull-tab [instant] bingo tickets, or a used bingo flash 
board or blower to a unit; 
(B) a unit may make a sale of bingo cards, pull-tab [in­
stant] bingo tickets, or a used bingo flash board or blower to a licensed 
authorized organization; or 
(C) a unit may make a sale of bingo cards, pull-tab [in­
stant] bingo tickets, or a used bingo flash board or blower to another 
unit. 
(D) Prior written consent from the Commission is re­
quired for the sale or transfer of bingo supplies as described above with 
the exception of bingo cards and pull tab bingo tickets transferred at the 
time a licensed authorized organization initially joins a unit. Within 
fourteen (14) calendar days of initially joining a unit, the licensed au­
thorized organization shall notify the Commission on a form prescribed 
by the Commission of the inventory transferred to the unit. 
(2) If a member of a unit is in default, a person may not 
sell or transfer bingo equipment or supplies to the unit on terms other 
than immediate payment on delivery, unless otherwise authorized by 
the Commission. 
(g) [(i)] Unit Recordkeeping. 
(1) Each unit must file a quarterly report, on a form pre­
scribed by the Commission and maintain records to substantiate the 
contents of the report. 
(2) The unit must adhere to all recordkeeping requirements 
in the Bingo Enabling Act and Charitable Bingo Administrative Rules. 
(3) [(2)] A member of a unit which is also licensed as a 
commercial lessor must report its rental income on the unit quarterly 
report [continue to file the "Texas Bingo Lessor’s Quarterly Report"] 
and remit the taxes on rental income. 
[(3) Each member of a unit must file a quarterly report, on 
a form prescribed by the Commission, and maintain records to substan­
tiate the contents of the report.] 
(h) Unit Bingo Account. 
(1) The unit must establish and maintain one checking ac­
count designated as the "bingo account." 
(2) A unit bingo account must adhere to the same provi­
sions of a licensed authorized organization’s bingo account as required 
in the Bingo Enabling Act and the Charitable Bingo Administrative 
Rules. 
(3) Except for the transfer of funds to the unit account by 
new members or funds transferred in accordance with §402.202 Trans­
fer of Funds, only the following may be deposited into the bingo ac­
count: 
(A) proceeds from the conduct of bingo; and 
(B) rent payments received by a unit member that is also 
a licensed commercial lessor. 
(C) A separate deposit must be made into the unit bingo 
account for each bingo occasion conducted. Additionally, all sales and 
prizes must be recorded on the records for the occasion on which they 
occurred. 
(D) All taxes on rental income and all prize fees must 
be paid from the unit bingo account. 
(E) The face of the checks for a unit bingo account must 
list the name of the unit, the words "Bingo Account", and the unit’s 
identification number. 
(i) Transfer of Funds to the Unit Account by new Members. 
(1) A licensed authorized organization joining a unit may 
transfer funds from its previous bingo account into the unit bingo ac­
count at the time the unit is formed or at the time of joining an existing 
unit and within 60 days thereafter. Any additional funds transferred to 
the unit bingo account must comply with §402.202 Transfer of Funds. 
At no time, can funds that have been previously reported on a bingo 
quarterly report as charitable distributions be transferred to the unit ac­
count. 
(2) As soon as an organization joins a unit, all of its bingo 
expenses must be paid from the unit bingo account including outstand­
ing bingo expenses and subsequent expenses. The organization must 
make an accurate accounting of all outstanding expenses, and the total 
amount should be included in the funds transferred at the time the unit 
is formed or at the time of joining an existing unit. 
(3) If a unit member does not have sufficient funds to cover 
outstanding bingo expenses or the amount required to join the unit, the 
unit member’s portion of the charitable distribution may be reduced 
until these obligations have been satisfied. This business practice may 
be used provided that the exact terms are reflected in the unit agree­
ment, a copy of the unit agreement is provided to the Charitable Bingo 
Operations Division, and the unit meets the charitable distribution re­
quirement. 
(4) If the organization transfers funds from its previous 
bingo account into the unit bingo account, the funds must be reported 
on the unit’s "Texas Bingo Quarterly Report" for the quarter they 
were transferred and on the last "Texas Bingo Quarterly Report" the 
organization filed as a non-unit member. 
(j) Distribution of Funds Upon Withdrawal or Dissolution. 
(1) If, upon leaving a unit, an organization receives a dis­
tribution of funds from the unit’s bingo account, the unit must classify 
the distribution as a charitable distribution. 
(2) Funds distributed as a charitable distribution must be 
used for the charitable purpose of the organization in accordance with 
the Bingo Enabling Act and Charitable Bingo Administrative Rules and 
may not be used to join another unit. 
(k) Responsibilities of Unit Members. 
(1) Each unit member organization is responsible for ad­
ministering its own bingo occasions and for any violations of the Bingo 
Enabling Act or Charitable Bingo Administrative Rules that may take 
place. 
(2) Each unit member organization is responsible for main­
taining and retaining the bingo records relating to all aspects of each 
occasion up to and including the point at which the deposit is made into 
the unit’s bingo account. 
(3) Each unit member organization is liable for any bingo 
cash shortages, inventory shortages, or missing or deficient occasion 
deposits occurring in association with the bingo occasion conducted. 
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(4) Each unit member organization is responsible for dis­
tributing the bingo proceeds received from the unit for its authorized 
charitable purposes. 
(5) A unit member must expend all charitable distribution 
funds within the quarter it receives the distribution from the unit, unless 
documented in the organization’s meeting minutes or in another written 
document. This document must include the special purpose and the 
date for which the distribution will be used and be signed by an officer 
or director. The distribution must be used for the purpose stated in the 
document and within the time frame indicated. The indicated use date 
may not exceed one year from the date the distribution was received 
without prior written approval from the Commission. 
(6) A licensed authorized organization joining or with­
drawing from a unit at any time other than at the beginning or ending 
of a reporting quarter is responsible for filing a separate quarterly 
report for bingo activities conducted apart from the unit. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 19, 
2009. 
TRD-200905331 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 344-5012 
16 TAC §402.212 
The Texas Lottery Commission (Commission) proposes new 16 
TAC §402.212 (Promotional Bingo). The purpose of the new 
rule is to clarify the requirements for conducting an exempted 
promotional bingo game as authorized under §2001.551 of the 
Texas Occupations Code. 
Specifically, the new rule provides definitions, restrictions, noti­
fication requirements, and recordkeeping requirements with re­
gard to promotional bingo. 
Kathy Pyka, Controller, has determined that for each year of the 
first five years the proposed new rule will be in effect, there will 
be no significant fiscal impact for state or local governments as 
a result of the new rule. There will be no adverse effect on small 
businesses, micro businesses, or local or state employment. 
There will be no additional economic cost to persons required 
to comply with the new rule as proposed. Furthermore, an Eco­
nomic Impact Statement and Regulatory Flexibility Analysis is 
not required because the new rule will not have an economic ef­
fect on small businesses as defined in Texas Government Code 
§2006.001(2). 
Philip D. Sanderson, Director of the Charitable Bingo Operations 
Division, has determined that for each year of the first five years 
proposed new rule will be in effect, the public benefit anticipated 
is to provide interested parties general requirements and pro­
cesses to follow related to conducting a promotional bingo game. 
The Commission requests comments on the proposed new rule 
from any interested person. Comments on the proposed rule 
may be submitted to Sandra Joseph, Assistant General Counsel, 
by mail at Texas Lottery Commission, P.O. Box 16630, Austin, 
Texas 78761-6630; by facsimile at (512) 344-5189; or by email at 
legal.input@lottery.state.tx.us. The Commission will hold a pub­
lic hearing on this proposal at 9:00 a.m.  on Monday, December 
14, 2009, at 333 Guadalupe Street, Room 102, Tower III, Austin, 
Texas 78701. Comments on the proposed new rule must be re­
ceived within 30 days after publication in order to be considered. 
The new rule is proposed under Texas Occupations Code 
§2001.054, which authorizes the Commission to adopt rules to 
enforce and administer the Bingo Enabling Act, and under Texas 
Government Code §467.102, which authorizes the Commission 
to adopt rules for the enforcement and administration of this 
chapter and the laws under the Commission’s jurisdiction. 
The proposed new rule implements Texas Occupations Code, 
Chapter 2001. 
§402.212. Promotional Bingo. 
(a) Definitions. 
(1) Newspaper--a printed periodical that is distributed at 
daily, weekly, bi-weekly or monthly intervals that contains news, ar­
ticles of opinion, features, and advertising. 
(2) Radio station--a licensed transmission station whose 
programming is broadcast over AM or FM waves or is transmitted by 
cable or satellite systems and can be listened to via a radio or a home 
computer. 
(3) Television station--a licensed transmission station 
whose programming is broadcast over HF, VHF waves or is transmit­
ted via a cable or satellite system and is viewable by television or a 
home computer. 
(4) Advertising agency--a commercial operation involved 
with the design and sale of various advertisements and promotional 
concepts including promotional bingo to attract the public’s attention 
on the behalf of another business. 
(b) Restrictions. 
(1) A player of a promotional bingo game cannot be re­
quired to provide personal information, money, goods, or services in 
order to receive playing materials or to participate in any facet of the 
game. 
(2) A player of a promotional bingo game cannot be re­
quired to incur conditions or obligations such as requiring a purchase, 
providing an interview, attending a sales seminar, or posing for a pho­
tograph in order to receive playing materials or to participate in any 
facet of the game. 
(3) A person whose identification is required to be dis­
closed         
(A) be involved in the conduct of a promotional bingo 
game; 
(B) have any ownership, serve on the board of directors, 
or have any role in the sales, marketing, or advertising of the business 
conducting the promotional game; 
on a Texas bingo license record may not:
(C) have any ownership or serve on the board of direc­
tors of the advertising agency hired by the business conducting the pro­
motional game or serve in any role for the advertising agency related 
to the sales, marketing, or advertising for the business conducting the 
promotional game, and 
(D) have any ownership or serve on the board of direc­
tors of the newspaper, radio or television station assisting the business 
conducting the promotional game or serve in any role for the newspa­
per, radio, or television station related to the sales, marketing, or adver-
PROPOSED RULES December 4, 2009 34 TexReg 8613 
♦ ♦ ♦ 
tising for the business conducting the promotional game or the adver­
tising agency. 
(c) Notification. 
(1) A business wishing to conduct promotional bingo must 
provide to the Commission 30 days prior to the start of the game: 
(A) notification on a completed, prescribed form; 
(B) copy of the rules for the game, and 
(C) copy of the bingo card to be used or an example 
of the bingo card to be used and the licensed manufacturer’s name, if 
applicable. 
(2) The Commission will issue a Recognition of Exemp
tion Notice for Promotional Bingo Games letter to the business filing 
the prescribed form to conduct the exempt promotional bingo game. 
(d) Record Keeping. Records of the transactions connected 
with the game must be maintained for a period of 4 years from the 
conclusion of the authorized promotional bingo game. 
­
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 19, 
2009. 
TRD-200905334 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 344-5012 
SUBCHAPTER D. LICENSING REQUIRE­
MENTS 
16 TAC §402.401 
The Texas Lottery Commission (Commission) proposes amend­
ments to 16 TAC §402.401 (Temporary License). The purpose 
of the proposed amendments is to make the rule consistent with 
changes to the Bingo Enabling Act resulting from recent legisla­
tion, H.B. No. 1474 effective October 1, 2009, and to remove the 
language that permits a licensed authorized organization to re­
ceive a refund or credit of license fees and credit of the occasion 
as part of the organization’s total number of allowed occasions 
when a licensed temporary occasion is not held. Specifically, the 
amendments include: (1) at subsection (b)(2), "24-hour period" 
has been replaced with the word "day"; (2) certain language at 
subsection (b)(4) regarding occasion not held has been deleted; 
(3) new language has been added and certain language has 
been deleted at subsection (b)(5)(A) regarding voluntary surren­
der of regular license; (4) subsection (b)(5)(C) has been deleted; 
(5) certain language has been deleted from subsection (c); (6) 
subsection (d)(4) has been deleted; (7) at subsection (d)(5) lan­
guage has been deleted; (8) at subsections (d)(5)(C) and (D) 
"annual license" has been replaced with "regular license." Sub­
section (e) has been modified to provide non-regular license 
holders clarification of the process for obtaining a temporary li­
cense. 
Kathy Pyka, Controller, has determined that for each year of the 
first five years the proposed amendments will be in effect, there 
will be no significant fiscal impact for state or local governments 
as a result of the proposed amendments. There will be no ad­
verse effect on small businesses, micro businesses, or local or 
state employment. There will be no additional economic cost to 
persons required to comply with the amendments as proposed. 
Furthermore, an Economic Impact Statement and Regulatory 
Flexibility Analysis is not required because the proposed amend­
ments will not have an economic effect on small businesses as 
defined in Texas Government Code §2006.001(2). 
Philip D. Sanderson, Director of the Charitable Bingo Operations 
Division, has determined that for each year of the first five years 
the proposed amendments will be in effect,  the public benefit an­
ticipated is providing language in the rule that is consistent with 
the Bingo Enabling Act, and to put the public on notice that if a 
licensed temporary occasion is not held, the license fee and allo­
cation of the temporary occasion as part of the organization’s to­
tal number of allowed occasions will not be credited or refunded. 
The Commission requests comments on the proposed amend­
ments from any interested person. Comments on the proposed 
amendments may be submitted to Sandra Joseph, Special 
Counsel, by mail at Texas Lottery Commission, P.O. Box 16630, 
Austin, Texas 78761-6630; by facsimile at (512) 344-5189; or 
by email at legal.input@lottery.state.tx.us. The Commission will 
hold a public hearing on this proposal at 9:00 a.m. on Monday, 
December 14, 2009, at 333 Guadalupe Street, Room 102, 
Tower III, Austin, Texas 78701. Comments must be received 
within 30 days after publication of this proposal in order to be 
considered. 
The amendments are proposed under Texas Occupations Code 
§2001.054, which authorizes the Commission to adopt rules to 
enforce and administer the Bingo Enabling Act, and under Texas 
Government Code §467.102, which authorizes the Commission 
to adopt rules for the enforcement and administration of this 
chapter and the laws under the Commission’s jurisdiction. 
The proposed amendments implement Texas Occupations 
Code, Chapter 2001. 
§402.401. Temporary License. 
(a) (No change.) 
(b) General. 
(1) Requirements. The Commission may not issue a tem­
porary license if the applicant has failed to file a required report, failed 
to pay a prize fee, penalty or interest, or has not distributed the pro­
ceeds calculated on the quarterly report for a charitable purpose. 
(2) Duration. A temporary license is valid for no more than 
four consecutive hours during any day. [24-hour period.] 
(3) Display. The licensed authorized organization must 
conspicuously display during a temporary bingo occasion at the 
licensed bingo premises a temporary license, and, if applicable, verifi ­
cation of notification as referred to in  subsection (d)(4)(E) [(d)(5)(E)] 
of this section. 
(4) Occasion not held. If a licensed temporary occasion is 
not held, the organization will forfeit any license fees paid. [within ten 
days of the scheduled occasion, an organization may submit a written 
request for a new playing date or for a refund or credit. The request 
must contain the following:] 
[(A) an explanation of why the licensed temporary oc­
casion was not held, and] 
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[(B) a specified new date for the temporary occasion 
or,] 
[(C) a request to use, at a later date, the occasion as part 
of the organization’s total number of allowed occasions.] 
(5) Voluntary surrender of regular license. 
(A) An [If a licensed] authorized organization that no 
longer holds a regular license to conduct bingo [has one or more tem
porary licenses with a stated date and time voluntarily surrenders its 
regular license, the licensed authorized organization] may conduct any 
remaining designated temporary occasions so long as the total number 
of occasions does not exceed six per calendar year. If over six previ­
ously specified occasions remain, the licensed authorized organization 
­
must provide to the Commission written notification of no more than 
six of the dates of the temporary licenses that will be utilized. This no­
tification must be provided within ten days of surrender of the license. 
The [Otherwise, the] Commission  will automatically revoke [cancel] 
all temporary licenses in excess of the six per year and the organiza­
tion will forfeit any license fees paid. [occasions that were specified on 
the temporary licenses and will refund the fees of the unused licenses 
or apply them to any outstanding bingo liabilities of the organization 
pursuant to §402.404 of this chapter.] 
(B) If the Commission denies or revokes a regular li­
cense by final and unappealable order, any temporary license held by 
the regular license holder that stated the specific date and  time  of any  
bingo occasion will likewise be denied or revoked [and monies re­
funded or applied to outstanding bingo liabilities pursuant to §402.404 
of this chapter]. 
[(C) If the Commission denies or revokes a regular li­
cense by final and unappealable order or a license holder voluntarily 
surrenders a regular license, the license holder may not utilize any tem­
porary license that does not have the date or time of a bingo occasion 
stated.] 
(6) All records that are required to be maintained under a 
regular license must be maintained for a temporary bingo license. 
[(c) Number and times of bingo occasions.] 
[(1) If a licensed authorized organization that does not hold 
a regular license conducts bingo under a temporary license at a licensed 
bingo premises, no more than three bingo occasions may be conducted 
at that premises on a given day.] 
(c) [(2)] The playing time of a temporary bingo occasion may 
not conflict with the playing time of any other license at the bingo 
premises on that date unless otherwise provided by law. 
(d) Regular license holder. 
(1) A regular license holder must apply for a temporary li­
cense at least seven calendar [working] days prior to the bingo occa­
sion. 
(2) A regular license holder may submit an application for 
a temporary license by fax only if the organization has [a] sufficient 
[temporary] license  fees in its [fee amount in their temporary] license 
fee account with the Commission to cover the total number of tempo­
rary occasions requested. 
(3) Quarterly reports filed by a regular license holder must 
include proceeds from all licensed temporary occasions held during the 
quarter. 
[(4) There may be no more than three occasions per day 
conducted by no more than two licensed, authorized organizations.] 
(4) [(5)] The Commission may issue a temporary license 
to a regular license holder without listing the specific date  or  time of  a  
bingo occasion. The [However, the] temporary bingo occasion must be 
conducted at the same location [and with the same primary operator] 
as shown on the organization’s regular license. 
(A) The [Application. To receive a temporary license 
without a specific date or time designated, a] regular license holder 
must submit an application on the prescribed form that indicates the to­
tal number of temporary licenses requested for the license period along 
with [. In addition, the regular license holder must provide] the  total  
amount of license fees for all temporary licenses requested. 
(B) The regular license holder [Notification. An autho­
rized organization that has a temporary license that does not state the 
date or time for its use] must notify the Commission of the date and 
time the temporary license will be used by submitting [notification on] 
a form prescribed by the Commission. 
(C) Any [Expiration. The playing date or time for a] 
temporary license issued without the specific date or time identified 
must be used prior to the expiration date of the regular [annual] license 
in effect at the time the temporary license application was filed. 
(D) Credit or refund. The Commission will not credit or 
refund a temporary license fee when an organization fails to timely no­
tify the Commission of the playing date and time prior to the expiration 
of the regular [annual] license that was in effect when the temporary 
license was issued. 
(E) The Commission shall provide a [Verification. The] 
verification of receipt of notification that must be posted adjacent to the 
applicable temporary license during the bingo occasion. 
(5) [(6)] In accordance with Occupations Code, 
§2001.108(e), the Commission may issue to a regular license holder 
additional temporary licenses in excess of the number of temporary 
licenses specified under Occupations Code, §2001.103(e) if the fol­
lowing conditions are met: 
(A) The regular license holder submits a completed ap­
plication on the form prescribed by the Commission; and 
(B) The date and times stated on the application are con­
sistent with the day and times licensed to the organization that has 
ceased or will cease to conduct bingo as provided in Occupations Code, 
§2001.108. 
(C) The Commission has not acted on an amendment 
application filed under Occupations Code, §2001.108(a). 
(6) [(7)] If the organization is issued the amendment li­
cense filed under Occupations Code, §2001.108 prior to being issued 
the temporary license, the temporary license application shall be dis­
continued, and any license fees submitted will be credited to the organ­
ization’s temporary license fee account. 
(e) Non-regular license holder. A non-regular license holder 
that wishes to conduct a bingo occasion must file a complete application 
for a temporary license on a form prescribed by the Commission at least 
30 working days prior to the bingo occasion. 
(1) [Application. A non-regular license holder that wishes 
to conduct a bingo occasion must file a complete application for a tem­
porary license on a form prescribed by the Commission at least 30 
working days prior to the first bingo occasion to be played under the 
temporary license.] If  an organization has never received a temporary 
license or 3 years [12 months] have elapsed since the organization last 
held [filed] a temporary bingo occasion, [license application with the 
Commission,] the organization must submit Texas Application for a 
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Temporary License to Conduct Charitable Bingo/Non-Regular License 
Holder/Section 2. [with their application a list of all officers, directors, 
operators, and workers for the organization on a form prescribed by the 
Commission.] 
(2) Organizations who have held a temporary license oc­
casion in the past three years may submit a Texas Application for a 
Temporary License to Conduct Charitable Bingo/Non-Regular License 
Holder/Section 1 to apply for a temporary license. 
[(2) Proceeds distribution. All net proceeds reported on 
the quarterly report must be distributed for a charitable purpose in the 
quarter the funds are accrued unless the funds are distributed to a char­
itable purpose and reported to the Commission in the immediately sub­
sequent quarter.] 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on November 19, 
2009. 
TRD-200905332 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 344-5012 
16 TAC §402.402 
The Texas Lottery Commission (Commission) proposes amend­
ments to 16 TAC §402.402 (Registry of Bingo Workers). The 
purpose of the proposed amendments is to make the rule consis­
tent with changes to the Bingo Enabling Act resulting from recent 
legislation H.B. No. 1474 effective October 1, 2009 and to pro­
vide additional useful information related to individuals required 
to be listed on the registry. The amendments include: adding 
definitions and requirements for bingo chairperson, bookkeeper, 
and provisional employee; deleting language that is now cov­
ered by the Act pertaining to expiration of a listing on the registry; 
and providing that payment for employment of a provisional em­
ployee is an authorized expense. 
Kathy Pyka, Controller, has determined that for each year of the 
first five years the proposed amendments will be in effect, there 
will be no significant fiscal impact for state or local governments 
as a result of the proposed amendments. There will be no ad­
verse effect on small businesses, micro businesses, or local or 
state employment. There will be no additional economic cost to 
persons required to comply with the amendments as proposed. 
Furthermore, an Economic Impact Statement and Regulatory 
Flexibility Analysis is not required because the proposed amend­
ments will not have an economic effect on small businesses as 
defined in Texas Government Code §2006.001(2). 
Philip D. Sanderson, Director of the Charitable Bingo Operations 
Division, has determined that for each year of the first five years 
the proposed amendments will be in effect, the public benefit 
anticipated is to provide language in the rule that is consistent 
with the Bingo Enabling Act and provide useful information for 
individuals required to be listed on the worker registry. 
The Commission requests comments on the proposed amend­
ments from any interested person. Comments on the proposed 
amendments may be submitted to Sandra Joseph, Special 
Counsel, by mail at Texas Lottery Commission, P.O. Box 16630, 
Austin, Texas 78761-6630; by facsimile at (512) 344-5189; or 
by email at legal.input@lottery.state.tx.us. The Commission will 
hold a public hearing on this proposal at 9:00 a.m. on Monday, 
December 14, 2009, at 333 Guadalupe Street, Room 102, 
Tower III, Austin, Texas 78701. Comments must be received 
within 30 days after publication of this proposal in order to be 
considered. 
The amendments are proposed under Texas Occupations Code 
§2001.054, which authorizes the Commission to adopt rules to 
enforce and administer the Bingo Enabling Act, and under Texas 
Government Code §467.102, which authorizes the Commission 
to adopt rules for the enforcement and administration of this 
chapter and the laws under the Commission’s jurisdiction. 
The proposed amendments implement Texas Occupations 
Code, Chapter 2001. 
§402.402. Registry of Bingo Workers. 
(a) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise: 
(1) Bingo Chairperson--an individual named in accordance 
with Texas Occupations Code §2001.002(4-a) and §2001.102(b)(6). 
(2) Bookkeeper--an individual who prepares any financial 
records for information reported on the Texas Bingo Conductor’s Quar­
terly Report or who prepares and maintains bingo inventory records for 
a licensed authorized organization. 
(3) [(1)] Caller--an individual who operates the bingo ball 
selection device and announces the balls selected. 
(4) [(2)] Cashier--an individual who sells and records 
bingo card and pull tab sales to bingo players and/or pays winners the 
appropriate prize. 
(5) [(3)] Completed Application--A registry application or 
renewal form prescribed by the Commission which is legible and lists 
at a minimum the applicant’s complete legal name, address, social se­
curity number or registry number, date of birth, race, gender and sig­
nature. 
(6) [(4)] Manager--an individual who oversees the day-to­
day operation of the bingo premises. 
(7) [(5)] Operator--means an active bona fide member of 
a licensed authorized organization that has been designated on a form 
prescribed by the Commission prior to acting in the capacity as the 
organization’s operator. 
(8) Provisional Employee--an individual who is employed 
by a licensed authorized organization as an operator, manager, cashier, 
usher, caller, or salesperson while awaiting the results of a background 
check, whether paid or not. 
(9) [(6)] Salesperson--an individual who monitors bingo 
players, sells bingo cards and pull tabs, verifies winning cards and 
pull-tabs and/or delivers the prize money to the winners; may be re­
ferred to as an usher,  floor worker, or runner. 
(10) [(7)] Usher--an individual who monitors bingo play­
ers, sells bingo cards and pull tabs, verifies winning cards and pull-tabs 
and/or delivers the prize money to the winners; may be referred to as a 
salesperson, floor worker or runner. 
(b) Who must be listed on the Registry of Approved Bingo 
Workers. Any individual [person] who carries out or performs the 
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functions of a caller, cashier, manager, operator, usher, [or] salesper­
son, bookkeeper, or bingo chairperson as defined in subsection (a) of 
this section must be listed on the Registry of Approved Bingo Workers 
prior to being involved in the conduct of bingo. 
(c) Each individual must submit a completed Texas Applica­
tion for Registry of Approved Bingo Workers as prescribed by the 
Commission  to remain on the  Registry  of  Approved Bingo Workers. 
(d) The registrant will be added to the registry as soon as pos­
sible after the Commission has determined that the individual [person] 
is eligible to be involved in the conduct of bingo or act as an operator. 
(e) For purposes of the Registry of Approved Bingo Workers, 
each operator, bookkeeper, and bingo chairperson must be designated 
on the licensed authorized organization’s license to conduct bingo ap­
plication [pursuant to the Texas Occupations Code, §2001.102(10) as 
the member who will be responsible for the conduct of bingo under the 
terms of the license and the Bingo Enabling Act]. 
(f) A licensed authorized [An] organization must submit the 
name of a registered operator, bookkeeper, or bingo chairperson on a 
form prescribed by the Commission prior to the individual’s acting in 
that [the] capacity [of an operator. An operator who fails to renew their 
intent to remain on the registry prior to the registry expiration may not 
serve as an operator in any manner, including signing applications and 
forms on behalf of the organization, until re-listed on the registry after 
filing the required forms]. 
(g) A registered worker who fails to timely submit the pre­
scribed form to renew listing on the registry may not be involved in 
the conduct of bingo until the individual is again added to the registry. 
Payment for the employment of a provisional employee as outlined 
in subsection (a)(6) of this subsection is an authorized bingo expense; 
however payment for non-registered workers is not an authorized bingo 
expense. It is the responsibility of the licensed authorized organization 
to review the registry to confirm that the individual’s registration is cur­
rent. 
[(f) Expiration of listing on registry of approved bingo work­
ers. A registrant’s listing on the registry is valid for three years from 
the last date of inclusion on the registry, unless the individual’s list­
ing is removed for cause prior to the expiration of three years. Every 
three years after the date the person’s name is listed on the registry the 
individual shall submit a completed renewal form prescribed by the 
Commission stating the person’s intent to remain on the registry. Fail­
ure to timely submit the prescribed form will result in the deletion of 
the worker’s name from the registry. A person whose name is deleted 
from the registry due to failure to verify the intent to remain on the 
registry may be re-listed on the registry by filing the required form. A 
registered worker who fails to timely submit the prescribed form to re­
new listing on the registry may not be involved in the conduct of bingo 
until the worker is again added to the registry. Payment for serving in 
a position listed in subsection (b) of this section by a person not listed 
on the registry is not an authorized expense. It is the responsibility of 
the licensed authorized organization to review the registry to confirm 
that the worker’s registration is current.] 
(h) [(g)] How  to be listed on the Registry of Approved Bingo 
Workers. For an individual [a person] to be listed on the Registry of 
Approved Bingo Workers, an individual [a person] must:  
(1) submit a completed Texas Application for Registry of 
Approved Bingo Workers form as prescribed by the Commission; 
(2) submit any [the] required fee for the cost of the card or 
form; 
(3) submit a verifiable F BI or DPS fi ngerprint card if at the 
time of registration: 
(A) the individual [person] is residing outside of Texas; 
or 
(B) the individual [person] maintains a driver’s license 
or registration in another state; and 
(4) be determined by the Commission to not be ineligible 
under Texas Occupations Code, §2001.105(a)(6). 
(i) [(h)] Incomplete Applications. The Commission will notify 
the applicant at the address provided if the registry application or re­
newal form submitted is not complete and will identify what is missing. 
The original application will be returned to the applicant for correction 
and resubmission. It is the responsibility of the registry applicant to 
resubmit a completed application before it may be processed. Failure 
to submit an FBI or DPS fingerprint card, if required, is grounds for 
denial or removal of the registration. 
(j) [(i)] An individual listed on the registry must notify the 
Commission of any changes to information contained on the Texas 
Application for Registry of Approved Bingo Workers on file with the 
Commission within 30 days of the change in information. Such notifi ­
cation shall be in writing or other approved electronic means. 
(k) [(j)] Identification Card for Approved Bingo Worker. 
(1) The Commission will issue an identification card indi­
cating that the individual [person] is listed in the registry. A regis­
tered worker and operator must wear his/her identification card while  
on duty. 
(2) The identification card worn by the registered worker or 
operator while on duty must be visible. [The identification card shall 
list the individual’s name and unique registration number, as issued 
by the Commission. An individual may obtain the unique registration 
number from the Registry of Approved Bingo Workers on the Com­
mission’s website or by requesting the number from the Commission.] 
(3) The identification card shall list the individual’s name, 
unique registration number and registry expiration date as issued by the 
Commission. An individual may obtain the unique registration num­
ber and registry expiration date from the Registry of Approved Bingo 
Workers on the Commission’s website or by requesting the registration 
number and registry expiration date from the Commission. 
(4) [(3)] An identification card is not transferable and may 
be worn only by the individual identified on the card. 
(5) [(4)] Upon request by a Commission employee, an indi­
vidual [a person] described in subsection (a) of this section shall present 
personal photo identification in order to verify the identification card is 
that individual’s [person’s] card.  
(l) [(k)] How  to  Obtain Approved Identification Cards. 
(1) A completed identification card may be obtained from 
the Commission by submitting the required fee and submitting the re­
quired form. 
(2) The fee for an identification card or identification card 
form may not exceed $5.00. 
(3) An individual [A person] who has been approved to 
work in charitable bingo may complete an identification card form pro­
vided by the Commission for use while on duty. Blank identification 
card forms may be obtained from the Commission. The individual [per­
son] requesting the identification card form(s) must submit any [the] re­
quired fee and the required form for the blank identification card form. 
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(4) The identification card prepared by the individual may 
only be on a prescribed Commission card form and must be legible 
and include the individual’s name, unique [and] registration number, 
and registry expiration date. 
(m) [(l)] A licensed authorized organization which is reporting 
conduct where there is a substantial basis for believing that the conduct 
would constitute grounds for removal or refusal to list on the registry 
shall make the report in writing to: Bingo Registry, Texas Lottery Com­
mission, P.O. Box 16630, Austin, Texas 78761-6630. 
(n) [(m)] The provisions of the Texas Occupations Code, 
§2001.313 related to the registry of bingo workers do not apply to 
an authorized organization that does not have a regular [an annual] 
license to conduct bingo who receives a temporary license to conduct 
bingo. 
(o) [(n)] If the Commission proposes to refuse to add or pro­
poses to remove the individual [person] from the Registry of Approved 
Bingo Workers consistent with Texas Occupations Code, §2001.313, 
the Commission will give notice of the proposed action as provided by 
Government Code, Chapter 2001. 
(p) [(o)] An individual [A person] receiving notice that the 
Commission intends to refuse to add to or intends to remove the in­
dividual [person] from the Registry of Approved Bingo Workers may 
request a hearing. Failure to submit a written request for a hearing 
within 30 calendar days of the date of the notice will result in the de­
nial of the application or removal of the registered worker from the 
registry. 
(q) [(p)] An individual [A person] who has been denied or re­
moved from the registry [through the hearing process] because of an 
offense listed under Texas Occupations Code, §2001.105(b), may only 
reapply to be listed ten years after the termination date of a sentence, 
parole, mandatory supervision, or community supervision served for 
the offense. Applications received earlier will not be processed. 
(r) A provisional employee must: 
(1) indicate the playing location(s) where the individual is 
provisionally employed on the Texas Application for Registry of Ap­
proved Bingo Workers form submitted to the Commission. 
(2) immediately stop working: 
(A) after 14 days if the individual is not listed on the 
registry and is a resident of this state. 
(B) after 45 days if the individual is not listed on the 
registry, not a resident of this state, and submitted a fingerprint card for 
a background investigation. If the fingerprint cards are returned by the 
law enforcement agency as unclassifiable, the Commission will notify 
the individual, and the individual may continue to be provisionally em­
ployed by submitting a written request and new fingerprint cards within 
14 days of the notification. 
(C) if found to be ineligible on the basis of the back­
ground investigation. 
(3) wear an identification card while on duty with the reg­
istry applicant’s name, "Provisional Employment" as the unique regis­
tration number, and the submission date of the registry application as 
the expiration date. 
(s) A licensed authorized organization who employs a pro­
visional employee must maintain a copy of the registry applicant’s 
completed Texas Application for Registry of Approved Bingo Work­
ers form submitted to the Commission until the individual is listed on 
the registry or the licensed authorized organization is notified that the 
individual is not eligible to be listed. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on November 19, 
2009. 
TRD-200905333 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 344-5012 
TITLE 19. EDUCATION 
PART 7. STATE BOARD FOR 
EDUCATOR CERTIFICATION 
CHAPTER 229. ACCOUNTABILITY SYSTEM 
FOR EDUCATOR PREPARATION 
The State Board for Educator Certification (SBEC) proposes the 
repeal of §§229.1 - 229.12 and new §§229.1 - 229.9, concerning 
the accountability system for educator preparation. The sections 
proposed for repeal address general provisions and purpose of 
the accountability system, definitions, the accreditation process, 
continuing approval of certification field, commendations for suc­
cess, oversight of entity rated "accredited-under review," and re­
porting requirements. The proposed new sections would provide 
general provisions, definitions, and required data submissions, 
specify requirements for the new accountability system for edu­
cator preparation programs, including the assignment of an ed­
ucator preparation program accreditation status, and allow the 
SBEC to intervene in cases of low-performance. The proposed 
sections would also provide for appeals of SBEC accreditation 
status determinations, sanctions, and orders relating to educator 
preparation program interventions. 
The proposed repeals and new sections are necessary as a 
result of Senate Bill (SB) 174, 81st Texas Legislature, 2009, 
which requires expanded accountability requirements for SBEC-
approved educator preparation programs. In addition, SB 174 
requires the Texas Education Agency (TEA) to develop a web-
site with consumer information to assist teacher candidates in 
selecting an educator preparation program and to assist school 
districts in hiring decisions. The proposed repeals and new sec­
tions also result from the SBEC’s rule review conducted in ac­
cordance with Texas Government Code, §2001.039. The TEA 
Division of Educator Standards held stakeholder meetings on 
July 23, 2009, August 11, 2009, and August 17, 2009, to ensure 
stakeholder input. 
The Texas Education Code (TEC), §21.045, states that the 
board shall propose rules establishing standards to govern the 
approval and continuing accountability of all educator prepara­
tion programs. 
Current 19 TAC §§229.1 - 229.12 establishes the process used 
for issuing annual accreditation ratings for all educator prepara­
tion programs, based on certification test scores of completers. 
Currently, the accountability system uses only certification test 
scores of educator preparation program completers to establish 
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the accountability ratings for SBEC-approved educator prepara­
tion programs. With the enactment of SB 174, there are more 
opportunities for the collection of data and other accountability 
indicators for the purpose of governing SBEC-approved educa­
tor preparation programs. 
Regarding procedural and reporting implications for the pro­
posed rule actions, the TEA staff have determined that in order 
to implement SB 174, all SBEC-approved educator preparation 
programs would follow all reporting procedures outlines in 
proposed new 19 TAC §§229.1 - 229.9. Educator preparation 
programs would report data according to the reporting dates 
stated in the proposed new sections. The proposed rule ac­
tions would require all SBEC-approved educator preparation 
programs to maintain locally all required data according to 
proposed new 19 TAC §§229.1 - 229.9. In addition, educator 
preparation programs would submit and maintain data in the 
state accountability system for educator preparation programs. 
Dr. Karen Loonam, deputy associate commissioner for educator 
certification and standards, has determined that for the first five-
year period the proposed repeals and new sections are in effect 
there will be fiscal implications for state or local government as 
a result of enforcing or administering the proposed rule actions. 
Currently, there are approximately 177 SBEC-approved edu­
cator preparation programs. The following fiscal implications 
are based on costs per entity for state government (public uni­
versities and education service centers with approved educator 
preparation programs), local government (school districts with 
approved educator preparation programs), persons (private 
universities and private companies with approved educator 
preparation programs), and small businesses and/or microbusi­
nesses (small-size educator preparation programs) for fiscal 
years (FYs) 2010-2014. 
There are anticipated fiscal implications for educator preparation 
programs as a result of enforcing proposed new 19 TAC §§229.1 
- 229.9. Educator preparation programs would be required to 
collect and submit data for determining an educator preparation 
program’s accreditation status. The required data collection for 
submission to the TEA may result in a need for each educator 
preparation program to hire additional personnel for data entry. 
The total estimated personnel cost per entity would be $50,000 
for 1.0 full-time equivalent (FTE) for each year of FY 2010-FY 
2014. 
SB 174 authorizes and requires that educator preparation pro­
grams pay fees for continuing approval/monitoring visits required 
in 19 TAC §228.10. The anticipated fiscal implications per entity 
would be at least $1,500 by FY 2014. 
For the TEA to implement new educator preparation program 
standards related to growth in academic performance  of stu­
dents taught in a teacher’s first three years of teaching, new 
data establishing a teacher-student link for assessment results 
would be collected. The TEA has received a federal grant to 
develop this link, which is scheduled to be in place in FY 2013. 
The TEA estimates the cost of software updates associated with 
the collection of data necessary to implement the standards at 
$650,000 in FY 2012 and $130,000 in each year for FY 2013 and 
FY 2014. Conducting the analysis to implement the standards 
would require 1.0 additional FTE at a cost of $98,844 in FY 2012 
and $90,844 in each year for FY 2013 and FY 2014, inclusive 
of salary, benefits, and other operating expenses. It is assumed 
that these costs would be offset by increased fee revenue au­
thorized by SB 174. 
The provisions of SB 174 related to sanctions for educator prepa­
ration programs that fail to meet the accountability standards 
would require 1.0 additional attorney FTE at the  TEA at  a  cost  
of $98,844 in FY 2010 and $90,844 in each year for FY 2011­
FY 2014, inclusive of salary, benefits, and other operating ex­
penses. It is assumed that this cost would be offset by increased  
fee revenue authorized by SB 174. 
Programming costs for updates to the TEA web site to provide 
the information regarding individual educator preparation pro­
grams required by SB 174 are estimated at $250,000 in FY 2010 
and $50,000 in each year for FY 2011-FY 2014 in maintenance 
costs. The TEA estimates 1.0 FTE would be necessary to com­
pile and analyze results of exit surveys for inclusion on the web 
site at a cost of $76,491 in FY 2010 and $68,491 in each year 
for FY 2011-FY 2014, inclusive of salary, benefits, and other 
expenses. The TEA estimates the cost of software updates 
associated with the collection of data necessary to implement 
new educator preparation standards at $650,000 in FY 2012 and 
$130,000 in each year for FY 2013 and FY 2014. The TEA es­
timates programming costs of $50,000 in FY 2010 and $10,000 
in each year for FY 2011-FY 2014 to provide for a web-based 
application for school principal surveys. It is assumed that these 
costs would be offset by increased fee revenue authorized by 
SB 174. 
Dr. Loonam has determined that for the first five-year period the 
proposed repeals and new sections are in effect the public ben­
efit anticipated as a result of the proposed repeals and new sec­
tions would be an accountability system that informs the public of 
the quality of educator preparation provided by each SBEC-ap­
proved educator preparation program. As stated earlier, there 
may be economic costs to persons or entities required to com­
ply with the proposed repeals and new sections. 
There may be an anticipated economic impact for small busi­
nesses and microbusinesses that serve as approved educator 
preparation entities with alternative certification programs. It is 
estimated that the proposed rule actions will affect between 1­
100 small businesses and 1-100 microbusinesses (businesses 
with 20 or fewer employees). The projected economic impact 
may be for compliance  costs such as an increase in personnel  
and continuing approval/monitoring visits. 
No regulatory flexibility analysis will be conducted under the 
Texas Government Code, §2006.002. The proposed new 
sections are explicitly required by state mandate. There is no 
flexibility in implementing these new statutory requirements; 
therefore, no regulatory flexibility analysis can be performed. 
Comments on the proposal may be submitted to Cristina De La 
Fuente-Valadez, Policy Coordination Division, Texas Education 
Agency, 1701 North Congress Avenue, Austin, Texas 78701, 
(512) 475-1497. Comments may also be submitted electroni­
cally to sbecrules@tea.state.tx.us or faxed to (512) 463-0028. 
All requests for a public hearing on the proposed repeals and 
new sections submitted under the Administrative Procedure Act 
must be received by the Department of Educator Quality and 
Standards, Texas Education Agency, 1701 North Congress Av­
enue, Austin, Texas 78701, Attention: Jerel Booker, associate 
commissioner for educator quality and standards, not more than 
14 calendar days after notice of the proposal has been published 
in the Texas Register. 
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(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
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State Board for Educator Certification or in the Texas Register office, 
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin, 
Texas.) 
The repeals are proposed under the TEC, §21.041(c), which re­
quires the SBEC to propose a rule adopting a fee for the issuance 
and maintenance of an educator certificate that, when combined 
with any fees imposed under subsection (d), is adequate to cover 
the cost of administration of the TEC, Chapter 21, Subchapter B; 
§21.041(d), which authorizes the SBEC to propose a rule adopt­
ing a fee for the approval or renewal of approval of an educator 
preparation program, or for the addition of a certificate or field 
of certification to the scope of a program’s approval; §21.045(a), 
which authorizes the SBEC to propose rules establishing stan­
dards to govern the approval and continuing accountability of all 
educator preparation programs based on the following informa­
tion that is disaggregated with respect to sex and ethnicity: re­
sults of the certification examinations prescribed under the TEC, 
§21.048(a); performance based on the appraisal system for be­
ginning teachers adopted by the SBEC; achievement, including 
improvement in achievement, of students taught by beginning 
teachers for the first three years following certification, to the ex­
tent practicable; and compliance with SBEC requirements re­
garding the frequency, duration, and quality of structural guid­
ance and ongoing support provided by field supervisors to begin­
ning teachers during their first year in the classroom; §21.045(b), 
which states that each educator preparation program shall sub­
mit specific performance data, information, and data elements as 
required by the SBEC for an annual performance report to en­
sure candidate access and equity; §21.045(c), which states that 
the SBEC shall propose rules establishing performance stan­
dards based on subsection (a) for the Accountability System for 
Educator Preparation for accrediting educator preparation pro­
grams; §21.0451, which states that the SBEC shall propose 
rules for the sanction of educator preparation programs that do 
not meet accountability standards and shall annually review the 
accreditation status of each educator preparation program. The 
costs of technical assistance required under subsection (a)(2)(A) 
or the costs associated with the appointment of a monitor under 
subsection (a)(2)(C) shall be paid by the sponsor of the educator 
preparation program; §21.0452, which states that to assist per­
sons interested in obtaining teaching certification in selecting an 
educator preparation program and assist school districts in mak­
ing staffing decisions, the SBEC shall make certain specified in­
formation regarding educator programs in this state available to 
the public through the SBEC’s Internet website. 
The proposed repeals implement the TEC, §§21.041(c) and (d), 
21.045, 21.0451, and 21.0452. 
§229.1. General Provisions and Purpose of Accountability System. 
§229.2. Definitions. 
§229.3. The Accreditation Process. 
§229.4. Continuing Approval of Certification Field. 
§229.5. Commendations for Success. 
§229.6. Oversight of Entity Rated Accredited-Under Review. 
§229.7. Reporting Requirements. 
§229.8. Definitions. 
§229.9. The Accreditation Process. 
§229.10. Commendations for Success. 
§229.11. Oversight of Entity Rated Accredited-Under Review. 
§229.12. Reporting Requirements. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Associate Commissioner, Educator Quality and Standards, Texas 
Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 475-1497 
CHAPTER 229. ACCOUNTABILITY SYSTEM 
FOR EDUCATOR PREPARATION PROGRAMS 
19 TAC §§229.1 - 229.9 
The new sections are proposed under the Texas Education Code 
(TEC), §21.041(c), which requires the State Board for Educator 
Certification (SBEC) to propose a rule adopting a fee for the is­
suance and maintenance of an educator certificate that, when 
combined with any fees imposed under subsection (d), is ade­
quate to cover the cost of administration of the TEC, Chapter 21, 
Subchapter B; §21.041(d), which authorizes the SBEC to pro­
pose  a rule adopting a  fee for  the  approval or renewal of approval 
of an educator preparation program, or for the addition of a certifi ­
cate or field of certification to the scope of a program’s approval; 
§21.045(a), which authorizes the SBEC to propose  rules estab­
lishing standards to govern the approval and continuing account­
ability of all educator preparation programs based on the follow­
ing information that is disaggregated with respect to sex and eth­
nicity: results of the certification examinations prescribed under 
the TEC, §21.048(a); performance based on the appraisal sys­
tem for beginning teachers adopted by the SBEC; achievement, 
including improvement in achievement, of students taught by be­
ginning teachers for the first three years following certification, to 
the extent practicable; and compliance with SBEC requirements 
regarding the frequency, duration, and quality of structural guid­
ance and ongoing support provided by field supervisors to begin­
ning teachers during their first year in the classroom; §21.045(b), 
which states that each educator preparation program shall sub­
mit specific performance data, information, and data elements as 
required by the SBEC for an annual performance report to en­
sure candidate access and equity; §21.045(c), which states that 
the SBEC shall propose rules establishing performance stan­
dards based on subsection (a) for the Accountability System for 
Educator Preparation for accrediting educator preparation pro­
grams; §21.0451, which states that the SBEC shall propose 
rules for the sanction of educator preparation programs that do 
not meet accountability standards and shall annually review the 
accreditation status of each educator preparation program. The 
costs of technical assistance required under subsection (a)(2)(A) 
or the costs associated with the appointment of a monitor under 
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subsection (a)(2)(C) shall be paid by the sponsor of the educator 
preparation program; §21.0452, which states that to assist per­
sons interested in obtaining teaching certification in selecting an 
educator preparation program and assist school districts in mak­
ing staffing decisions, the SBEC shall make certain specified in­
formation regarding educator programs in this state available to 
the public through the SBEC’s Internet website. 
The proposed new sections implement the TEC, §§21.041(c) 
and (d), 21.045, 21.0451, and 21.0452. 
§229.1. General Provisions and Purpose of Accountability System 
for Educator Preparation Programs. 
(a) The State Board for Educator Certification (SBEC) is re­
sponsible for establishing standards to govern the continuing account­
ability of all educator preparation programs (EPPs). The rules adopted 
by the SBEC in this chapter govern the accreditation of each EPP that 
prepares individuals for educator certification. No candidate shall be 
recommended for any Texas educator certification field except by an 
EPP that has been approved by the SBEC pursuant to Chapter 228 of 
this title (relating to Requirements for Educator Preparation Programs) 
and is accredited as required by this chapter. 
(b) The purpose of the accountability system for educator 
preparation is to assure that each EPP is held accountable for the 
readiness for certification of candidates completing the programs. 
(c) An accredited EPP may receive commendations for suc­
cess in areas identified by the SBEC. 
§229.2. Definitions. 
The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 
(1) Academic year--A period of 12 consecutive months, 
starting September 1 and ending August 31. 
(2) ACT®--The college entrance examination from 
ACT®. 
(3) Administrator--For purposes of the surveys and infor­
mation required by this chapter, an educator whose certification would 
entitle him or her to be assigned as a principal or assistant principal in 
Texas, whether or not he or she is currently working in such an assign­
ment. 
(4) Alternative certification program--An approved educa­
tor preparation program, delivered by entities described in §228.20(a) 
of this title (relating to Governance of Educator Preparation Programs), 
specifically designed as an alternative to a traditional undergraduate 
certification program, for individuals already holding at least a bac­
calaureate degree. 
(5) Beginning teacher--For purposes of this chapter, an ed­
ucator who is required by State Board for Educator Certification rules 
to receive field supervision during an internship, student teaching, or 
clinical teaching or a classroom teacher with less than three years ex­
perience. 
(6) Campus-based mentor--A certified educator assigned 
by the campus administrator who has completed mentor training; who 
guides, assists, and supports the beginning teacher; and who reports 
the beginning teacher’s progress to that teacher’s educator preparation 
program. 
(7) Candidate--An individual who has been admitted into 
an educator preparation program, including an individual who has been 
accepted on a contingency basis; also referred to as an enrollee or par­
ticipant. 
(8) Certification field--Professional development (elemen­
tary and secondary) and delivery system fields, academic or career and 
technical content fields, special education fields, specializations, or pro­
fessional fields in which an entity is approved to offer certification. 
(9) Clinical teaching--A 12-week full-day teaching 
practicum in an alternative certification program at a public school 
accredited by the Texas Education Agency or a Texas Education 
Agency-recognized private school that may lead to completion of a 
standard certificate. 
(10) Completer--According to the Higher Education Act, 
"A person who has met all the requirements of a state-approved edu­
cator preparation program." The term completer is no longer used to 
define the class of educator preparation program candidates subject to 
a determination of certification examination pass rate. 
(11) Cooperating teacher--The campus-based mentor 
teacher for the student teacher or clinical teacher. 
(12) Demographic group--Male and female, as to gender; 
the aggregate reporting categories established by the Higher Education 
Act, as to race and ethnicity. Each educator preparation program will 
assign a candidate to one gender demographic group and at least one 
Higher Education Act-established race or ethnicity group. 
(13) Educator preparation program provider--An entity ap­
proved by the State Board for Educator Certification to recommend 
candidates in one or more educator certification fields. 
(14) Educator preparation program data--Data elements 
reported to meet requirements under the Texas Education Code, 
§21.045(b). 
(15) Examination--An examination or other test required 
by statute or State Board for Educator Certification rule that governs 
an individual’s admission to an educator preparation program, certifi ­
cation as an educator, continuation as an educator, or advancement as 
an educator. 
(16) Field supervisor--A certified educator, preferably 
with advanced credentials, who is hired by the educator preparation 
program to observe candidates, monitor their performances, and 
provide constructive feedback to improve their effectiveness as an 
educator. A campus mentor or cooperating teacher, assigned as 
required by §228.35(e) of this title (relating to Preparation Program 
Coursework and/or Training), may not also serve as a field supervisor. 
(17) First year in the classroom--For purposes of the Texas 
Education Code, §21.045(a)(4), and its implementation in this chapter, 
the period during which field supervision of a beginning teacher is re­
quired. 
(18) GPA--Grade point average. 
(19) GRE®--Graduate Record Examinations®. 
(20) Higher Education Act--Federal legislation consisting 
of the Higher Education Act of 1965 (20 United States Code, §1070 et 
seq.) and its subsequent amendments, which requires reports of educa­
tor preparation program performance data. 
(21) Highly qualified teacher--A teacher who has a bac­
calaureate degree and full state certification and has demonstrated com­
petency in all subjects in which he or she teaches. A highly qualified 
teacher has not had any certification requirements waived on an emer­
gency certificate or permit. 
(22) Highly qualified teacher in an alternative certification 
program--A teacher who is participating in an alternative certification 
program may be considered to meet the certification requirements of 
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the definition of a highly qualified teacher (and not be counted on a 
waiver) if he or she is issued a probationary certificate whereby he or 
she is permitted to assume functions as a regular classroom teacher for a 
specified period of time not to exceed three years and he or she demon­
strates satisfactory progress toward full certification. The teacher’s al­
ternative certification program must provide high-quality professional 
development that is sustained, intensive, and classroom-focused in or­
der to have a positive and lasting impact on classroom instruction be­
fore and while teaching. The teacher must receive intensive supervi­
sion that consists of structured guidance and regular ongoing support, 
as required by §228.35 of this title (relating to Preparation Program 
Coursework and/or Training). 
(23) IHE--Institution of Higher Education. 
(24) Institutional report--Educator preparation program 
data reported to the United States Department of Education and the 
Texas Education Agency as required under the Higher Education Act. 
(25) Internship--A one-year supervised professional as­
signment at a public school accredited by the Texas Education Agency 
or a Texas Education Agency-recognized private school that may lead 
to completion of a standard certificate. 
(26) Pass rate--For each academic year, the percent of tests 
passed by candidates who have finished all educator preparation pro­
gram requirements for coursework; training; and internship, student 
teaching, clinical teaching, or practicum by the end of that academic 
year. For purposes of determining the pass rate, candidates shall not be 
excluded because the candidate has not been recommended for certifi ­
cation, has not passed a certification examination, or is not considered 
a "completer" for purposes of the Higher Education Act or other appli­
cable law. The pass rate is based solely on the examinations required 
to obtain certification in the field(s) for which the candidate serves his 
or her internship, student teaching, clinical teaching, or practicum. Ex­
aminations not required for certification in that field or fields, whether 
taken before or after admission to an educator preparation program, are 
not included. The rate reflects a candidate’s success only on the last 
attempt made on the examination by the end of the academic year in 
which the candidate finishes the coursework; training; and internship, 
student teaching, clinical teaching, or practicum program requirements, 
and does not reflect any attempts made after that year. The formula for 
calculation of pass rate is the number of successful (i.e., passing) last 
attempts made by candidates who have finished the specified educator 
preparation program requirements divided by the total number of last 
attempts made by those candidates. 
(27) Practicum--Practical work in a particular field; refers 
to student teaching, clinical teaching, internship, or practicum for a pro­
fessional certificate that is in the school setting. 
(28) SAT®--The college entrance examination from the 
College Board. 
(29) Scaled score--A conversion of a candidate’s raw score 
on an examination or a version of the examination to a common scale 
that allows for a numerical comparison between candidates. 
(30) Student teaching--A 12-week full-day teaching 
practicum in a program provided by an accredited university at a 
public school accredited by the Texas Education Agency or a Texas 
Education Agency-recognized private school that may lead to comple­
tion of a standard certificate. 
(31) Texas Education Agency staff--Staff of the Texas Ed­
ucation Agency assigned by the commissioner of education to perform 
the SBEC’s administrative functions and services. 
(32) Willfully or recklessly--With conscious disregard for 
the requirements of complete and accurate reporting imposed by this 
chapter. 
§229.3. Required Submissions of Information, Surveys, and Other 
Data. 
(a) Educator preparation programs (EPPs), educator prepara­
tion candidates, beginning teachers, field supervisors, school principals 
and administrators, campus mentors, and cooperating teachers shall 
provide to the Texas Education Agency (TEA) staff all data and in­
formation required by this chapter, as set forth in subsection (e) of this 
section and the Texas Education Code (TEC), §21.045 and §21.0452. 
(b) Any individual holding a Texas-issued educator certificate 
who willfully or recklessly fails to provide information required by this 
chapter and the TEC, §21.045 and §21.0452, as set forth in subsection 
(e) of this section, shall be subject to sanction of his or her certificate, 
including the placement of restrictions, inscribed or non-inscribed rep­
rimand, suspension, or revocation. 
(c) Any Texas public school that willfully or recklessly fails to 
provide information required by this chapter and the TEC, §21.045 and 
§21.0452, as set forth in subsection (e) of this section, shall be subject 
to sanctions upon its accreditation status. 
(d) Any open-enrollment charter school that willfully or reck­
lessly fails to provide information required by this chapter and the TEC, 
§21.045 and §21.0452, as set forth in subsection (e) of this section, may 
be considered to have committed a material violation of the school’s 
charter pursuant to the TEC, Chapter 12. 
(e) All required EPP data for an academic year shall be sub­
mitted to the TEA staff annually on September 15 following the end 
of that academic year. All surveys and information required to be sub­
mitted pursuant to this chapter by school administrators and principals 
shall be submitted by June 15 of any academic year in which the school 
administrator and principal have had experience with a candidate or 
beginning teacher who was a participant in an EPP. All surveys and 
information required to be submitted pursuant to this chapter by EPP 
candidates shall be submitted by August 1 of each academic year in 
which it is required. 
(f) The following apply to data submissions required by this 
chapter. 
(1) EPPs shall provide data for all candidates as specified 
in the figure provided in this paragraph. 
Figure: 19 TAC §229.3(f)(1) 
(2) Participants in an EPP shall complete a survey, in a form 
approved by the State Board for Educator Certification (SBEC), eval­
uating the preparation he or she received in the EPP. Completion and 
submission to the SBEC of the survey is a requirement for issuance of 
a standard certificate. 
(3) Principals or designated administrators in Texas public 
schools and open-enrollment charter schools shall complete individual 
teacher performance surveys, in a form to be approved by the SBEC, 
for each beginning teacher under the supervision of an EPP. 
(4) Principals or designated administrators in Texas public 
schools and open-enrollment charter schools shall complete surveys, 
in a form to be approved by the SBEC, evaluating the effectiveness of 
preparation for classroom success for each EPP with which the princi­
pals or designated administrators have had experience in the previous 
year. 
§229.4. Determination of Accreditation Status. 
(a) The accreditation status of an educator preparation pro­
gram (EPP) shall be determined at least annually, based on perfor­
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mance standards established in rule by the State Board for Educator 
Certification (SBEC), with regard to the following EPP accountabil­
ity performance indicators, disaggregated with respect to gender and 
ethnicity (according to the aggregate reporting categories for ethnicity 
established by the Higher Education Act), and other requirements of 
this chapter: 
(1) the pass rate performance standard of certification ex­
aminations of EPP candidates shall be: 
(A) 70% for the 2009-2010 academic year; 
(B) 75% for the 2010-2011 academic year; and 
(C) 80% for the 2011-2012 academic year; 
(2) the results of appraisals of beginning teachers by school 
administrators, based on an appraisal document and standards that must 
be independently developed by the Texas Education Agency (TEA) 
staff and approved by the SBEC; 
(3) to the extent practicable, as valid data becomes avail­
able and performance standards are developed, the improvement in stu­
dent achievement of students taught by beginning teachers for the first 
three years following certification; and 
(4) the results of data collections establishing EPP compli­
ance with SBEC requirements regarding the frequency, duration, and 
quality of field supervision of beginning teachers during their first year 
in the classroom. 
(A) The 2009-2010 academic year will be a pilot year 
for these data collections. 
(B) For the 2010-2011 academic year, the performance 
standard will be a 90% compliance rate with SBEC requirements as to 
the frequency, duration, and required documentation of field supervi­
sion for each EPP candidate. 
(C) For the 2011-2012 academic year, the performance 
standard will be a 95% compliance rate with SBEC requirements as to 
the frequency, duration, and required documentation of field supervi­
sion for each EPP candidate. 
(b) An EPP shall be assigned an Accredited status if the EPP 
has met the accountability performance standards described in subsec­
tion (a) of this section and has been approved by the SBEC to prepare, 
train, and recommend candidates for certification. 
(c) An EPP shall be assigned Accredited-Not Rated status 
upon initial approval to offer educator preparation, until the EPP can 
be assigned a status based on the performance standards described in 
subsection (a) of this section. An EPP is fully accredited and may 
recommend candidates for certification while it is in Accredited-Not 
Rated status. 
(d) Accredited-Warned status. An EPP shall be assigned Ac­
credited-Warned status if the EPP: 
(1) fails to meet the performance standards set by the SBEC 
for the overall performance of all its candidates on any of the four per­
formance indicators set forth in subsection (a) of this section in any one 
year; 
(2) fails to meet the standards in any two gender or ethnic­
ity demographic groups on any of the four performance indicators set 
forth in subsection (a) of this section in any one year; or 
(3) fails to meet the standards for a gender or ethnicity de­
mographic group on any of the four performance indicators set forth in 
subsection (a) of this section for two consecutive years, regardless of 
whether the deficiency is in the same demographic group or standard. 
(e) Accredited-Probation status. An EPP shall be assigned Ac­
credited-Probation status if the EPP: 
(1) fails to meet the performance standards set by the SBEC 
for the overall performance of all its candidates on any of the four per­
formance indicators set forth in subsection (a) of this section for two 
consecutive years; 
(2) fails to meet the standards in any three gender or eth­
nicity demographic groups on any of the four performance indicators 
set forth in subsection (a) of this section in any one year; or 
(3) fails to meet the standards for a gender or ethnicity de­
mographic group on any of the four performance indicators set forth in 
subsection (a) of this section for three consecutive years, regardless of 
whether the deficiency is in the same demographic group or standard. 
(f) Not Accredited-Revoked status. 
(1) An EPP shall be assigned Not Accredited-Revoked sta­
tus and its approval to recommend candidates for educator certification 
revoked if it is assigned Accredited-Probation status for three consec­
utive years. 
(2) An EPP may be assigned Not Accredited-Revoked sta­
tus if the EPP is assigned Accredited-Probation status for two consecu­
tive years, and the SBEC determines that revoking the EPP’s approval 
is reasonably necessary to achieve the purposes of the TEC, §21.045 
and §21.0451. 
(3) An assignment of Not Accredited-Revoked status and 
revocation of EPP approval to recommend candidates for educator cer­
tification is subject to the requirements of notice, record review, and 
appeal as described in this chapter. 
(4) A revocation of an EPP approval shall be effective for 
a period of two years, after which a program may reapply for approval 
as a new EPP pursuant to Chapter 228 of this title (relating to Require­
ments for Educator Preparation Programs). 
(5) Upon revocation of EPP approval, the EPP may not ad­
mit new candidates for educator certification, but may complete the 
training of candidates already admitted by the EPP and recommend 
them for certification. If necessary, TEA staff and other EPPs shall co­
operate to assist the previously admitted candidates of the revoked EPP 
to complete their training. 
(g) Small group exception. 
(1) If any EPP candidate group subject to the performance 
standards described in this chapter, including groups disaggregated by 
gender, ethnicity, and certification field, fails to meet the required aca­
demic year aggregate standard for any applicable class of performance 
indicators, and the group contains ten or fewer individuals, the failure 
to meet the performance standard shall not be counted for purposes of 
accreditation status determination for that academic year. 
(2) The next year’s performance indicators of a group not 
counted the previous year shall be combined with the group’s preced­
ing year performance indicators, and if the cumulated performance in­
dicators fail to meet the required aggregate standard for any applicable 
class of performance indicators, the group shall be counted as failing 
to meet performance standards for that academic year, as long as the 
cumulative number of individual performance indicators exceeds ten. 
(3) If the two-year cumulated performance indicators fail 
to meet performance standards but still do not exceed ten individual 
performance indicators, the group shall not be counted again that year. 
The two-year cumulated performance indicators shall then be com­
bined with the following year performance indicators of the group. The 
three-year cumulated performance indicators of the group must be mea-
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sured against the standards in that third year, regardless of how small 
the cumulated number of individual performance indicators may be. 
(4) The performance indicators of a group shall be mea­
sured against performance standards described in this chapter in any 
one year in which the number of individual performance indicators or 
cumulated number of individual performance indicators as provided 
herein exceeds ten. 
(5) After a year in which a group has been counted as fail­
ing to meet a performance standard, the individual performance indi­
cators of the group related to that standard shall be counted in each 
subsequent consecutive year thereafter in which the performance indi­
cators of the group fail to meet the standard, regardless of how small 
the number of individual performance indicators in the group may con­
tinue to be. 
(6) An EPP shall develop and file with TEA an action plan 
as required in subsection (h) of this section after one of its candidate 
groups fails to meet a performance standard regardless of whether the 
group contains less than ten performance indicators and is not counted 
for accreditation status purposes as failing to meet a performance stan­
dard. 
(h) An EPP that fails to meet a required performance standard 
shall develop an action plan addressing the deficiencies and describing 
the steps the program will take to improve the performance of its candi­
dates, especially regarding the performance standard that was not met. 
TEA staff may prescribe the information that must be included in the 
action plan. The action plan must be sent to TEA staff no later than 45 
calendar days following notification to the EPP of the failure to meet a 
performance standard. 
§229.5. Accreditation Sanctions and Procedures. 
(a) If an educator preparation program (EPP) has been as­
signed Accredited-Warned or Accredited-Probation status, or if the 
State Board for Educator Certification (SBEC) determines that addi­
tional action is a necessary condition for the continuing approval of 
an EPP to recommend candidates for educator certification, the SBEC 
may take any one or more of the following actions, which shall be 
reviewed by the SBEC at least annually: 
(1) require the EPP to obtain technical assistance approved 
by the Texas Education Agency (TEA) or SBEC; 
(2) require the EPP to obtain professional services ap­
proved by the TEA or SBEC; and/or 
(3) appoint a monitor to participate in the activities of the 
EPP and report the activities to the TEA or SBEC. 
(b) Notwithstanding the accreditation status of an EPP, if the 
performance of all candidates admitted to an individual certification 
field offered by an EPP fail to meet any of the standards in §229.4(a) 
of this title (relating to Determination of Accreditation Status) for three 
consecutive years, the approval to offer that certification field shall be 
revoked. Any candidates already admitted for preparation in that field 
may continue in the EPP and be recommended for certification after 
program completion, but no new candidates shall be admitted for prepa­
ration in that field unless and until the SBEC reinstates approval for the 
EPP to offer that certification field. 
(c) Performance indicators by gender and ethnic groups shall 
not be counted for purposes of subsection (b) of this section, relating 
to performance standards for individual certification fields. If the num­
ber of counted performance indicators for a certification field is ten or 
fewer, and the performance indicators fail to meet any of the standards 
in §229.4(a) of this title, those performance indicators shall not count 
that year, but shall be cumulated and counted in the same manner as 
provided in §229.4(c) and (d) of this title. 
(d) An EPP shall be notified in writing regarding any action 
taken pursuant to this section, or the assignment of an accreditation 
status of Accredited-Warned, Accredited-Probation, or Not Accred­
ited-Revoked. The notice shall state the basis on which the action is 
taken or the assignment of the accreditation status is made. 
(e) All costs associated with providing or requiring technical 
assistance, professional services, or the appointment of a monitor pur­
suant to this section shall be paid by the EPP to which the services are 
provided or required, or its sponsor. 
§229.6. Continuing Approval. 
(a) The continuing approval of an educator preparation pro­
gram (EPP) to recommend candidates for educator certification, which 
shall be reviewed pursuant to §228.10(c) of this title (relating to Ap­
proval Process), will be based upon the EPP’s accreditation status and 
compliance with the State Board for Educator Certification (SBEC) 
rules regarding program admissions, operations, coursework, training, 
recommendation for certification, and the integrity of required data sub­
missions. 
(b) After a continuing approval review pursuant to §228.10(c) 
of this title, if the Texas Education Agency (TEA) staff finds that an 
EPP has willfully or recklessly failed to comply with SBEC rules re­
lating to the qualifications of candidates recommended for certification 
or to the integrity of reported program data, the TEA staff may issue 
a proposal for SBEC action relating to the EPP’s approval to recom­
mend candidates for educator certification. The proposal for SBEC 
action may include, but is not limited to, public reprimand, revocation 
of program approval, or the imposition of conditions upon continuing 
program approval. 
(c) TEA staff shall provide notice of the proposal for SBEC 
action relating to the EPP’s continuing approval to recommend candi­
dates for educator certification in the manner provided by §229.7 of 
this title (relating to Record Review of Certain Decisions), and an EPP 
shall be entitled to a record review of the proposal, under the conditions 
and procedures set out in §229.7 of this title, prior to the submission of 
the proposal for action to the SBEC. 
(d) Following the record review, a proposal for decision will 
be issued by the TEA representative and submitted to the SBEC for 
entry of a final order. The final order may include changes or addi­
tions to the proposed order and such modifications are not subject to 
another record review procedure. This order may be appealed only if 
the final order issued by the SBEC orders revocation of approval of an 
EPP to recommend candidates for educator certification, as provided 
by §229.8 of this title (relating to Accreditation Revocation Appeals). 
§229.7. Record Review of Certain Decisions. 
(a) Applicability. This section applies only to a notice required 
under §229.5(d) of this title (relating to Accreditation Sanctions and 
Procedures) or under §229.6(c) of this title (relating to Continuing Ap­
proval) proposing to: 
(1) require an educator preparation program (EPP) or 
a particular field of certification offered by an EPP to obtain tech­
nical assistance as provided by the Texas Education Code (TEC), 
§21.0451(a)(2)(A); 
(2) require an EPP or a particular field of certification of­
fered by an EPP to obtain professional services as provided by the TEC, 
§21.0451(a)(2)(B); 
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(3) appoint a monitor for an EPP or a particular 
field of certification offered by an EPP as provided by the TEC, 
§21.0451(a)(2)(C); 
(4) assign an accreditation status of Accredited-Warned, 
Accredited-Probation, or Not Accredited-Revoked, as specified in 
§229.4 of this title (relating to Determination of Accreditation Status); 
(5) issue a public reprimand or impose conditions on the 
continuing approval of an EPP to recommend candidates for certifica­
tion pursuant to §229.5(d) of this title; 
(6) revoke the approval of an EPP to recommend candi­
dates for certification in a particular field of certification; or 
(7) revoke the approval of an EPP to recommend candi­
dates for certification. 
(b) Notice. Notice of a proposed order or change in accred­
itation status, subject to this section, shall be made as provided by 
§229.5(d) and §229.6(c) of this title, and this section. 
(1) The notice shall attach or make reference to all infor­
mation on which the proposed order is based. 
(A) Information maintained on the Texas Education 
Agency (TEA) and State Board for Educator Certification (SBEC) 
websites may be referenced by providing a general citation to the 
information. 
(B) The TEA and SBEC reports previously sent to the 
EPP may be referenced by providing the title and date of the report. 
(C) On request, the TEA shall provide copies of, or rea­
sonable access to, information referenced in the notice. 
(2) The notice shall state the procedures for requesting a 
record review of the proposed order or change in accreditation status 
under this section, including the name and department of the TEA rep­
resentative to whom a request for record review may be addressed. 
(3) The notice shall set a deadline for requesting a record 
review, which shall not be less than ten calendar days from the date of 
receipt of the notice. The notice may be delivered by mail, personal 
delivery, facsimile, or email. 
(c) Request. The chief operating officer of the EPP may re­
quest, in writing, a record review under this section. 
(1) The request must be properly addressed to the TEA rep­
resentative identified in the notice under subsection (b)(2) of this sec­
tion and must be received by the TEA representative on or before the 
deadline specified in subsection (b)(3) of this section. 
(2) A timely and sufficient request for record review is a 
prerequisite for any appeal of the proposed order under §229.8 of this 
title (relating to Accreditation Revocation Appeals). 
(d) Preliminary matters. 
(1) In response to a request under subsection (c) of this sec­
tion, the TEA representative shall provide written notice to the EPP of 
the date, time, and place for the record review. 
(A) In the written notice, the TEA representative may: 
(i) set time limits for presentations on the record re­
view; 
(ii) set deadlines for exchanging documents prior to 
the record review; 
(iii) set deadlines for identifying participants who 
may present information or ask questions during the record review; and 
(iv) provide any other instructions on the conduct of 
the record review. 
(B) The TEA representative may consider reasonable 
requests to reschedule the record review and associated deadlines, but 
shall give primary importance to the need for a timely resolution of the 
matter under record review. 
(C) The record review shall be completed on or before 
the expiration of 30 calendar days following receipt of the request under 
subsection (c) of this section. 
(D) Timely completion of the record review under sub­
section (c) of this section is a prerequisite for an appeal of the proposed 
order under §229.8 of this title. 
(2) The EPP shall submit any written information to the 
TEA representative in advance of the record review. To be considered 
part of the record, such information must also be presented during the 
record review. 
(3) In its request for record review, or within a reasonable 
time thereafter, the EPP may request that specific TEA staff attend the 
record review to assist the TEA representative in reviewing the infor­
mation presented. 
(A) Such request shall be limited to TEA staff directly 
involved in the development of the information identified in the notice 
under subsection (b) of this section. 
(B) If reasonable and practicable, the TEA representa­
tive shall schedule the record review so as to allow the requested TEA 
staff to attend. 
(4) At all times prior to the record review, the EPP is en­
couraged to contact the office of the TEA representative to discuss the 
process and to facilitate preliminary matters. However, such commu­
nications will not be recorded and will not be considered part of the 
record. 
(5) The EPP identification number of the affected entity 
must be included in all written correspondence on the record review, as 
well as the date the notice was issued under subsection (b) of this sec­
tion. Correspondence relating to the record review may be made part 
of the record. 
(6) All deadlines under this section shall be calculated from 
the date of actual receipt. No mailbox rule applies. 
(e) Record review. 
(1) The TEA representative shall meet with the chief oper­
ating officer and/or representatives of the EPP at the TEA headquarters 
in Austin, Texas, to receive oral and written information. 
(2) The proceedings shall be recorded by audiotape or sim­
ilar means. The audiotape and all written information presented during 
the record review shall comprise the official record of the proceedings. 
(3) The EPP may have legal counsel present during the pro­
ceedings. 
(4) The EPP may present information verbally and in writ­
ing and may rebut information presented by the TEA staff. 
(5) The rules of evidence do not apply. Presentations need 
not follow question-and-answer format. 
(6) The EPP may ask questions of the TEA staff. The TEA 
representative may designate a specific portion of the meeting for this 
purpose. 
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(7) The TEA representative may ask questions of any par­
ticipant directly or through the TEA staff. 
(8) The TEA representative shall strictly confine presenta­
tions and questions to the matters set forth in the notice and shall ex­
clude information that is irrelevant, immaterial, or unduly repetitious. 
(9) On request, the TEA representative shall include in the 
record a brief written proffer describing any information excluded un­
der paragraph (8) of this subsection. In lieu of a written proffer, an oral 
statement may be recorded on a separate audiotape. If the excluded 
information is in writing, the document shall be identified as excluded 
and preserved with the record. 
(10) The TEA representative may take official notice of 
generally recognized information within the TEA staff’s area of spe­
cialized knowledge. 
(A) Each party shall be notified, either before or during 
the record review, of the material officially noticed, including TEA staff 
memoranda or information. 
(B) Any participant may present information to rebut 
information that is officially noticed. 
(11) The special skills and knowledge of the TEA repre­
sentative and staff shall be used in evaluating all information presented 
during the record review. 
(12) At the request of the EPP, a record review may be con­
ducted by telephone or similar means. 
(13) A participant may present information via telephone 
or similar means during any record review. 
(f) Final order. Following the record review, a proposal for 
decision will be issued by the TEA representative and submitted to the 
SBEC for entry of a final order. The final order may include changes or 
additions to the proposed order and such modifications are not subject 
to another record review procedure. This order may be appealed only 
as provided by §229.8 of this title. 
(g) No request. If no record review is requested by the dead­
line specified in subsection (b)(3) of this section, a final order may be 
issued without record review. An order issued without record review 
may not be appealed under §229.8 of this title, or otherwise. 
(1) The approval of an EPP to provide educator preparation 
is automatically: 
(A) revoked, void, and of no further force or effect on 
the effective date of a final decision by the SBEC ordering the EPP 
closed under this subsection; and 
(B) modified to remove authorization for an individual 
certification field on the effective date of a final decision by the SBEC 
ordering the EPP closed under this subsection. 
(2) If sanctions other than revocation of approval and EPP 
closure are imposed on an EPP under the procedures provided by this 
subsection, an EPP is not entitled to any additional hearing or appeal. 
(h) Other law. Texas Government Code, Chapter 2001, and 
the TEC, §7.057, do not apply to a record review under this section. 
§229.8. Accreditation Revocation Appeals. 
(a) Applicability. This section applies only to a final order is­
sued under §229.5 of this title (relating to Accreditation Sanctions and 
Procedures) or §229.6 of this title (relating to Continuing Approval) 
that orders revocation of approval and closure of an educator prepa­
ration program (EPP) and does not apply to a final decision or order 
assigning Accredited-Warned or Accredited-Probation status or order­
ing any other sanction, including, without limitation, withdrawing ap­
proval to offer a specific certification field, public reprimand, imposing 
conditions upon continuing approval, requiring technical assistance, re­
quiring professional services, or appointing a monitor. 
(b) Applicability of other law. An appeal under this section 
shall be governed by the contested case procedures provided by Chap­
ter 157, Subchapter EE, of this title (relating to Review by State Of­
fice of Administrative Hearings: Certain Accreditation Sanctions) and 
Texas Government Code, Chapter 2001. To the extent that a provision 
of this section conflicts with a rule or practice of the State Office of 
Administrative Hearings (SOAH), this section shall prevail. 
(c) Petition for review. An EPP subject to a decision (final or­
der), made applicable to this section by subsection (a) of this section, 
may file with the State Board for Educator Certification (SBEC) a peti­
tion for review of that decision not later than 30 calendar days after the 
date the decision to be reviewed is received by the EPP. The decision 
may be delivered by mail, personal delivery, facsimile, or email. 
(1) The petition for review shall include a copy of the chal­
lenged decision and any attachments or exhibits and incorporated doc­
uments. 
(2) The petition for review shall concisely state, in num­
bered paragraphs: 
(A) if alleging the decision was made in violation of a 
statutory provision, the statutory provision violated and the specific 
facts supporting a conclusion that the statute was violated by the de­
cision; 
(B) if alleging the decision was made in excess of the 
SBEC’s statutory authority, the SBEC’s statutory authority and the spe­
cific facts supporting a conclusion that the decision was made in excess 
of this authority; 
(C) if alleging the decision was made through unlaw­
ful procedure, the lawful procedure and the specific facts supporting a 
conclusion that the decision was made through unlawful procedure; 
(D) if alleging the decision was affected by other error 
of law, the law violated and the specific facts supporting a conclusion 
that the decision violated that law; 
(E) if alleging the decision was not reasonably sup­
ported by substantial evidence considering the reliable and probative 
evidence in the record as a whole, each finding, inference, conclusion, 
or decision that was unsupported by substantial evidence in the record; 
(F) if alleging the decision was arbitrary or capricious 
or characterized by abuse of discretion or clearly unwarranted exercise 
of discretion, each finding, inference, conclusion, or decision affected 
and the specific facts supporting a conclusion that each was so affected; 
and 
(G) for each violation, error, or defect alleged under 
subparagraphs (A) - (F) of this paragraph, the substantial rights of the 
EPP that were prejudiced by such violation, error, or defect. 
(3) A petition for review shall further contain: 
(A) a concise statement of the relief sought by the EPP 
(petitioner); and 
(B) the name, mailing address, telephone number, and 
facsimile number of the petitioner’s representative. 
(4) A request for relief in a review under this section may 
not be made orally or as part of the record at a record review, prehearing 
conference, or hearing. 
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(5) Failure to comply with the requirements of this subsec­
tion shall result in dismissal of the petition for review. A petition for 
review may not be amended or supplemented after the deadline for fil­
ing a petition for review. 
(6) The SBEC shall transmit the petition for review to the 
SOAH with a request that it be docketed. 
(7) If the SBEC chooses to file an answer, the answer must 
be filed by the date the record is filed under subsection (l) of this section. 
(d) Standard of review. A challenge under this section shall 
be governed by the substantial evidence rule as provided by the Texas 
Government Code, §2001.174 and §2001.175, and judicial case prece­
dents construing those provisions. 
(e) Matters within SBEC’s discretion. The SOAH may not 
substitute the SOAH judgment for the judgment of the SBEC on ques­
tions committed to the SBEC’s discretion. Questions committed to the 
SBEC’s discretion include, but are not limited to, the following: 
(1) any questions arising under a statute, rule, or other legal 
standard that requires or permits the SBEC to make a decision within 
general legal guidelines that do not mandate a specific result under the 
circumstances; and 
(2) the execution of any act authorized or required to be 
taken by the SBEC. 
(f) Weight of evidence. The SOAH may not substitute the 
SOAH judgment for the judgment of the SBEC on the weight to be 
assigned the evidence before the SBEC. 
(g) SOAH decisions. The SOAH may affirm the SBEC de­
cision in whole or in part. The SOAH shall reverse and remand the 
decision for further proceedings if substantial rights of the EPP have 
been prejudiced because the administrative findings, inferences, con­
clusions, or decisions of the SBEC are: 
(1) in violation of a statutory provision; 
(2) in excess of the SBEC’s authority; 
(3) made through unlawful procedure; 
(4) affected by other error of law; 
(5) not reasonably supported by substantial evidence con­
sidering the reliable and probative evidence in the record as a whole; 
or 
(6) arbitrary or capricious or characterized by abuse of dis­
cretion or clearly unwarranted exercise of discretion. 
(h) Remand. An order of remand may not direct or control the 
SBEC’s exercise of discretion on a matter committed to the SBEC’s 
discretion by the Texas Education Code (TEC), Chapter 21, Subchapter 
B, and the SBEC shall continue to exercise that discretion after remand. 
On remand, the SBEC shall apply the facts and law as determined by 
the SOAH to reach a new decision in light of all the circumstances of 
the case. 
(i) Scope of review. The administrative law judge (ALJ) is 
confined to the SBEC record, except that the ALJ may receive evidence 
of procedural irregularities alleged to have occurred before the SBEC 
that are not reflected in the record. 
(j) Additional evidence. A party may apply to the ALJ to 
present additional evidence of procedural irregularities alleged to have 
occurred before the SBEC that are not reflected in the record. If the ad­
ditional evidence is material to the outcome of the review, and if there 
were good reasons for the failure to present it in the proceeding before 
the SBEC, the ALJ may order that the additional evidence be taken be­
fore the SBEC or its TEA representative on conditions determined by 
the ALJ. The SBEC shall file the additional evidence and any changes, 
new findings, or decisions with the ALJ. The ALJ may not take testi­
mony, question witnesses, administer oaths, rule on questions of evi­
dence, or compel discovery or disclosure of evidence in any form. 
(k) Components of SBEC record. The SBEC record of pro­
ceedings shall include the following components, as specified under 
§229.7 of this title (relating to Record Review of Certain Decisions): 
(1) the notice of proposed order, including all information 
referenced in the notice; 
(2) the request for record review, including any request for 
the attendance of specific TEA staff under §229.7(d)(3) of this title; 
(3) any written correspondence made a part of the record 
by the TEA representative under §229.7(d)(5) of this title; 
(4) any audiotapes or similar recordings made a part of the 
record by the TEA representative under §229.7(d) of this title; 
(5) all audiotapes or similar recordings of the record review 
and any recorded telephone conferences, proffers of excluded informa­
tion, or other recorded proceedings before the TEA representative un­
der §229.7 of this title; 
(6) all written information presented to the TEA represen­
tative during the record review; 
(7) a description of all matters officially noticed; and 
(8) the final order issued under §229.7(f) of this title. 
(l) Proceedings regarding SBEC record. The SBEC shall file 
the original or a certified copy of the entire record of the proceeding 
under review not later than 20 calendar days after the date the petition 
for review is filed, unless additional time is allowed by the ALJ. The 
record may be shortened by stipulation of all parties to the review pro­
ceedings. The ALJ may assess costs against a party who unreasonably 
refuses to stipulate to limit the record, unless that party is required to 
pay all costs of record preparation. The petitioner shall offer, and the 
ALJ shall admit, the TEA record into evidence as an exhibit. The ALJ 
may require or permit later corrections or additions to the record. 
(m) Enforcement of decision pending review. The pendency 
of a review under this section does not stay or otherwise affect the 
enforcement of the SBEC decision challenged under this chapter. 
(n) Expedited review. The SOAH shall expedite its review of 
a challenge under this section. The ALJ shall issue a pre-hearing order 
initially setting a date for closure of the record that is not later than 30 
calendar days after the date the petition for review is filed. The ALJ 
may grant a continuance of the record closure date only for good cause 
shown. The ALJ may not order a settlement conference, mediation, or 
other form of alternative dispute resolution. The ALJ shall issue a final 
order not later than 30 calendar days after the date on which the record 
is finally closed. 
(o) Final decision. The decision of the ALJ is final and may 
not be appealed. The decision of the ALJ: 
(1) must rule on any mandatory sanction required by the 
TEC, §21.0451; 
(2) may not order a sanction or relief that the SBEC is not 
authorized to order under applicable law; and 
(3) may not change an accreditation status. 
§229.9. Fees for Educator Preparation Program Approval and Ac­
countability. 
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♦ ♦ ♦ 
An educator preparation program requesting approval and continuation 
of accreditation status shall pay the applicable fee from the following 
list. 
(1) New educator preparation program application (nonre­
fundable; includes pre-approval visit)--$1,000. 
(2) New educator preparation program approval (includes 
post-approval visit)--$1,000. 
(3) Ten-year reapplication for an educator preparation pro­
gram approved after August 31, 2008 (includes approval visit)--$2,000. 
(4) Five-year continuing approval visit pursuant to 
§228.10(c) of this title (relating to Approval Process)--$1,500. 
(5) Monitoring or technical assistance visit--$1,500. 
(6) Addition of new certification field or addition of clinical 
teaching--500. 
(7) Addition of each new class of certificate--$1,000. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Associate Commissioner, Educator Quality and Standards, Texas 
Education Agency 
State Board for Educator Certification 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 475-1497 
TITLE 22. EXAMINING BOARDS 
PART 11. TEXAS BOARD OF NURSING 
CHAPTER 213. PRACTICE AND PROCEDURE 
22 TAC §213.33 
INTRODUCTION. The Texas Board of Nursing (Board) pro­
poses amendments to §213.33, concerning Factors Considered 
for Imposition of Penalties/Sanctions and/or Fines. The amend­
ments are proposed under the Occupations Code §§301.452, 
301.4521, 301.453, 301.4531, 301.454(d), 301.455(a) and (b), 
301.4551, 301.461, 301.462, 301.467, 301.468(a), 301.501, 
301.502, and 301.151 and are necessary to: (i) implement 
House Bill (HB) 3961, enacted by the 81st Legislature, Regular 
Session, effective June 19, 2009, which adds new §301.4521 
to the Occupations Code Chapter 301; and (ii) adopt the 
Disciplinary Matrix (Matrix), which is used in the resolution of 
eligibility and disciplinary matters before the Board, in rule. 
The Board proposed amendments to §213.33 in the Septem­
ber 11, 2009, issue of the Texas Register (34 TexReg 6255).  
Based upon comments received, the Board determined that it 
would reconsider the amendments to §213.33 in a separate rule-
making action in lieu of adopting the amendments as proposed. 
The Board withdrew the proposed amendments to §213.33 in 
the November 6, 2009, issue of the Texas Register (34 TexReg 
7812). 
The Board is re-proposing amendments to §213.33 in this pro­
posal to address physical and psychological evaluations under 
the Occupations Code §301.4521, to adopt the Matrix in rule,  
and to re-designate the subsections of §213.33 for consistency 
and cohesiveness within the section. 
The Occupations Code §301.4521 
HB 3961 adds new §301.4521 to Chapter 301, which authorizes 
the Board to: (i) require an individual to submit to a physical 
or psychological evaluation if the Board has probable cause to 
believe that the individual is unable to practice nursing safely 
due to physical impairment, mental impairment, chemical depen­
dency, or abuse of drugs or alcohol; and (ii) request an individual 
to submit to a physical or psychological evaluation if the Board 
believes that the individual is unable to practice nursing  safely  
for a reason other than physical impairment, mental impairment, 
chemical dependency, or abuse of drugs or alcohol. If the Board 
requires an individual to submit to an evaluation due to physical 
impairment, mental impairment, chemical dependency, or abuse 
of drugs or alcohol, new §301.4521 requires the Board to sub­
mit its request in writing. Further, new §301.4521 requires the 
Board to describe its reasons for requiring the evaluation and to 
inform an individual that refusal to submit to the evaluation will 
result in an administrative hearing at the State Office of Admin­
istrative Hearings (SOAH) to determine whether probable cause 
for the evaluation exists. Further, at the conclusion of the hear­
ing, the Administrative Law Judge (ALJ) will enter an order either 
requiring the individual to submit to the evaluation or rescinding 
the Board’s demand for the evaluation. If an individual refuses 
to submit to the evaluation after the ALJ enters an order requir­
ing the evaluation, new §301.4521 authorizes the Board to: (i) 
refuse to issue or renew the individual’s license; (ii) suspend the 
individual’s license; or (iii) issue an order limiting the individual’s 
license. If the Board requests an individual to submit to an eval­
uation for a reason other than physical impairment, mental im­
pairment, chemical dependency, or abuse of drugs or alcohol, 
new §301.4521 also requires the Board to submit its request in 
writing. Under new §301.4521, the Board is required to state its 
reasons for the evaluation; specify the type of evaluation it is re­
questing; explain how it may use the evaluation; inform the indi­
vidual that he or she may refuse to submit to the evaluation; and 
explain the procedures for submitting an evaluation in a hearing 
regarding the issuance or renewal of the individual’s license. If 
an individual refuses to consent to the requested evaluation, new 
§301.4521 prohibits the individual from introducing an evaluation 
into evidence at a hearing conducted by SOAH, unless the indi­
vidual meets certain, specified requirements. New §301.4521 
also requires the Board to (i) establish, by rule, the qualifica­
tions for a licensed practitioner to conduct an evaluation under 
§301.4521 and (ii) adopt guidelines for requiring or requesting 
an individual to submit to an evaluation under §301.4521. 
The proposed amendments to §213.33(k) and (l) implement the 
requirements of HB 3961 by: (i) identifying the circumstances 
in which an evaluation may be required or requested by the 
Board under new §301.4521; (ii) specifying the credentials that 
an evaluator must possess in order to conduct an evaluation 
under new §301.4521; and (iii) prescribing the required com­
ponents of an evaluation under new §301.4521. Although the 
proposed amendments implement the requirements of HB 3961, 
they do not substantially alter the Board’s existing policies, pro­
cedures, and requirements regarding evaluations. Rather, the 
proposed amendments codify the Board’s existing policies, pro­
cedures, and requirements regarding evaluations. Historically, 
the Board has requested physical and psychological evaluations 
34 TexReg 8628 December 4, 2009 Texas Register 
in order to evaluate an individual’s fitness to practice. Further, 
the Board has considered the conclusions and recommenda­
tions of evaluators when determining the appropriate remedy in 
disciplinary cases. The Board has typically recognized and ap­
proved evaluators based upon their education, experience, and 
expertise in conducting evaluations. Further, the Board has typi­
cally required each evaluator to utilize objective criteria during 
an evaluation to address the Board’s particular areas of con­
cern and to test an individual’s psychological stability and ve­
racity. The Board has requested physical, psychological, and 
forensic evaluations from individuals since 1998 and has con­
sistently utilized evaluations in disciplinary cases since that time. 
Although the Board’s policies, procedures, and requirements re­
garding evaluations have been refined over time, the essential 
substance of such policies, procedures, and requirements has 
not changed. These policies, procedures, and requirements are 
now being formally incorporated into the proposed amendments 
to §213.33, pursuant to the requirements of HB 3961. 
The proposed amendments to §213.33(k) are necessary to 
prescribe the requirements that will apply to an evaluation 
required by the Board under new §301.4521(b). Proposed 
amended §213.33(k) specifies that the Board may require an 
individual to submit to an evaluation if the Board has probable 
cause to believe that an individual is unable to practice nursing 
with reasonable skill and safety because of physical impairment, 
mental impairment, chemical dependency, or abuse of drugs 
or alcohol. Further, proposed amended §213.33(k) specifies 
(i) the credentials that a provider must possess in order to 
perform an evaluation under new §301.4521(b) and (ii) the 
requirements the evaluation must meet. Pursuant to proposed 
amended §213.33(k), a provider must be a Board-approved 
addictionologist, addictionist, medical doctor, neurologist, doctor 
of osteopathy, psychologist, or psychiatrist in order to conduct 
an evaluation required by the Board under new §301.4521(b). 
The proposed amendments further require the provider to pos­
sess credentials that are appropriate for the specific evaluation 
required by the Board. Additionally, the evaluator must be 
familiar with the duties appropriate to the nursing profession 
and the evaluation must be conducted pursuant to profession­
ally recognized standards and methods. Proposed amended 
§213.33(k) also requires the evaluator to utilize objective tests 
and instruments during the evaluation that are designed to 
test an individual’s psychological stability, fitness to practice, 
professional character, and veracity. If applicable, proposed 
amended §213.33(k) requires the evaluator to review an individ­
ual’s prognosis and medication regime. In all cases, proposed 
amended §213.33(k) clarifies that the Board reserves the right to 
request a forensic component for any evaluation. In such cases, 
the evaluator must possess appropriate forensic credentials, 
experience, and expertise, as determined by the Board. 
The proposed amendments to §213.33(l) are necessary to pre­
scribe the requirements that will apply to an evaluation requested 
by the Board under new §301.4521(f). New §301.4521(f) au­
thorizes the Board to request an evaluation for a reason other 
than physical impairment, mental impairment, chemical depen­
dency, or abuse of drugs or alcohol. Accordingly, the proposed 
amendments to §213.33(l) clarify that the Board may request an 
evaluation in circumstances where an individuals’s prior criminal 
history, unprofessional conduct, or good professional character 
are at issue. The proposed amendments to §213.33(l) also pre­
scribe the credentials that an evaluator must possess in order 
to conduct an evaluation under new §301.4521(f) and the crite­
ria that the evaluation must meet. Under the proposed amend­
ments, a provider must be a Board- approved forensic psychol­
ogist or forensic psychiatrist who is familiar with the duties ap­
propriate to the nursing profession. Further, the provider must 
utilize objective tests and instruments that are designed to test 
an individual’s psychological stability, fitness to practice, profes­
sional character, and veracity. Under the proposed amendments 
to §213.33(l), an evaluator must: (i) consider an individual’s be­
havior or prior criminal history; and (ii) provide an opinion as to 
whether the individual is likely to engage in the behavior or crim­
inal activity again and whether the individual poses any danger 
to the public. 
The proposed amendments to §213.33(k) and (l) are necessary 
for several reasons. The Board is charged with protecting the 
health, safety, and welfare of the public from the unsafe, in­
competent, unethical, or illegal conduct of licensees and indi­
viduals subject to Chapter 301. An individual’s impairment cre­
ates a threat to the public’s safety and welfare, regardless of 
whether the impairment is caused by a physical or mental con­
dition, chemical dependency, or drug or alcohol abuse. In situa­
tions involving the impairment of an individual, the Board has de­
termined that it has a responsibility to remove the individual from 
all nursing duties involving direct patient care until the individual 
is deemed safe to return to those duties. Further, individuals who 
have a substantial criminal history or who exhibit unprofessional 
conduct, such as misappropriation of property or falsification of 
documents, may also pose a serious risk to the public’s safety. In 
these cases, the Board is particularly concerned that such con­
duct may be repeated in connection with the individual’s prac­
tice of nursing, thereby placing vulnerable members of the public 
in danger and affecting the individual’s ability to safely care for 
patients. The Board has determined that physical and psycho­
logical evaluations are useful tools in determining whether an 
individual is safe to practice nursing and has relied upon eval­
uations in the past for such purposes. However, an evaluation 
must be based upon reliable, verifiable, and objective informa­
tion  in  order to be useful  to the  Board in making such determina­
tions. As such, the proposed amendments to §213.33(k) and (l) 
are intended to ensure that an evaluation under new §301.4521 
is conducted by an appropriately trained provider who special­
izes in the specific area relevant to the required or requested 
evaluation. Further, the proposed amendments to §213.33(k) 
and (l) require an evaluator to be familiar with the duties appro­
priate to the nursing profession. This proposed requirement is 
especially significant. In order for an evaluation to be useful to 
the Board, an evaluator must be able to form an opinion as to 
whether an individual can practice nursing safely. In order to 
reach such an opinion, an evaluator must be familiar with the 
duties that are relevant to the nursing profession. Patients un­
der the care of a nurse are vulnerable by virtue of illness or injury 
and are dependent upon the nature of the nurse-patient relation­
ship. Further, the nurse- patient relationship exists in settings 
other than a hospital, such as in home health, hospice care, or 
nursing home care. An evaluator must be familiar with the types 
of settings in which a nurse may work, the kinds of tasks that a 
nurse must be able to perform, and the skills and judgment that 
a nurse must utilize as part of his or her daily routine. Further, 
an evaluator must understand the complexities associated with 
providing direct patient care in any setting in order to be able to 
adequately assess an individual’s ability to meet those respon­
sibilities. The proposed amendments to §213.33(k) and (l) also 
require an evaluation to be conducted  pursuant to professionally  
recognized standards and methods and to include the use of ob­
jective tests and instruments designed to test the psychological 
stability, fitness to practice, professional character, and veracity 
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of the individual. These proposed requirements are necessary 
to assist the Board in determining whether an individual is likely 
to be able to comply with Chapter 301 and the Board’s policies 
and rules in the future. This is a very important factor for the 
Board to consider, especially in cases that involve prior crimi­
nal or unprofessional conduct. Although the Board considers all 
factors and circumstances in each case, the Board is especially 
concerned with the likelihood that an individual’s dangerous or 
unsafe behavior may be repeated in the future. To that end, the 
proposed requirements are designed to ensure that evaluators 
utilize objective and reliable instruments to determine if an indi­
vidual: (i) is being honest and forthcoming about the events that 
have transpired, (ii) understands the significance of the events 
that have transpired, (iii) has plans in place to prevent the re­
occurrence of the events that have transpired; (iv) has made 
amends for past conduct; (v) currently possesses the physical 
and mental stability to practice safely, and (vi) currently pos­
sesses the professional character necessary to practice safely. 
If an evaluator determines that an individual may practice safely, 
these factors also play a large role in determining whether the in­
dividual should be subject to Board monitoring and supervision. 
Although the Board considers the totality of factors present in 
each disciplinary case, the information and data obtained during 
an evaluation, including an evaluator’s conclusions and recom­
mendations, are invaluable in assisting the Board in determining 
whether an individual is safe to practice nursing, and, if so, un­
der what circumstances. 
The Disciplinary Matrix 
In 2007, the Sunset Advisory Commission (Commission) evalu­
ated the functions of the Board and made several recommenda­
tions to the 80th Legislature. In particular, the Commission rec­
ommended that the Board adopt an enforcement matrix in rule. 
(see Sunset Advisory Commission Report, Recommendation 
8.6, http://www.sunset.state.tx.us/80threports/final80th/79.pdf). 
Specifically, Recommendation 8.6 required the Board to es­
tablish, in rule, a matrix to use when determining disciplinary 
actions for nurses who violated state law or Board rules. The 
Commission noted that, "[w]hile adopting an enforcement matrix 
will help the Board make consistent, fair disciplinary decisions, 
the matrix would not be used as a one-size-fits-all approach, 
as the Board would maintain flexibility in determining the most 
appropriate sanction for each violation". The Commission also 
noted that the Board should take into account the licensee’s 
compliance history, the seriousness of the violation, the threat 
to the public’s health and safety, and other mitigating factors 
in developing the matrix. Further, the Commission noted that 
the adoption of an enforcement matrix in rule would provide 
the public with the opportunity to comment on the development 
of the matrix and would provide nurses with ready access to 
the Board’s enforcement guidelines, which would allow them to 
better understand the potential consequences of violations. 
House Bill (HB) 2426 was enacted during the 80th Legislative 
Session and amended Chapter 301 to include §301.4531, which 
relates to Schedule of Sanctions. Section 301.4531 requires the 
Board, by rule, to adopt a schedule of the disciplinary sanctions 
that the Board may impose under Chapter 301. Further, in adopt­
ing the schedule of sanctions, §301.4531 requires the Board to 
ensure that the severity of the sanction is appropriate to the type 
of violation or conduct that is the basis for the disciplinary action. 
The amendments to §301.4531 appear to be closely related to 
the recommendations of the Commission regarding the adoption 
of an enforcement matrix in rule. At its July 19 - 20, 2008, Board 
meeting, the Board proposed the adoption of amendments to 
22 Texas Administrative Code §213.33. The amendments out­
lined a schedule of sanctions that could be imposed for viola­
tions of Chapter 301. The adopted amendments were published 
in the Texas Register on October 5, 2007, and became effective 
on October 10, 2007. Additionally, the Board considered and 
approved the development of a more comprehensive "matrix" 
as contemplated by the Commission. From approximately May, 
2007, to April, 2008, the Eligibility and Disciplinary Task Force 
(Task Force) worked to develop a comprehensive disciplinary 
matrix which could be used to analyze violations of Chapter 301 
in a fair and consistent manner, while maintaining the Board’s 
flexibility to determine the most appropriate action in each case. 
Following the development of the Matrix, the Task Force recom­
mended that the Board pilot its use. The Board approved the 
Matrix as a pilot at its April, 2008, Board meeting, and the Matrix 
was published in the  Texas Register on May 9, 2008 (33 TexReg 
3827) for public comment. 
Board Staff began piloting the use of the Matrix in eligibility and 
disciplinary matters in May, 2008. During the pilot period, Board 
Staff utilized the Matrix to analyze violations of Chapter 301 and 
Board rules and to determine the most appropriate sanction for 
those violations. The Matrix was also used to: (i) develop ini­
tial recommendations/proposed orders; (ii) evaluate cases dur­
ing informal conferences; (iii) refer/provide information to mem­
bers of the public (attorneys, employers, licensees) so they could 
better understand the potential consequences of particular vio­
lations/conduct; and (iv) make recommendations during admin­
istrative hearings at SOAH. Approximately 3,600 disciplinary ac­
tions were taken against licensees during the pilot period. 
At its October 22 -23, 2009, Board meeting, the Board consid­
ered and approved amendments to the Matrix. The amend­
ments addressed various issues that Board Staff became aware 
of during the pilot period and incorporated changes that were 
made to Chapter 301 during the 81st Legislative Session. The 
amendments also included changes that were recommended to 
the Board by the Eligibility and Disciplinary Advisory Commit­
tee (Committee). The Committee convened on September 17, 
2009, and considered several proposed amendments to the Ma­
trix. Following a lengthy discussion, the Committee voted to 
unanimously approve the proposed amendments to the Matrix 
and recommend their adoption to the Board. Further, the Com­
mittee proposed three additional amendments to the Matrix and 
voted to recommend their adoption to the Board. The amend­
ments that were approved and adopted by the Board at its Oc­
tober, 2009, meeting: (i) clarify the circumstances under which 
aggravating and/or mitigating circumstances may be considered 
by the Board; (ii) clarify the Board’s authority under the Occu­
pations Code §301.4521; (iii) clarify the applicability of the Ma­
trix to eligibility matters; (iv) revise the amounts of fines for con­
sistency with 22 Texas Administrative Code §213.32 (relating to 
Corrective Action Proceedings and Schedule of Administrative 
Fines); (v) clarify the applicability of a corrective action under 
the Occupations Code §301.651 - §301.657; (vi) provide consis­
tency between the sanctions for a violation of the Occupations 
Code §301.452(b)(3) and (b)(4); (vii) clarify the available sanc­
tions for a violation of the Occupations Code §301.452(b)(1), (9), 
and (10); (viii) incorporate references to the Occupations Code 
§301.4551 throughout the Matrix; (ix) remove the word "or" from 
the first sanction level for a first and second tier offense for a vi­
olation of the Occupations Code §301.452(b)(1); (x) remove the 
phrase "nurse is not currently practicing as a nurse" from the list 
of mitigating circumstances for a violation of Occupations Code 
§301.452(b)(9); and (xi) remove the phrase "harm to patient was 
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not a result of care" from the list of mitigating circumstances for 
a violation of the Occupations Code §301.452(b)(10). In addi­
tion to approving the amendments and adopting the Matrix, the 
Board also approved the proposal of the Matrix in rule. 
Proposed amended §213.33(a) requires the Matrix to be uti­
lized in all disciplinary and eligibility matters before the Board. 
This proposed requirement is designed to ensure consistency, 
efficiency, and predictability in Board decisions regarding eligi­
bility and disciplinary matters. Proposed amended §213.33(b) 
sets forth the adopted Matrix. The adopted Matrix contains the 
amendments that were approved by the Board at its October, 
2009, meeting. Those amendments have been specified previ­
ously in this proposal. The other portions of the Matrix remain 
unchanged from the version of the Matrix that was utilized during 
the pilot period. 
The Matrix, as set forth in proposed amended §213.33(b), is or­
ganized by offense tiers and sanction levels. The offenses listed 
in the Matrix mirror the offenses specified in the Occupations 
Code §301.452(b)(1) - (13). Section 301.452(b)(1) - (13) pre­
scribes the specific violations of Chapter 301 for which a per­
son is subject to disciplinary action or denial of licensure by the 
Board. Each offense in the Matrix is divided into tiers. The first 
offense tier typically includes less serious violations that involve 
a low risk of harm to the public. The second, third, and fourth of­
fense tiers typically include more serious violations that involve a 
greater risk of harm to the public. For each offense tier specified 
in the Matrix, there are two corresponding sanction levels. The 
first sanction level includes Board actions that are less severe 
in nature while the second sanction level includes Board actions 
that are more severe in nature. Each offense tier in the Matrix in­
cludes a description of events that might fall within that offense 
tier. Further, each sanction level contains a description of the 
disciplinary actions that could be imposed for the corresponding 
offense tier. These clarifications are necessary to provide notice 
to licensees and members of the public of the potential conse­
quences of violations of Chapter 301. The Matrix also includes 
a non-exhaustive list of aggravating and mitigating factors that 
may be considered by the Board when determining the appropri­
ate offense tier and sanction level for a specific offense. These 
clarifications are designed to assist licensees and other mem­
bers of the public in understanding the circumstances that could 
increase or decrease the severity of a particular offense. Finally, 
the Matrix reiterates the differences between a corrective action 
and a disciplinary action. The Matrix does not address viola­
tions for which a non-disciplinary corrective action may be im­
posed by the Board under the Occupations Code Subchapter N 
and 22 Texas  Administrative Code §213.32. Rather, the Matrix 
addresses only those violations for which a disciplinary action 
under the Occupations Code Subchapter J may be imposed by 
the Board. This clarification is necessary to further define the 
scope of the Matrix. 
Remaining amendments 
The Occupations Code Chapters 53 and 301 require the Board 
to consider certain factors when determining the appropriate ac­
tion in a disciplinary matter. The Board has determined that 
these factors should be considered in conjunction with the Ma­
trix. As such, the proposed amendments to §213.33(c) specify 
at least 17 factors that must be considered in determining the ap­
propriate offense tier and sanction level of the Matrix for a par­
ticular offense. The proposed amendments to §213.33(c) are 
necessary to ensure that the unique factors in each disciplinary 
matter before the Board are fully considered before a final deter­
mination is made regarding the imposition of a disciplinary ac­
tion. This enhanced review should promote fair decisions in all 
disciplinary matters before the Board and should result in better 
protection of the public, as the presence of aggravating factors 
should result in more severe disciplinary actions, while the pres­
ence of mitigating factors should result in less severe disciplinary 
actions. 
The proposed amendments to §213.22(e) are necessary to 
specify the probationary stipulations that may accompany a 
specific disciplinary action. Before a disciplinary action may 
be imposed in any particular matter, the factors specified in 
proposed amended §213.33 (c) must be evaluated and the 
appropriate offense tier and sanction level of the Matrix must 
be determined. Once an offense tier and sanction level are 
determined, a corresponding disciplinary action may be im­
posed. Proposed amended §213.33(e) lists the probationary 
stipulations that may accompany the imposed disciplinary ac­
tion. The proposed amendments to §213.33(e) are necessary 
to provide notice to licensees and other members of the public 
of the potential consequences of violations of Chapter 301, in­
cluding which probationary stipulations are likely to accompany 
a specific disciplinary action. 
Further, the proposed amendments to §213.22(e) clarify the 
Board’s existing policy regarding random drug testing through 
urinalysis. If an individual is placed under Board monitoring 
for chemical dependency or the misuse or abuse of alcohol or 
drugs, the Board typically requires the individual to submit to 
random drug screening for a specified period of time as part 
of the probationary stipulations of the disciplinary action. The 
Board requires an individual to be tested for approximately 
fourteen prohibited substances, including alcohol. The Board 
has required its random drug screening to be verified through 
urinalysis since at least 1989. Over the years, the Board 
has found urinalysis to be a reliable method for screening for 
prohibited substances, including alcohol. Further, the Board 
contracts with a third party vendor to conduct its drug screening, 
and the Board’s vendor utilizes urinalysis to verify the results 
of the screens. The proposed amendments to §213.33(e) 
formally codify the Board’s existing policy regarding random 
drug testing by clarifying that all random drug testing must be 
verified through urinalysis. 
Finally, the proposed amendments to §213.33(g) are necessary 
to clarify that the Board’s adopted polices regarding fraud, 
theft, and deception; lying and falsification; sexual misconduct; 
criminal conduct, and substance abuse, misuse, substance 
dependency, or substance use disorder also apply in eligibility 
and disciplinary matters. Further, the proposed amendments 
to §213.33(h) are necessary to clarify that, to the extent that a 
conflict exists between the Matrix and the Board’s adopted eli­
gibility and disciplinary policies specified in proposed amended 
§213.33(g), the Matrix controls. 
Section-by-Section Overview. The following is a section-by-sec­
tion overview of the proposal. The proposed amended title of 
§213.33 reads: "Factors Considered for Imposition of Penal-
ties/Sanctions". 
Proposed amended §213.33(a) states that the Board and SOAH 
shall utilize the Matrix set forth in §213.33(b) in all disciplinary 
and eligibility matters. Proposed amended §213.33(b) sets forth 
the Matrix. 
Proposed amended §213.33(c) provides that the Board and 
SOAH shall consider certain factors in conjunction with the 
PROPOSED RULES December 4, 2009 34 TexReg 8631 
Matrix when determining the appropriate penalty/sanction in 
disciplinary and eligibility matters. The factors shall be analyzed 
in determining the tier and sanction level of the Matrix for a 
particular violation or multiple violations of the Nursing Practice 
Act (NPA) and Board rules. The factors include: (i) evidence 
of actual or potential harm to patients, clients, or the public; 
(ii) evidence of a lack of truthfulness of trustworthiness; (iii) 
evidence of misrepresentation(s) of knowledge, education, 
experience, credentials, or skills which would lead a member of 
the public, an employer, a member of the health-care team, or 
a patient to rely on the fact(s) represented where such reliance 
could be unsafe; (iv) evidence of practice history; (v) evidence 
of present fitness to practice; (vi) whether the person has been 
subject to previous disciplinary action by the Board or any other 
health care licensing agency in Texas or another jurisdiction 
and, if so, the history of compliance with those actions; (vii) 
the length of time the person has practiced; (viii) the actual 
damages, physical, economic, or otherwise, resulting from the 
violation; (ix) the deterrent effect of the penalty imposed; (x) 
attempts by the licenses to correct or stop the violation; (xi) 
any mitigating or aggravating circumstances, including those 
specified in the Matrix; (xii) the extent to which system dynamics 
in the practice setting contributed to the problem; (xiii) whether 
the person is being disciplined for multiple violations of the NPA 
or its derivative rules and orders; (xiv) the seriousness of the 
violation; (xv) the threat to public safety; (xvi) evidence of good 
professional character as set forth and required by §213.27 
(relating to Good Professional Character); and (xvii) any other 
matter that justice may require. 
Proposed amended §213.33(d) provides that each specific act  
or instance of conduct may be treated as a separate violation. 
Proposed amended §213.33(e) states that, the Board may, upon 
the finding of a violation, enter an order imposing one or more 
of the following disciplinary actions, with or without probationary 
stipulations: (i) denial of the person’s application for a license; 
license renewal; reinstatement of a revoked, suspended, or sur­
rendered license; or temporary permit; (ii) approval of the per­
son’s application for a license; license renewal; reinstatement 
of a revoked, suspended, or surrendered license; or temporary 
permit, with reasonable probationary stipulations; (iii) probation 
of an order denying a license application, license renewal, li­
cense reinstatement, or temporary permit, with reasonable pro­
bationary stipulations including submitting to care, supervision, 
counseling, or treatment by a health provider designated by the 
Board; submitting to an evaluation as outlined in §213.33(k) and 
(l) or pursuant to the Occupations Code §301.4521; participat­
ing in a  program of education or counseling prescribed by the 
Board; limiting specific nursing activities and/or periodic Board 
review; practicing for a specified period under the direction of a 
registered nurse or vocational nurse designated by the Board; 
abstaining from the unauthorized use of drugs and alcohol to be 
verified by random drug testing conducted through urinalysis; or 
performing public service which the Board considers appropri­
ate; (iv) issuance of a warning, with reasonable probationary 
stipulations including submitting to care, supervision, counsel­
ing, or treatment by a health provider designated by the Board; 
submitting to an evaluation as outlined in §213.33(k) and (l) or 
pursuant to the Occupations Code §301.4521; participating in 
a program of education or counseling prescribed by the Board; 
limiting specific nursing activities and/or periodic Board review; 
practicing for a specified period of at least one year under the di­
rection of a registered nurse or vocational nurse designated by 
the Board; abstaining from the unauthorized use of drugs and 
alcohol to be verified by random drug testing conducted through 
urinalysis; or performing public service which the Board consid­
ers appropriate; (v) issuance of a reprimand, with reasonable 
probationary stipulations including submitting to care, supervi­
sion, counseling, or treatment by a health provider designated 
by the Board; submitting to an evaluation as outlined in  subsec­
tions (k) and (l) or pursuant to the Occupations Code §301.4521; 
participating in a program of education or counseling prescribed 
by the Board; limiting specific nursing activities and/or periodic 
Board review; practicing for a specified period of at least two 
years under the direction of a registered nurse or vocational 
nurse designated by the Board; abstaining from the unautho­
rized use of drugs and alcohol to be verified by random drug 
testing conducted through urinalysis; or performing public ser­
vice which the Board considers appropriate; (vi) limitation or re­
striction of the person’s license, including limits on specific nurs­
ing activities or periodic Board review; (vii) suspension of the 
person’s license, which may be enforced and active for a spe­
cific period and/or probated with reasonable probationary stip­
ulations, including submitting to care, supervision, counseling, 
or treatment by a health provider designated by the Board; sub­
mitting to an evaluation as outlined in subsections (k) and (l) or 
pursuant to the Occupations Code §301.4521; participating in 
a program of education or counseling prescribed by the Board; 
limiting specific nursing activities and/or periodic Board review; 
practicing for a specified period of not less than two years under 
the direction of a registered nurse or vocational nurse designated 
by the Board; abstaining from the unauthorized use of drugs and 
alcohol to be verified by random drug testing conducted through 
urinalysis; or performing public service which the Board consid­
ers appropriate; (viii) remit payment of the administrative penalty, 
fine, or assessment of hearing costs; (ix) acceptance of a vol­
untary surrender of a nurse’s license(s); (x) revocation of the 
person’s license; (xi) require participation in remedial education 
course or courses prescribed by the Board which are designed to 
address those competency deficiencies identified by the Board; 
(xii) assessment of a fine as set forth in §213.32 (relating to 
Corrective Action Proceedings and Schedule of Administrative 
Fines); (xiii) assessment of costs as authorized by the Occupa­
tions Code §301.461 and the Government Code §2001.177; or 
(xiv) require successful completion of a Board approved peer as­
sistance program. 
Proposed amended §213.33(f) provides that every disciplinary 
order issued by the Board shall require the person subject to 
the order to participate in a program of education or counseling 
prescribed by the Board, which, at a minimum, will include a 
review course in nursing jurisprudence and ethics. 
Proposed amended §213.33(g) states that the following disci­
plinary and eligibility sanction policies and guidelines shall be 
used by the Board and SOAH when determining the appropriate 
penalty/sanction in disciplinary and eligibility matters: (i) Dis­
ciplinary Sanctions for Fraud, Theft, and Deception approved 
by the Board and published on February 22, 2008 in the Texas 
Register (33 TexReg 1646) and available on the Board’s website 
at http://www.bon.state.tx.us/disciplinaryaction/dsp.html; (ii) 
Disciplinary Sanctions for Lying and Falsification approved by 
the Board and published on February 22, 2008 in the Texas 
Register (33 TexReg 1647) and available on the Board’s web-
site at http://www.bon.state.tx.us/disciplinaryaction/dsp.html; 
(iii) Disciplinary Sanctions for Sexual Misconduct approved by 
the Board and published on February 22, 2008 in the Texas 
Register (33 TexReg 1649) and available on the Board’s website 
at http://www.bon.state.tx.us/disciplinaryaction/dsp.html; (iv) 
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Eligibility and Disciplinary Sanctions for Nurses with Substance 
Abuse, Misuse, Substance Dependency, or other Substance 
Use Disorder and published on February 22, 2008 in the Texas 
Register (33 TexReg 1651) and available on the Board’s website 
at http://www.bon.state.tx.us/disciplinaryaction/dsp.html; and (v) 
Disciplinary Guidelines for Criminal Conduct approved by the 
Board and published on March 9, 2007 in the Texas Register 
(32 TexReg 1409) and available on the Board’s website at 
http://www.bon.state.tx.us/disciplinaryaction/discp-guide.html. 
Proposed amended §213.33(h) states that, to the extent that a 
conflict exists between the Matrix and a disciplinary and eligibil­
ity sanction policy described in proposed amended §213.33(g), 
the Matrix controls. Proposed amended §213.33(i) provides 
that, unless otherwise specified, fines shall be payable in full 
by cashier’s check or money order not later than the 45th day 
following the entry of an Order. Proposed amended §213.33(j) 
states that the payment of a fine shall be in addition to the 
full payment of all applicable fees and satisfaction of all other 
applicable requirements of the NPA  and  the Board’s  rules.  
Proposed amended §213.33(k) provides that, if the Board has 
probable cause to believe that a person is unable to practice 
nursing with reasonable skill and safety because of physical 
impairment, mental impairment, chemical dependency, or abuse 
of drugs or alcohol, the Board may require an evaluation by a 
Board-approved addictionologist, addictionist, medical doctor, 
neurologist, doctor of osteopathy, psychologist, or psychiatrist, 
with credentials appropriate for the specific evaluation re­
quested, as determined by the Board. In all cases, the evaluator 
must possess credentials, expertise, and experience appro­
priate for conducting the requested evaluation, as determined 
by the Board. Further, the Board reserves the right to request 
a forensic component for any evaluation. In such cases, the 
evaluator must possess forensic credentials, expertise, and 
experience appropriate for conducting the requested forensic 
evaluation, as determined by the Board. The evaluator must be 
familiar with the duties appropriate to the nursing profession. 
The evaluation must be conducted pursuant to professionally 
recognized standards and methods. The evaluation must 
include the utilization of objective tests and instruments, as 
determined and requested by the Board, which are designed to 
test the psychological stability, fitness to practice, professional 
character, and veracity of the person subject to evaluation. If 
applicable, the evaluation must include information regarding 
the person’s prognosis and medication regime. The person 
subject to evaluation shall sign a release allowing the evaluator 
to review the file compiled by the Board staff and a release that 
permits the evaluator to release the evaluation to the Board. 
The person subject to evaluation should be provided a copy 
of the evaluation upon completion by the evaluator; if not, the 
Board will provide the person a copy. 
Proposed amended §213.33(l) states that, when determining ev­
idence of present fitness to practice because of known or re­
ported unprofessional conduct, lack of good professional char­
acter, or prior criminal history, the Board may request an eval­
uation conducted by a Board-approved forensic psychologist or 
forensic psychiatrist who: (i) evaluates the behavior in question 
or the prior criminal history of the person; (ii) seeks to predict the 
likelihood that the person subject to evaluation will engage in 
the behavior in question or criminal activity again, which may re­
sult in the person committing a second or subsequent reportable 
violation or receiving a second or subsequent reportable adjudi­
cation or conviction; and the continuing danger, if any, that the 
person poses to the community; (iii) is familiar with the duties 
appropriate to the nursing profession; (iv) conducts the evalua­
tion pursuant to professionally recognized standards and meth­
ods; and (v) utilizes objective tests and instruments, as deter­
mined and requested by the Board, that are designed to test the 
psychological stability, fitness to practice, professional charac­
ter, and/or veracity of the person subject to evaluation. Further, 
the person subject to evaluation shall sign a release allowing 
the evaluator to review the file compiled by Board staff and a re­
lease that permits the evaluator to release the evaluation to the 
Board. The person subject to evaluation should be provided a 
copy of the evaluation upon completion by the evaluator; if not, 
the Board will provide the person a copy. Further, the provisions 
of the Occupations Code §301.4521 apply to an evaluation re­
quested under 213.33(l). 
FISCAL NOTE. Katherine Thomas, Executive Director, has de­
termined that for each year of the first five years the proposed 
amendments are in effect, there will be no additional fiscal impli­
cations for state or local government as a result of implementing 
the proposal. 
PUBLIC BENEFIT/COST NOTE. Ms. Thomas has also deter­
mined that for each year of the first five years the proposed 
amendments are in effect, there will be public benefits, and there 
will be potential costs for individuals required to comply with the 
proposal. 
Anticipated Public Benefits. The anticipated public benefits will 
be the adoption of requirements that (i) implement the provisions 
of the Occupations Code §301.4521 and (ii) promote consis­
tency, efficiency, and predictability in Board decisions regarding 
eligibility and disciplinary matters. 
The Board is charged with protecting the health, safety, and wel­
fare of the public from the unsafe, incompetent, unethical, or 
illegal conduct of licensees and individuals subject to Chapter 
301. When an individual has exhibited impaired behavior, either 
due to chemical dependency or the abuse of alcohol or drugs, 
or due to a physical or mental condition, the Board has a re­
sponsibility to remove the individual from all nursing duties in­
volving direct patient care until the individual is deemed safe to 
return to those duties. Further, when an individual has exhibited 
unprofessional character, including criminal conduct, the Board 
has a responsibility to ensure that the individual does not pose 
a risk to the public’s safety. The Board is particularly concerned 
about such conduct as it relates to the individual’s nursing prac­
tice, as such behaviors may place vulnerable members of the 
public in danger and could affect the individual’s ability to safely 
care for patients. The proposed amendments to §213.33(k) and 
(l), which implement the requirements of §301.4521, provide the 
Board with an additional tool in determining an individual’s fit­
ness to practice. The proposed amendments prescribe the spe­
cific circumstances in which the Board will require or request an 
individual to submit to a physical or psychological evaluation. 
Further, the proposed amendments require all evaluations to be 
conducted by an appropriately  trained provider  and to be based  
upon objective, verifiable information. Often, the Board will re­
view an evaluator’s recommendations before imposing specific 
probationary stipulations in a disciplinary matter. In order to en­
sure that the most appropriate probationary stipulations are im­
posed, the Board must be able to determine that an evaluator’s 
recommendations are based upon objective, verifiable, informa­
tion. The proposed amendments also require an evaluator to 
be familiar with the duties of the nursing profession. This pro­
posed requirement is especially important because an evaluator 
must be able to assess the settings in which an individual may 
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work, the specific tasks that an individual must perform, and the 
skills and judgment that the individual must utilize as part of his 
or her daily routine. Further, the evaluator must be able to as­
sess whether the individual can safely perform his or her nursing 
responsibilities in a specific setting. The proposed requirements 
also assist the Board in determining whether an individual will be 
able to comply with the NPA and the Board’s policies and rules 
in the future. This is a significant factor for consideration, es­
pecially as it relates to the likelihood that dangerous or unsafe 
behavior may be repeated in the future. 
Further, the proposed amendments promote consistency, effi ­
ciency, and predictability in Board decisions regarding eligibility 
and disciplinary matters. The proposed amendments incorpo­
rate the use of the Matrix in all eligibility and disciplinary mat­
ters before the Board. The Matrix clearly sets forth the potential 
consequences of violations of Chapter 301 and Board rules and 
policies. In doing so, the Board is providing notice to licensees 
and other members of the public of the potential consequences 
of violations of Chapter 301 and Board policies and rules. Ad­
equate notice of such consequences promotes fair and efficient 
regulation. Further, the Matrix describes events that may qualify 
as offenses under the Occupations Code §301.452(b)(1) - (13). 
This clarification may assist licensees and other members of the 
public in understanding how certain events may be viewed by 
the Board in conjunction with §301.452(b)(1) - (13). The Matrix 
also provides guidance to licensees and other members of the 
public regarding the effect of aggravating and mitigating factors 
in eligibility and disciplinary matters. This clarification is espe­
cially important because it communicates the Board’s expecta­
tions regarding the severity of certain reported conduct. Estab­
lishing such expectations results in fair and efficient regulation. 
Finally, the proposed amendments ensure consistency among 
Board policies, procedures, and requirements regarding random 
drug screening. By clarifying the Board’s existing policy that all 
random drug screening must be verified through urinalysis, the 
Board is providing appropriate notice to all regulated individuals 
of the Board’s existing policies and expectations in this regard, 
which also results in fair and consistent regulation. 
Potential Costs for Individuals Required to Comply with the Pro­
posal. 
The proposal authorizes the Board to: (i) require an individual 
to submit to a physical or psychological evaluation if the Board 
has probable cause to believe that the individual is unable to 
practice nursing safely due to physical impairment, mental im­
pairment, chemical dependency, or abuse of drugs or alcohol; 
and (ii) request an individual to submit to a physical or psycho­
logical evaluation if the Board believes that the individual is un­
able to practice nursing safely for a reason other than physical 
impairment, mental impairment, chemical dependency, or abuse 
of drugs or alcohol. The proposal also (i) identifies the circum­
stances in which an evaluation may be required or requested 
by the Board under new §301.4521, (ii) specifies the credentials 
that an evaluator must possess in order to conduct an evalua­
tion under new §301.4521, and (iii) prescribes the required com­
ponents of an evaluation under new §301.4521. Further, the 
proposal requires that the Matrix be utilized in all eligibility and 
disciplinary matters before the Board and prescribes the proba­
tionary stipulations that may be imposed as part of a disciplinary 
action. Not every individual regulated under Chapter 301 will 
be subject to the proposal. Only those individuals who (i) are 
involved in an eligibility or disciplinary matter before the Board 
or (ii) are requested or required to submit to a physical or psy­
chological evaluation under new §301.4521 will be affected by 
the proposal. There will be associated costs of compliance with 
the proposal for such individuals. The probable costs associated 
with the proposed amendments result from compliance with pro­
posed amended §213.33(a), (b), (e), (f), (i), (j), (k), and (l). 
Proposed amended §213.33(a) requires that the Matrix be 
utilized in all eligibility and disciplinary matters before the Board. 
Proposed amended §213.33(b) sets forth the Matrix. Proposed 
amended §213.33(e) prescribes the probationary stipulations 
that may accompany a disciplinary action. Proposed amended 
§213.33(f) provides that every disciplinary order issued by 
the Board shall require the individual subject to the order to 
participate in a program of education or counseling prescribed 
by the Board, which, shall include a review course in nursing ju­
risprudence and ethics. Proposed amended §213.33(i) requires 
all fines to be paid not later than the 45th day following the entry 
of an order, unless otherwise specified. Proposed amended 
§213.33(j) provides that the payment of a fine shall be in addi­
tion to the full payment of all applicable fees and satisfaction of 
all other applicable requirements of the NPA and Board rules. 
Finally, proposed amended §213.33 (g) clarifies that all random 
drug screening must be verified through urinalysis. 
If an individual becomes involved in an eligibility or disciplinary 
matter before the Board, the total probable costs of compliance 
with the proposed amendments to §213.33(a), (b), (e), (f), (i), 
and (j) will vary substantially among individuals depending upon 
several factors, including: (i) the nature of the reported offense; 
(ii) the severity of the reported offense; (iii) whether any aggra­
vating or mitigating factors contributed to the reported offense; 
(iv) the resulting disciplinary action; (v) the specific probationary 
stipulations imposed in conjunction with the disciplinary action; 
and (vi) whether an individual chooses to retain legal represen­
tation. The amount of the total probable compliance costs will 
primarily depend upon the severity of the reported offense. For 
example, if the reported conduct of an individual in an eligibil­
ity or disciplinary matter results in a less severe disciplinary 
action because mitigating factors are present, the associated 
probationary stipulations are likely to be less severe and fewer 
in number, which should decrease the associated costs of 
compliance. In such a case, an individual may only be required 
to pay a $250 fine and complete a course in jurisprudence and 
ethics. The total costs of compliance in such a case should not 
exceed $600. However, if an individual’s reported conduct is 
more severe in nature and involves practice deficiencies, for ex­
ample, the associated probationary stipulations are likely to be 
more severe and numerous in nature, and could include several 
remedial education courses, practice restrictions, and Board 
monitoring. Several types of remedial education courses may 
be imposed in a particular matter. Some of these courses may 
be completed online, while others require classroom instruction. 
The Board does not require an individual to complete a spe­
cific remedial education course offered by a specific provider. 
Instead, the Board publishes a list of approved providers that 
offer remedial education courses. This list is located on the 
Board’s website, at: http://www.bon.state.tx.us/disciplinaryac­
tion/stipscourses.html. Each individual is free to chose the 
most economic means of completing a remedial education 
course, provided that the course meets the requirements of the 
individual’s probationary stipulations. 
Further, if an individual’s reported conduct is related to chemi­
cal dependency or abuse of drugs or alcohol, the probationary 
stipulations associated with the disciplinary action are likely to 
include random drug testing conducted through urinalysis and 
extensive monitoring stipulations. The total probable costs as­
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sociated with random drug testing will vary from individual to in­
dividual based upon the (i) length of time that an individual must 
submit to random drug screening and (ii) the number of screens 
that an individual must submit. An individual will typically be re­
quired to submit to random drug screening for a period of 1 - 3 
years. During this time, an individual will be required to test once 
a week for  the  first three month period. An individual will be re­
quired to test twice a month for the next three month period. An 
individual will be required to test once a month for the next six 
month period. An individual will be required to test once a quar­
ter for the remainder of the testing period. The Board estimates 
that each test will cost $46.00. Based upon this estimate, the 
Board anticipates that a one year testing period will cost approx­
imately $1,152; a two year testing period will cost approximately 
$1,336; and a three year testing period will cost approximately 
$1,520. Although individuals are not typically required to test be­
yond three years, there may be instances where a longer testing 
period is required. In those situations, the Board estimates that 
it will cost an individual an additional $184 per year to complete 
the required random screens. Further, if an individual is required 
to re-submit a screen for any reason, each screen is anticipated 
to cost an additional $46. 
A fine may or may not be imposed as part of a disciplinary ac­
tion, depending upon the nature of the reported conduct. If a fine 
is imposed, the amount will vary among individuals depending 
upon: (i) the nature of the reported conduct; (ii) whether multiple 
violations of Chapter 301 are at issue; (iii) whether the individual 
has been subject to disciplinary action previously; and (iv) the 
specific sanction level and offense tier that is related to the re­
ported conduct. As provided by 22 Texas Administrative Code 
§213.32, the Board may impose a  fine in the amount of $250 ­
$5,000 per occurrence, depending upon the specific factors  in­
volved. If a fine is imposed and is less than $750, the fine must 
be paid within 45 days of the entry of the disciplinary action. Typ­
ically, an individual will be given an additional 45 days to pay a 
fine for each $750 increment. For example, an individual would 
be  given 90 days to  pay a fine greater than $750, but less than 
$1,500. An individual would be given 135 days to pay a fine 
greater than $1,500, but less than $2,250, and so on. The pay­
ment of the fine is also in addition to any other fees that must be 
paid. The Occupations Code §301.501 authorizes the Board to 
impose an administrative penalty on a person licensed or regu­
lated under Chapter 301 who violates Chapter 301 or a rule or or­
der adopted under Chapter 301. Further, the Occupations Code 
§301.502 provides that the amount of the administrative penalty 
shall not exceed $5,000 for each violation, and that each day a 
violation continues or occurs is a separate violation for purposes 
of imposing a penalty. 
An individual is not required to be represented by an attorney 
in eligibility or disciplinary matters before the Board. However, 
an individual may choose to be represented by an attorney. For 
those individuals who choose to utilize the services of an attor­
ney, the associated costs will vary substantially among individu­
als depending upon several factors, including: (i) the complexity 
of the individual’s case; (ii) the amount of time incurred by the 
attorney; (iii) the rate charged by the attorney; (iv) whether the 
attorney must travel to Austin, Texas, for any proceedings; and 
(v) whether the matter is resolved informally or must proceed 
to SOAH. Each individual has the information necessary to esti­
mate his or her own compliance costs with proposed amended 
§213.33(a), (b), (e), (f), (i), and (j). Further, any other costs to 
comply with the proposal result from the enactment of the Occu­
pations Code Chapters 53 and 301 and are not a result of the 
adoption, enforcement, or administration of the proposal. 
Proposed amended §213.33(k) and (l) identify the circum­
stances in which an evaluation may be required or requested 
by the Board under new §301.4521. Proposed amended 
§213.33(k) and (l) also prescribe the credentials that an eval­
uator must possess in order to conduct an evaluation under 
new §301.4521 and specify the criteria that an evaluation 
must meet under new §301.4521. Specifically, the proposed 
amendments to §213.33(k) and (l) require an evaluation under 
new §301.4521 to be conducted by a Board approved addic­
tionologist, addictionist, medical doctor, neurologist, doctor 
of osteopathy, psychologist, or psychiatrist with credentials 
appropriate for the specific evaluation requested or required by 
the Board. Further, the proposed amendments to §213.33(k) 
and (l) require the evaluator to be familiar with the duties ap­
propriate to the nursing profession. Additionally, the proposed 
amendments to §213.33(k) and (l) require an evaluation to be 
conducted pursuant to professionally recognized standards 
and methods and to include the utilization of objective tests 
and instruments which are designed to test an individual’s 
psychological stability, fitness to practice, professional charac­
ter, and veracity. If an individual is requested to submit to an 
evaluation under new §301.4521, the total probable costs to 
comply with the proposed amendments will vary substantially 
among individuals, primarily based upon the cost assessed by 
the particular evaluator performing the requested evaluation. 
The Board generally estimates that an evaluation under new 
§301.4521 may cost between $850 - $2,000. However, the 
Board anticipates that the probable costs of an evaluation under 
new §301.4521 will vary substantially from provider to provider, 
based upon the following factors: (i) the type and nature of the 
evaluation; (ii) the type of provider that is qualified to perform 
the evaluation; (iii) the availability of a qualified provider to 
conduct the evaluation; (iv) the amount and type of objective 
tests utilized by an evaluator; (iv) the geographic location of 
the individual; (v) the geographic location of the evaluator; (vi) 
whether an evaluator performs evaluations on a frequent basis; 
(vii) the familiarity of an evaluator with the requirements of new 
§301.4521, the proposed amendments, and Board policies 
and procedures; (viii) the complexity of the issues in the case; 
(ix) the history of the individual; (x) the amount of time it will 
take for the evaluator to conduct the evaluation, including the 
administration of objective tests; and (xi) the amount of time it 
will take the evaluator to prepare his or her report. The proposed 
amendments to §213.33(k) and (l) establish the credentials that 
a provider must possess in order to perform an evaluation under 
new §301.4521. The proposed amendments also prescribe the 
criteria that an evaluation under new §301.4521 must meet. 
However, the Board is not requiring an individual to obtain an 
evaluation from a particular evaluator. Although the Board 
maintains a list of pre-approved evaluators who may conduct an 
evaluation, an individual is not obligated to obtain an evaluation 
from one of the listed providers. An individual may choose to 
obtain an evaluation from any provider, so long as the provider 
meets the proposed requirements of §213.33(k) and (l) and new 
§301.4521. As such, each individual is free to choose the most 
economical way to obtain an evaluation under new §301.4521 
and the proposed amendments. Each individual also has the 
information necessary to estimate his or her own compliance 
costs. Further, new §301.4521(i) states that an individual shall 
pay the costs of an evaluation conducted under new §301.4521. 
Any other costs to comply with the proposal result from the 
enactment of the Occupations Code Chapter 301 and are not 
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a result of the adoption, enforcement, or administration of the 
proposal. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX­
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES. 
As required by the Government Code §2006.002(c) and (f), the 
Board has determined that the proposed amendments will not 
have an adverse economic effect on any individual, Board regu­
lated entity, or other entity required to comply with the proposal 
because no individual, Board regulated entity, or other entity re­
quired to comply with the proposal meets the definition of a small 
or micro business under the Government Code §2006.001(1) or 
(2). The Government Code §2006.001(1) defines a micro busi­
ness as a legal entity, including a corporation, partnership, or 
sole proprietorship that: (i) is formed for the purpose of making a 
profit; (ii) is independently owned and operated; and (iii) has not 
more than 20 employees. The Government Code §2006.001(2) 
defines a small business as a legal entity, including a corpora­
tion, partnership, or sole proprietorship, that: (i) is formed for 
the purpose of making a profit; (ii) is independently owned and 
operated; and (iii) has fewer than 100 employees or less than 
$6 million in annual gross receipts. Each of the elements in 
§2006.001(1) and (2) must be met in order for an entity to qual­
ify as a micro business or small business. The only entities sub­
ject to the proposal are individuals regulated under Chapter 301. 
Because such individuals are not independently owned and op­
erated legal entities that are formed for the purpose of making a 
profit, no individual regulated under Chapter 301 qualifies as a 
micro business or small business under the Government Code 
§2006.001(1) or (2). Therefore, in accordance with the Govern­
ment Code §2006.002(c) and (f), the Board is not required to 
prepare a regulatory flexibility analysis. 
TAKINGS IMPACT ASSESSMENT. 
The Board has determined that no private real property interests 
are affected by this proposal and that this proposal does not re­
strict or limit an owner’s right to property that would otherwise 
exist in the absence of government action and, therefore, does 
not constitute a taking or require a takings impact assessment 
under the Government Code 2007.043. 
REQUEST FOR PUBLIC COMMENT. 
To be considered, written comments on the proposal or 
any request for a public hearing must be submitted no later 
than 5:00 p.m. on January 3, 2010, to James W. Johnston, 
General Counsel, Texas Board of Nursing, 333 Guadalupe, 
Suite 3-460, Austin, Texas 78701, or by e-mail to dusty.john­
ston@bon.state.tx.us, or faxed to (512) 305-8101. If a hearing 
is held, written and oral comments presented at the hearing will 
be considered. 
STATUTORY AUTHORITY. 
The amendments are proposed under the Occupations 
Code §§301.452, 301.4521, 301.453, 301.4531, 301.454(d), 
301.455(a) and (b), 301.4551, 301.461, 301.462, 301.467, 
301.468(a), 301.501, 301.502, and 301.151. Section 301.452(a) 
defines intemperate use to include practicing nursing or being 
on duty or on call while under the influence of alcohol or drugs. 
Section 301.452(b) provides that a person is subject to denial 
of a license or to disciplinary action under Subchapter J for: (i) 
a violation of Chapter 301, a rule or regulation not inconsistent 
with Chapter 301, or an order issued under Chapter 301; (ii) 
fraud or deceit in procuring or attempting to procure a license 
to practice professional nursing or vocational nursing; (iii) a 
conviction for, or placement on deferred adjudication commu­
nity supervision or deferred disposition for, a felony or for a 
misdemeanor involving moral turpitude; (iv) conduct that results 
in the revocation of probation imposed because of conviction 
for a felony or for a misdemeanor involving moral turpitude; (v) 
use of a nursing license, diploma, or permit, or the transcript of 
such a document, that has been fraudulently purchased, issued, 
counterfeited, or materially altered; (vi) impersonating or acting 
as a proxy for another person in the licensing examination 
required under §301.253 or §301.255; (vii) directly or indirectly 
aiding or abetting an unlicensed person in connection with the 
unauthorized practice of nursing; (viii) revocation, suspension, 
or denial of, or any other action relating to, the person’s license 
or privilege to practice nursing in another jurisdiction; (ix) in­
temperate use of alcohol or drugs that the Board determines 
endangers or could endanger a patient; (x) unprofessional or 
dishonorable conduct that, in the Board’s opinion, is likely to 
deceive, defraud, or injure a patient or the public; (xi) adjudi­
cation of mental incompetency; (xii) lack of fitness to practice 
because of a mental or physical health condition that could 
result in injury to a patient or the  public;  or (xiii) failure  to  care  
adequately for a patient or to conform to the minimum standards 
of acceptable nursing practice in a manner that, in the Board’s 
opinion, exposes a patient or other person unnecessarily to 
risk of harm. Section 301.452(c) provides that the Board may 
refuse to admit a person to a licensing examination for a ground 
described under §301.452(b). 
Section 301.4521(a) defines the term applicant as a petitioner for 
a declaratory order of eligibility for a license or an applicant for an 
initial license or renewal of a license and the term evaluation as 
a physical or psychological evaluation conducted to determine 
a person’s fitness to practice nursing. Section 301.4521(b) pro­
vides that the Board may require a nurse or applicant to submit 
to an evaluation only if the Board has probable cause to believe 
that the nurse or applicant is unable to practice nursing with rea­
sonable skill and safety to patients because of: (i) physical im­
pairment; (ii) mental impairment; or (iii) chemical dependency or 
abuse of drugs or alcohol. Section 301.4521(c) provides that a 
demand for an evaluation under §301.4521(b) must be in writ­
ing and state: (i) the reasons probable cause exists to require 
the evaluation; and (ii) that refusal by the nurse or applicant to 
submit to the evaluation will result in an administrative hearing to 
be held to make a final determination of whether probable cause 
for the evaluation exists. Section 301.4521(d) states that, if the 
nurse or applicant refuses to submit to the evaluation, the Board 
shall schedule a  hearing on the  issue of probable  cause  to be  
conducted by SOAH. The nurse or applicant must be notified of 
the hearing by personal service or certified mail. The hearing is 
limited to the issue of whether the Board had probable cause to 
require an evaluation. The nurse or applicant may present testi­
mony and other evidence at the hearing to show why the nurse 
or applicant should not be required to submit to the evaluation. 
The Board has the burden of proving that probable cause exists. 
At the conclusion of the hearing, the hearing officer shall enter 
an order requiring the nurse or applicant to submit to the evalua­
tion or an order rescinding the Board’s demand for an evaluation. 
The order may not be vacated or modified under the Government 
Code §2001.058. Section 301.4521(e) states that, if a nurse or 
applicant refuses to submit to an evaluation after an order re­
quiring the evaluation is entered under §301.4521(d), the Board 
may: (i) refuse to issue or renew a license; (ii) suspend a license; 
or (iii) issue an order limiting the license. Section 301.452(f) pro­
vides that the Board may request a nurse or applicant to con­
sent to an evaluation by a practitioner approved by the Board 
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for a reason other than a reason listed in §301.4521(b). A re­
quest for an evaluation under §301.4521(f) must be in writing 
and state: (i) the reasons for the request; (ii) the type of eval­
uation requested; (iii) how the Board may use the evaluation; 
(iv) that the nurse or applicant may refuse to submit to an eval­
uation; and (v) the procedures for submitting an evaluation as 
evidence in any hearing regarding the issuance or renewal of 
the nurse’s or applicant’s license. Section 301.4521(g) states 
that, if a nurse or applicant refuses to consent to an evaluation 
under §301.4521(f), the nurse or applicant may not introduce an 
evaluation into evidence at a hearing to determine the nurse’s 
or applicant’s right to be issued or retain a nursing license un­
less the nurse or applicant: (i) not later than the 30th day be­
fore the date of the hearing, notifies the Board that an evaluation 
will be introduced into evidence at the hearing; (ii) provides the 
Board the results of that evaluation; (iii) informs the Board of any 
other evaluations by any other practitioners; and (iv) consents 
to an evaluation by a practitioner that meets Board standards 
established under §301.4521(h). Section 301.4521(h) provides 
that the Board shall establish by rule the qualifications for a li­
censed practitioner to conduct an evaluation under §301.4521. 
The Board shall maintain a list of qualified practitioners. The 
Board may solicit qualified practitioners located throughout the 
state  to be on the  list.  Section 301.4521(i) states that a nurse or 
applicant shall pay the costs of an evaluation conducted under 
§301.4521. Section 301.4521(j) provides that the results of an 
evaluation under §301.4521 are: (i) confidential and not subject 
to disclosure under the Government Code Chapter 552; (ii) not 
subject to disclosure by discovery, subpoena, or other means 
of legal compulsion for release to anyone, except that the re­
sults may be: (A) introduced as evidence in a proceeding before 
the Board or a hearing conducted by SOAH under Chapter 301; 
or (B) included in the findings of fact and conclusions of law in 
a final Board order. Section 301.4521(k) provides that, if the 
Board determines there is insufficient evidence to bring action 
against a person based on the results of any evaluation under 
§301.4521, the evaluation must be expunged from the Board’s 
records. Section 301.4521(l) requires the Board to adopt guide­
lines for requiring or requesting a nurse or applicant to submit 
to an evaluation under §301.4521. Section 301.4521(m) states 
that the authority granted to the Board under §301.4521 is in ad­
dition to the Board’s authority to make licensing decisions under 
Chapter 301. 
Section 301.453(a) provides that, if the Board determines that 
a person has committed an act listed in §301.452(b), the Board 
shall enter an order imposing one or more of the following: (i) 
denial of the person’s application for a license, license renewal, 
or temporary permit; (ii) issuance of a written warning; (iii) ad­
ministration of a public reprimand; (iv) limitation or restriction 
of the person’s license, including limiting to or excluding from 
the person’s practice one or more specified activities of nurs­
ing or stipulating periodic Board review; (v) suspension of the 
person’s license for a period not to exceed five years; (vi) re­
vocation of the person’s license; or (vii) assessment of a fine. 
Section 301.453(b) provides that, in addition to or instead of an 
action under §301.453(a), the Board, by order, may require the 
person to: (i) submit to care, counseling, or treatment by a health 
provider designated by the Board as a condition for the issuance 
or renewal of a license; (ii) participate in a program of education 
or counseling prescribed by the Board; (iii) practice for a speci­
fied period under the direction of a registered nurse or vocational 
nurse designated by the Board; or (iv) perform public service the 
Board considers appropriate. Section 301.453(c) provides that 
the Board may probate any penalty imposed on a nurse and may 
accept the voluntary surrender of a license. The Board may not 
reinstate a surrendered license unless it determines that the per­
son is competent to resume practice. Section 301.453(d) states 
that if the Board suspends, revokes, or accepts surrender of a 
license, the Board may impose conditions for reinstatement that 
the person must satisfy before the Board may issue an unre­
stricted license. 
Section 301.4531(a) states that the Board by rule shall adopt a 
schedule of the disciplinary sanctions that the Board may im­
pose under Chapter 301. In adopting the schedule of sanc­
tions, the Board shall ensure that the severity of the sanction 
imposed is appropriate to the type of violation or conduct that 
is the basis for disciplinary action. Section 301.4531(b) states, 
in determining the appropriate disciplinary action, including the 
amount of any administrative penalty to assess, the Board shall 
consider: (i) whether the person is being disciplined for multi­
ple violations of either Chapter 301 or a rule or order adopted 
under Chapter 301 or has previously been the subject of dis­
ciplinary action by the Board and has previously complied with 
Board rules and Chapter 301; (ii) the seriousness of the viola­
tion; (iii) the threat to public safety; and (iv) any mitigating fac­
tors. Section 301.4531(c) provides that, in the case of a per­
son described by §301.4531(b)(1)(A), the Board shall consider 
taking a more severe disciplinary action, including revocation of 
the person’s license, than the disciplinary action that would be 
taken for a single violation; and in the case of a person described 
by §301.4531(b)(1)(B), the Board shall consider taking a more 
severe disciplinary action, including revocation of the person’s 
license, than the disciplinary action that would be taken for a 
person who has not previously been the subject of disciplinary 
action by the Board. 
Section 301.454(d) provides that SOAH shall use the schedule 
of sanctions adopted by the Board for any sanction imposed as 
the result of a hearing conducted by SOAH. 
Section 301.455(a) provides that the license of a nurse shall be 
temporarily suspended or restricted on a determination by a ma­
jority of the Board or a three-member committee of Board mem­
bers designated by the Board that, from the evidence or informa­
tion presented, the continued practice of the nurse would con­
stitute a continuing and imminent threat to the public welfare. 
Section 301.455(b) provides that a license may be temporarily 
suspended or restricted under §301.455 without notice or hear­
ing on the complaint if: (i) institution of proceedings for a hearing 
before SOAH is initiated simultaneously with the temporary sus­
pension or determination to restrict; and (ii) a hearing is held as 
soon as possible under Chapter 301 and the Government Code 
Chapter 2001. 
Section 301.4551 provides that the Board shall temporarily sus­
pend the license of a nurse as provided by §301.455 if the nurse 
is under a Board order prohibiting the use of alcohol or a drug or 
requiring the nurse to participate in a peer assistance program, 
and the nurse tests positive for alcohol or a prohibited drug; re­
fuses to comply with a Board order to submit to a drug or alcohol 
test; or fails to participate in the peer assistance program and 
the program issues a letter of dismissal and referral to the Board 
for noncompliance. 
Section 301.461 states that the Board may assess a person who 
is found to have violated Chapter 301 the administrative costs of 
conducting a hearing to determine the violation. 
Section 301.462 provides that the Board may revoke a nurse’s li­
cense without formal charges, notice, or opportunity of hearing if 
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the nurse voluntarily surrenders the nurse’s license to the Board 
and executes a sworn statement that the nurse does not desire 
to be licensed. 
Section 301.467(a) provides that on application, the Board 
may reinstate a license to practice nursing to a person whose 
license has been revoked, suspended, or surrendered. Section 
301.467(b) provides that an application to reinstate a revoked 
license (i) may not be made before the first anniversary of the 
date of the revocation and (ii) must be made in the manner and 
form the Board requires. Section 301.467(c) provides that, if 
the Board denies an application for reinstatement, it may set a 
reasonable waiting period before the applicant may reapply for 
reinstatement. 
Section 301.468(a) provides that the Board may determine that 
an order denying a license application or suspending a license 
be probated. A person subject to a probation order shall con­
form to each condition the Board sets as the terms of probation, 
including a condition: (i) limiting the practice of the person to, or 
excluding, one or more specified activities of professional nurs­
ing or vocational nursing; or (ii) requiring the person to submit 
to supervision, care, counseling, or treatment by a practitioner 
designated by the Board. 
Section 301.501 provides that the Board may impose an admin­
istrative penalty on a person licensed or regulated under Chapter 
301 who violates Chapter 301 or a rule or order adopted under 
Chapter 301. 
Section 301.502(a) states that the amount of the administrative 
penalty may not exceed $5,000 for each violation. Further, each 
day a violation continues or occurs is a separate violation for 
purposes of imposing a penalty. Section 301.502(b) states that 
the amount of the penalty shall be based on: (i) the seriousness 
of the violation, including the nature, circumstances, extent, and 
gravity of any prohibited acts and the hazard or potential hazard 
created to the health, safety, or economic welfare of the public; 
(ii) the economic harm to property or the environment caused 
by the violation; (iii) the history of previous violations; (iv) the 
amount necessary to deter a future violation; (v) efforts made to 
correct the violation; and (vi) any other matter that justice may 
require. 
Section 301.151 authorizes the Board to adopt and enforce rules 
consistent with Chapter 301 and necessary to: (i) perform its du­
ties and conduct proceedings before the Board; (ii) regulate the 
practice of professional nursing and vocational nursing; (iii) es­
tablish standards of (iv) professional conduct for license holders 
Chapter 301; and determine whether an act constitutes the prac­
tice of professional nursing or vocational nursing. 
CROSS REFERENCE TO STATUTE. The following statutes are 
affected by this proposal: 
§213.33 §§301.452, 301.4521, 301.453, 301.4531, 301.454(d), 
301.455(a) and (b), 301.4551, 301.461, 301.462, 301.467, 
301.468(a), 301.501, 301.502, and 301.151. 
§213.33. Factors Considered for Imposition of Penalties/Sanctions 
[and/or Fines]. 
(a) The Board and the State Office of Administrative Hearings 
(SOAH) shall utilize the Disciplinary Matrix set forth in subsection (b) 
of this section in all disciplinary and eligibility matters. 
[(a) The following factors shall be considered by the executive 
director when determining whether to dispose of a disciplinary case 
by fine or by fine and stipulation and the amount of such fine. These 
factors shall be used by the State Office of Administrative Hearings 
(SOAH) when recommending a sanction and the Board in determining 
the appropriate penalty/sanction in disciplinary cases:] 
[(1) evidence of actual or potential harm to patients, clients, 
or the public;] 
[(2) evidence of a lack of truthfulness or trustworthiness;] 
[(3) evidence of misrepresentation(s) of knowledge, edu­
cation, experience, credentials, or skills which would lead a member 
of the public, an employer, a member of the health-care team, or a pa­
tient to rely on the fact(s) misrepresented where such reliance could be 
unsafe;] 
[(4) evidence of practice history;] 
[(5) evidence of present fitness to practice;] 
[(6) evidence of previous violations or prior disciplinary 
history by the Board or any other health care licensing agency in Texas 
or another jurisdiction;] 
[(7) the length of time the licensee has practiced;] 
[(8) the actual damages, physical, economic, or otherwise, 
resulting    
[(9) the deterrent effect of the penalty imposed;] 
[(10) attempts by the licensee to correct or stop the viola
tion;] 
[(11) any mitigating or aggravating circumstances;] 
[(12) the extent to which system dynamics in the practice 
setting contributed to the problem; and] 
[(13) any other matter that justice may require.] 
(b) The Disciplinary Matrix is as follows: 
Figure: 22 TAC §213.33(b) 
[(b) Each specific act or instance of conduct may be treated as 
a separate violation.] 
(c) The Board and SOAH shall consider the following factors 
in conjunction with the Disciplinary Matrix when determining the ap
propriate penalty/sanction in disciplinary and eligibility matters. The 
following factors shall be analyzed in determining the tier and sanction 
level of the Disciplinary Matrix for a particular violation or multiple 
violations of the Nursing Practice Act (NPA) and Board rules: 




or the public; 
(2) evidence of a lack of truthfulness or trustworthiness; 
(3) evidence of misrepresentation(s) of knowledge, educa­
tion, experience, credentials, or skills which would lead a member of 
the public, an employer, a member of the health-care team, or a patient 
to rely on the fact(s) misrepresented where such reliance could be un­
safe; 
(4) evidence of practice history; 
(5) evidence of present fitness to practice; 
(6) whether the person has been subject to previous disci­
plinary action by the Board or any other health care licensing agency in 
Texas or another jurisdiction and, if so, the history of compliance with 
those actions; 
(7) the length of time the person has practiced; 
(8) the actual damages, physical, economic, or otherwise, 
resulting from the violation; 
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(9) the deterrent effect of the penalty imposed; 
(10) attempts by the licensee to correct or stop the viola­
tion; 
(11) any mitigating or aggravating circumstances, includ­
ing those specified in the Disciplinary Matrix; 
(12) the extent to which system dynamics in the practice 
setting contributed to the problem; 
(13) whether the person is being disciplined for multiple 
violations of the NPA or its derivative rules and orders; 
(14) the seriousness of the violation; 
(15) the threat to public safety; 
(16) evidence of good professional character as set forth 
and required by §213.27 of this chapter (relating to Good Professional 
Character); and 
(17) any other matter that justice may require. 
[(c) Unless otherwise specified, fines shall be payable in full 
by cashier’s check or money order not later than the 45th day following 
the entry of an Order.] 
(d) Each specific act or instance of conduct may be treated as 
a separate violation. 
[(d) The payment of a fine shall be in addition to the full pay­
ment of all applicable fees and satisfaction of all other applicable re­
quirements of the NPA and the Board’s rules.] 
(e) The Board may, upon the finding of a violation, enter an 
order imposing one or more of the following disciplinary actions, with 
or without probationary stipulations: 
(1) Denial of the person’s application for a license; license 
renewal; reinstatement of a revoked, suspended, or surrendered license; 
or temporary permit; 
(2) Approval of the person’s application for a license; li­
cense renewal; reinstatement of a revoked, suspended, or surrendered 
license; or temporary permit, with reasonable probationary stipulations 
as a condition of issuance, renewal, or reinstatement of the license or 
temporary permit. Additionally, the Board may determine, in accor­
dance with §301.468 of the NPA, that an order denying a license appli­
cation, license renewal, license reinstatement, or temporary permit be 
probated. Reasonable probationary stipulations may include, but are 
not limited to: 
(A) submit to care, supervision, counseling, or treat­
ment by a health provider designated by the Board as a condition for 
the issuance, renewal, or reinstatement of the license or temporary per­
mit; 
(B) submit to an evaluation as outlined in subsec­
tions (k) and (l) of this section or pursuant to the Occupations Code 
§301.4521; 
(C) participate in a program of education or counseling 
prescribed by the Board; 
(D) limit specific nursing activities and/or periodic 
Board review; 
(E) practice for a specified period under the direction of 
a registered nurse or vocational nurse designated by the Board; 
(F) abstain from unauthorized use of drugs and alcohol 
to be verified by random drug testing conducted through urinalysis; or 
(G) perform public service which the Board considers 
appropriate; 
(3) Issuance of a Warning. The issuance of a Warning shall 
include reasonable probationary stipulations which may include, but 
are not limited to, one or more of the following: 
(A) submit to care, supervision, counseling, or treat­
ment by a health provider designated by the Board; 
(B) submit to an evaluation as outlined in subsec­
tions (k) and (l) of this section or pursuant to the Occupations Code 
§301.4521; 
(C) participate in a program of education or counseling 
prescribed by the Board; 
(D) limit specific nursing activities and/or periodic 
Board review; 
(E) practice for a specified period of at least one year 
under the direction of a registered nurse or vocational nurse designated 
by the Board; 
(F) abstain from unauthorized use of drugs and alcohol 
to be verified by random drug testing conducted through urinalysis; or 
(G) perform public service which the Board considers 
appropriate; 
(4) Issuance of a Reprimand. The issuance of a Reprimand 
shall include reasonable probationary stipulations which may include, 
but are not limited to, one or more of the following: 
(A) submit to care, supervision, counseling, or treat­
ment by a health provider designated by the Board; 
(B) submit to an evaluation as outlined in subsec­
tions (k) and (l) of this section or pursuant to the Occupations Code 
§301.4521; 
(C) participate in a program of education or counseling 
prescribed by the Board; 
(D) limit specific nursing activities and/or periodic 
Board review; 
(E) practice for a specified period of at least two years 
under the direction of a registered nurse or vocational nurse designated 
by the Board; 
(F) abstain from unauthorized use of drugs and alcohol 
to be verified by random drug testing conducted through urinalysis; or 
(G) perform public service which the Board considers 
appropriate; 
(5) Limitation or restriction of the person’s license, includ­
ing limits on specific nursing activities or periodic Board review; 
(6) Suspension of the person’s license. The Board may de­
termine that the order of suspension be enforced and active for a spe­
cific period and/or probated with reasonable probationary stipulations 
as a condition for lifting or staying the order of suspension. Reason­
able probationary stipulations may include, but are not limited to, one 
or more of the following: 
(A) submit to care, supervision, counseling, or treat­
ment by a health provider designated by the Board; 
(B) submit to an evaluation as outlined in subsec­
tions (k) and (l) of this section or pursuant to the Occupations Code 
§301.4521; 
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(C) participate in a program of education or counseling 
prescribed by the Board; 
(D) limit specific nursing activities and/or periodic 
Board review; 
(E) practice for a specified period of not less than two 
years under the direction of a registered nurse or vocational nurse des­
ignated by the Board; 
(F) abstain from unauthorized use of drugs and alcohol 
to be verified by random drug testing conducted through urinalysis; or 
(G) perform public service which the Board considers 
appropriate; 
(7) Remit payment of the administrative penalty, fine, or 
assessment of hearing costs; 
(8) Acceptance of a Voluntary Surrender of a nurse’s li­
cense(s); 
(9) Revocation of the person’s license; 
(10) Require participation in remedial education course or 
courses prescribed by the Board which are designed to address those 
competency deficiencies identified by the Board; 
(11) Assessment of a fine as set forth in §213.32 of this 
chapter (relating to Corrective Action Proceedings and Schedule of Ad­
ministrative Fines); 
(12) Assessment of costs as authorized by the Occupations 
Code §301.461 and the Government Code §2001.177; or 
(13) Require successful completion of a Board approved 
peer assistance program. 
[(e) When determining evidence of present fitness to practice, 
the Board or Executive Director may request an evaluation by a psy­
chologist or psychiatrist, who is licensed by the Texas State Board of 
Examiners of Psychologists or the Texas Medical Board, respectively. 
The evaluator must be familiar with the duties appropriate to the nurs­
ing profession. The evaluation must be conducted pursuant to profes­
sionally recognized standards and methods. The evaluation must in­
clude the utilization of objective tests and instruments which at a mini­
mum are designed to test the psychological stability and veracity of the 
applicant or licensee. The applicant or licensee subject to evaluation 
shall sign a release allowing the evaluator to review the file compiled 
by the Board staff and a release that permits the evaluator to release the 
evaluation to the Board. The applicant or licensee should be provided 
a copy of the evaluation upon completion by the evaluator; if not, the 
Board will provide the individual a copy.] 
(f) Every disciplinary order issued by the Board shall require 
the person subject to the order to participate in a program of education 
or counseling prescribed by the Board, which, at a minimum, will in­
clude a review course in nursing jurisprudence and ethics. 
[(f) When determining evidence of present fitness to practice 
by a licensee or applicant for licensure:] 
[(1) the Board or Executive Director may request an indi­
vidual risk assessment conducted by a Board-approved forensic psy­
chologist or psychiatrist who:] 
[(A) evaluates the criminal history of a person; and] 
[(B) seeks to predict:] 
[(i) the likelihood that the person will engage in 
criminal activity that may result in the person receiving a second or 
subsequent reportable adjudication or conviction; and] 
[(ii) the continuing danger, if any, that the person 
poses to the community.] 
[(C) is familiar with the duties appropriate to the nurs­
ing profession.] 
[(D) conducts the evaluation pursuant to professionally 
recognized standards and methods; and] 
[(E) utilizes objective tests and instruments that, at a 
minimum, are designed to test the psychological stability, fitness to 
practice, professional character, and/or veracity of the nurse applicant 
or licensee.] 
[(2) The applicant or licensee subject to evaluation shall 
sign a release allowing the evaluator to review the file compiled by 
the Board staff and a release that permits the evaluator to release the 
evaluation to the Board.] 
[(3) The applicant or licensee should be provided a copy of 
the evaluation upon completion by the evaluator; if not, the Board will 
provide the individual a copy.] 
(g) The following disciplinary and eligibility sanction policies 
and guidelines shall be used by the Board and SOAH when determining 
the appropriate penalty/sanction in disciplinary and eligibility matters: 
(1) Disciplinary Sanctions for Fraud, Theft, and Deception 
approved by the Board and published on February 22, 2008 in the Texas 
Register (33 TexReg 1646) and available on the Board’s website at 
http://www.bon.state.tx.us/disciplinaryaction/dsp.html. 
(2) Disciplinary Sanctions for Lying and Falsification ap­
proved by the Board and published on February 22, 2008 in the Texas 
Register (33 TexReg 1647) and available on the Board’s website at 
http://www.bon.state.tx.us/disciplinaryaction/dsp.html. 
(3) Disciplinary Sanctions for Sexual Misconduct ap­
proved by the Board and published on February 22, 2008 in the Texas 
Register (33 TexReg 1649) and available on the Board’s website at 
http://www.bon.state.tx.us/disciplinaryaction/dsp.html. 
(4) Eligibility and Disciplinary Sanctions for Nurses with 
Substance Abuse, Misuse, Substance Dependency, or other Substance 
Use Disorder and published on February 22, 2008 in the Texas 
Register (33 TexReg 1651) and available on the Board’s website at 
http://www.bon.state.tx.us/disciplinaryaction/dsp.html. 
(5) Disciplinary Guidelines for Criminal Conduct ap­
proved by the Board and published on March 9, 2007 in the Texas 
Register (32 TexReg 1409) and available on the Board’s website at 
http://www.bon.state.tx.us/disciplinaryaction/discp-guide.html. 
[(g) In accordance with the provisions of the Texas Occupa­
tions Code and the Nursing Practice Act (NPA), and in keeping with 
the obligation to protect the consumer of nursing services from the un­
safe, incompetent or unprofessional nurse, the Board of Nursing has 
adopted the following recommended guidelines for disciplinary orders 
and conditions of probation for violations of the NPA. The purpose of 
these guidelines is to give notice to licensees of the range of penalties 
which will normally be imposed upon violations of the provisions in 
Chapter 301, Subchapter J. The disciplinary guidelines are based upon 
a single count violation of each provision listed. Multiple violations 
of the same provision or rule, or other unrelated violations included in 
the administrative complaint, will be grounds for an enhancement of 
penalties subject to §301.4531(c)(1) and (2) of the NPA. All penalties 
at the upper range of the sanctions set forth in the guidelines, such as 
suspension, revocation, or surrender, include lesser penalties, i.e., fine, 
remedial education, or probation, which may also be included in the 
final penalty at the Board’s discretion.] 
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[(1) In addition to subsection (a) of this section, the Board 
shall consider the following factors, as set forth in §301.4531(b) of the 
NPA, when determining the appropriate disciplinary action:] 
[(A) whether the person is being disciplined for multi­
ple violations of the NPA, or its derivative rules and orders;] 
[(B) whether the person has been subject to previous 
disciplinary action by the Board or any other health care licensing 
agency in Texas or another jurisdiction and, if so, the history of com­
pliance with those actions;] 
[(C) the seriousness of the violation;] 
[(D) the threat to public safety; and] 
[(E) any mitigating factors.] 
[(2) The Board may, upon the finding of a violation, enter 
an order imposing one or more of the following disciplinary actions 
under the authority of §301.453(a) and (b) of the NPA:] 
[(A) Denial of the person’s application for a license, li­
cense renewal, or temporary permit;] 
[(B) Approval of the person’s application for a license, 
license renewal, reinstatement of a revoked, suspended, or surrendered 
license, or temporary permit; and set reasonable probationary stipula­
tions as a condition of issuance, reinstatement, or renewal of the license 
or temporary permit. Additionally, the Board may determine, in accor­
dance with §301.468 of the NPA, that an order denying a license appli­
cation, license renewal, or temporary permit be probated. Reasonable 
probationary stipulations may include, but are not limited to:] 
[(i) submit to care, counseling, or treatment by a 
health provider designated by the Board as a condition for the issuance 
or renewal of a license;] 
[(ii) submit to an evaluation as outlined in subsec­
tion (e) of this section;] 
[(iii) participate in a program of education or coun
seling prescribed by the Board;] 
[(iv) limit specific nursing activities and/or periodic 
board review;] 
[(v) practice for a specified period under the direc
tion of a registered nurse or vocational nurse designated by the Board;] 
­
­
[(vi) abstain from unauthorized use of drugs and al­
cohol to be verified by random drug testing; or] 
[(vii) perform public service which the Board con­
siders appropriate;] 
[(C) Issuance of a Warning. The issuance of a Warning 
shall include reasonable probationary stipulations which may include, 
but are not limited to, one or more of the following:] 
[(i) participate in a program of education or coun­
seling prescribed by the Board;] 
[(ii) practice for a specified period of at least one 
year under the direction of a registered nurse or vocational nurse des­
ignated by the Board;] 
[(iii) perform public service which the Board con­
siders appropriate;] 
[(iv) abstain from unauthorized use of drugs and al­
cohol to be verified by random drug testing; or] 
[(v) limit specific nursing activities and/or periodic 
board review;] 
[(D) Issuance of a Reprimand. The issuance of a Rep­
rimand shall include reasonable probationary stipulations which may 
include, but are not limited to, one or more of the following:] 
[(i) participate in a program of education or coun­
seling prescribed by the Board;] 
[(ii) practice for a specified period of at least two 
years under the direction of a registered nurse or vocational nurse des­
ignated by the Board;] 
[(iii) perform public service which the Board con­
siders appropriate;] 
[(iv) abstain from unauthorized use of drugs and al­
cohol to be verified by random drug testing; or] 
[(v) limit specific nursing activities and/or periodic 
board review.] 
[(E) Limitation or restriction of the person’s license, in­
cluding limits on specific nursing activities or periodic board review:] 
[(F) Suspension of the person’s license. The Board may 
determine that the order of suspension be enforced and active for a 
specific period or probated with reasonable probationary stipulations as 
a condition for lifting or staying the order of suspension. Reasonable 
probationary stipulations may include, but are not limited to, one or 
more of the following:] 
[(i) Limit the practice of the person to, or excluding, 
one or more specified activities of professional or vocational nursing;] 
[(ii) submit to an evaluation as outlined in subsec­
tion (e) of this section;] 
[(iii) submit to care, supervision, counseling, or 
treatment by a health provider designated by the Board as a condition 
for the issuance or renewal of a license;] 
[(iv) participate in a program of education or coun­
seling prescribed by the Board;] 
[(v) practice for a specified period of not less than 
two years under the direction of a registered nurse or vocational nurse 
designated by the Board;] 
[(vi) abstain from unauthorized use of drugs and al­
cohol to be verified by random drug testing; or] 
[(vii) remit payment of the administrative penalty, 
fine, or assessment of hearing costs.] 
[(G) Acceptance of a Voluntary Surrender of a nurse’s 
license(s);] 
[(H) Revocation of the person’s license;] 
[(I) Require participation in remedial education course 
or courses prescribed by the Board which are designed to address those 
competency deficiencies identified by the Board;] 
[(J) Assessment of a fine;] 
[(K) Assessment of costs as authorized by §301.461, 
Texas Occupation Code, and §2001.177, Texas Government Code; or] 
[(L) Require successful completion of a Board ap­
proved peer assistance program.] 
[(M) Every disciplinary order issued by the Board will 
require that the person subject to the order will participate in a program 
of education or counseling prescribed by the Board which at a mini­
mum will include a review course in nursing jurisprudence and ethics.] 
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(h) To the extent that a conflict exists between the Disciplinary 
Matrix and a disciplinary and eligibility sanction policy described in 
subsection (g) of this section, the Disciplinary Matrix controls. 
[(h) The following disciplinary and eligibility sanction poli­
cies and guidelines shall be used by the Executive Director, the State 
Office of Administrative Hearings (SOAH), when recommending a 
sanction; and the Board in determining the appropriate penalty/sanc­
tion in disciplinary and eligibility matters:] 
[(1) Disciplinary Sanctions for Fraud, Theft and Deception 
approved by the Board and published on February 22, 2008 in the Texas 
Register (33 TexReg 1646) and available on the Board’s website at 
http://www.bon.state.tx.us/disciplinaryaction/dsp.html.] 
[(2) Disciplinary Sanctions for Lying and Falsification ap­
proved by the Board and published on February 22, 2008 in the Texas 
Register (33 TexReg 1647) and available on the Board’s website at 
http://www.bon.state.tx.us/disciplinaryaction/dsp.html.] 
[(3) Disciplinary Sanctions for Sexual Misconduct ap­
proved by the Board and published on February 22, 2008 in the Texas 
Register (33 TexReg 1649) and available on the Board’s website at 
http://www.bon.state.tx.us/disciplinaryaction/dsp.html.] 
[(4) Eligibility and Disciplinary Sanctions for Nurses 
with Substance Abuse, Misuse, Substance Dependency, or other 
Substance Use Disorder and published on February 22, 2008 in the 
Texas Register (33 TexReg 1651) and available on the Board’s website 
at http://www.bon.state.tx.us/disciplinaryaction/dsp.html.] 
[(5) Disciplinary Guidelines for Criminal Conduct ap­
proved by the Board and published on March 9, 2007 in the Texas 
Register (32 TexReg 1409) and available on the Board’s website at 
http://www.bon.state.tx.us/disciplinaryaction/discp-guide.html.] 
(i) Unless otherwise specified, fines shall be payable in full by 
cashier’s check or money order not later than the 45th day following 
the entry of an Order. 
(j) The payment of a fine shall be in addition to the full pay­
ment of all applicable fees and satisfaction of all other applicable re­
quirements of the NPA and the Board’s rules. 
(k) If the Board has probable cause to believe that a person 
is unable to practice nursing with reasonable skill and safety because 
of physical impairment, mental impairment, chemical dependency, or 
abuse of drugs or alcohol, the Board may require an evaluation by a 
Board-approved addictionologist, addictionist, medical doctor, neurol­
ogist, doctor of osteopathy, psychologist, or psychiatrist, with creden­
tials appropriate for the specific evaluation requested, as determined 
by the Board. In all cases, the evaluator must possess credentials, ex­
pertise, and experience appropriate for conducting the requested eval­
uation, as determined by the Board. The Board reserves the right to 
request a forensic component for any evaluation. In such cases, the 
evaluator must possess forensic credentials, expertise, and experience 
appropriate for conducting the requested forensic evaluation, as deter­
mined by the Board. The evaluator must be familiar with the duties 
appropriate to the nursing profession. The evaluation must be con­
ducted pursuant to professionally recognized standards and methods. 
The evaluation must include the utilization of objective tests and instru­
ments, as determined and requested by the Board, which are designed 
to test the psychological stability, fitness to practice, professional char­
acter, and veracity of the person subject to evaluation. If applicable, the 
evaluation must include information regarding the person’s prognosis 
and medication regime. The person subject to evaluation shall sign a 
release allowing the evaluator to review the file compiled by the Board 
staff and a release that permits the evaluator to release the evaluation to 
the Board. The person subject to evaluation should be provided a copy 
of the evaluation upon completion by the evaluator; if not, the Board 
will provide the person a copy. 
(l) When determining evidence of present fitness to practice 
because of known or reported unprofessional conduct, lack of good 
professional character, or prior criminal history: 
(1) The Board may request an evaluation conducted by a 
Board-approved forensic psychologist or forensic psychiatrist who: 
(A) evaluates the behavior in question or the prior crim­
inal history of the person; 
(B) seeks to predict: 
(i) the likelihood that the person subject to evalua­
tion will engage in the behavior in question or criminal activity again, 
which may result in the person committing a second or subsequent re­
portable violation or receiving a second or subsequent reportable adju­
dication or conviction; and 
(ii) the continuing danger, if any, that the person 
poses to the community; 
(C) is familiar with the duties appropriate to the nursing 
profession; 
(D) conducts the evaluation pursuant to professionally 
recognized standards and methods; and 
(E) utilizes objective tests and instruments, as de­
termined and requested by the Board, that are designed to test the 
psychological stability, fitness to practice, professional character, 
and/or veracity of the person subject to evaluation. 
(2) The person subject to evaluation shall sign a release al­
lowing the evaluator to review the file compiled by Board staff and a 
release that permits the evaluator to release the evaluation to the Board. 
(3) The person subject to evaluation should be provided a 
copy of the evaluation upon completion by the evaluator; if not, the 
Board will provide the person a copy. 
(4) The provisions of the Occupations Code §301.4521 ap­
ply to an evaluation requested under this subsection. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on November 23, 
2009. 
TRD-200905410 
Jena R. Abel 
Assistant General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 305-6822 
PART 24. TEXAS BOARD OF 
VETERINARY MEDICAL EXAMINERS 
CHAPTER 577. GENERAL ADMINISTRATIVE 
DUTIES 
The Texas Board of Veterinary Medical Examiners (Board) 
proposes amendments to §577.2, concerning Meetings, and 
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§577.12, concerning Directory of Licensees. The proposed 
amendments result from the Board’s rule review of Chapter 
577, conducted in accordance with Texas Government Code, 
§2001.039. 
Elsewhere in this issue of the Texas Register, the Board contem­
poraneously proposes the rule review of Chapter 577. 
The Board proposes the following changes to 22 TAC Chapter 
577 that would clarify the rules regarding general administrative 
duties of the Board, including but not limited to meetings and the 
directory of licensees. 
Language would be revised in §577.2 to conform the rule to the 
current practice of the Board and other state laws and rules re­
garding meetings conducted by the Board, including an agenda 
being posted, Roberts’ Rules of Order governing the meetings, 
meetings being open to the public, consequences of disruptive 
behavior, the procedure for how meetings will be conducted with 
regards to members of the public and journalists. In addition, the 
proposed amendment addresses the procedure for the Board to 
follow with regards to executive sessions. 
Language would be revised in §577.12 to show the Office of the 
Attorney General as correct agency promulgating the guidelines 
and rules on directories of licensees. 
Dewey E. Helmcamp III, executive director, has determined that 
for each year of the  first five years the proposed amendments are 
in effect there will be no fiscal implications for state or local gov­
ernment as a result of enforcing or administering the proposed 
amendments. 
Mr. Helmcamp III has also determined that for each year of the 
first five years the proposed amendments are in effect the public 
benefit anticipated as a result of the proposed revisions would 
be ensuring that the general public is aware of the requirements 
and procedures for how meetings are conducted and the appro­
priate laws and rules governing meetings of the Board, as well as 
the correct agency that promulgates the guidelines and rules re­
garding directories of licensees. There will be no effect on small 
businesses. There is no anticipated economic cost to persons 
who are required to comply with the proposed amendments. 
The Texas Board of Veterinary Medical Examiners invites com­
ments on the proposal from any member of the public. A written 
statement should be mailed or delivered to Loris Jones, Texas 
Board of Veterinary Medical Examiners, 333 Guadalupe, Ste. 3­
810, Austin, Texas 78701-3942, by facsimile (FAX) to (512) 305­
7574, or by e-mail vet.board@tbvme.state.tx.us. Comments will 
be accepted for 30 days following publication in the Texas Reg-
ister. 
SUBCHAPTER A. BOARD MEMBERS AND 
MEETINGS--DUTIES 
22 TAC §577.2 
The amendment is proposed under the authority of the Vet­
erinary Licensing Act, Occupations Code, §801.151(a) which 
states that the Board may adopt rules necessary to administer 
the chapter. 
Texas Occupations Code,  Chapter 801,  is affected by this pro­
posal. 
§577.2. Meetings. 
(a) The president shall preside at meetings of the Board. In 
his absence, the vice-president shall preside. In the absence of both the 
Board president and vice-president, the secretary shall preside. 
(b) The Board shall hold a minimum of two regular meetings 
each year for the purpose of conducting Board business. Other meet­
ings may be held on the call of the President or upon petition to the 
President of two or more Board members. The Board may hold meet­
ings by telephone conference call or video conference call provided that 
the requirements of the Government Code, §551.125 and/or §551.127, 
are met. 
(c) An agenda for each board meeting shall be posted in accor­
dance with law and copies shall be sent to the board members. 
(d) Board and committee meetings shall be conducted pur­
suant to the provisions of Robert’s Rules of Order Newly Revised un­
less the board by rule adopts a different procedure. 
(e) Meetings of the board are open to the public unless such 
meetings are conducted in executive session pursuant to state law. 
(f) In order that board meetings may be conducted safely, ef­
ficiently, and with decorum, attendees may not engage in disruptive 
activity that interferes with board proceedings. 
(g) Members of the public shall not address or question board 
members during meetings unless recognized by the board’s presiding 
officer pursuant to a published agenda item. 
(h) Journalists have the same right of access to board meetings 
conducted in open session as other members of the public and are sub­
ject to the same requirements. 
(i) The board’s presiding officer may exclude from a meeting 
any person who, after being duly warned, persists in disruptive activity 
that interferes with board proceedings. 
(j) [(c)] Five members of the Board shall constitute a quorum 
and all members shall have a vote on all matters except where a Board 
member may be recused from voting for good cause. Decisions must 
be made by affirmative vote of five members. 
(k) [(d)] Recording of meetings. 
(1) A person may record all or part of the proceedings of a 
public Board meeting means of a tape recorder, video camera, or other 
means of audio or visual reproduction. 
(2) In order to minimize disruption of the normal order of 
Board business, the executive director or Board president may direct 
any individual wishing to record or videotape the meeting as to equip­
ment location, placement, and the manner in which the recording is 
conducted. 
(l) Executive Session. 
(1) The board may meet in executive session pursuant to 
law. 
(2) An executive session of the board shall not be held un­
less a quorum of the board has first been convened in open meeting. If 
during such open meeting, a motion is passed by the board to hold an 
executive session, the presiding officer shall publicly announce that an 
executive session will be held. 
(3) The presiding officer of the board shall announce the 
date and time at the beginning and end of the executive session. 
(4) A certified agenda of the executive session shall be pre­
pared. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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Texas Board of Veterinary Medical Examiners 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 305-7563 
♦ ♦ ♦ 
SUBCHAPTER B. STAFF 
22 TAC §577.12 
The amendment is proposed under the authority of the Vet­
erinary Licensing Act, Occupations Code, §801.151(a) which 
states that the Board may adopt rules necessary to administer 
the chapter. 
Texas Occupations Code, Chapter 801, is affected by this pro­
posal. 
§577.12. Directory of Licensees. 
Upon request the Board will furnish a complete or partial listing of cur­
rently licensed veterinarians in printed or electronic format. Costs for 
the directory will vary depending on the information requested and will 
be in accordance with the Office of the Attorney General 1 TAC §§70.1 
- 70.11 (relating to Cost of Copies of Public Information) [General Ser­
vices Commission guidelines and rules]. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Board of Veterinary Medical Examiners 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 305-7563 
TITLE 30. ENVIRONMENTAL QUALITY 
PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 
CHAPTER 101. GENERAL AIR QUALITY 
RULES 
SUBCHAPTER B. FAILURE TO ATTAIN FEE 
30 TAC §§101.100 - 101.105, 101.107 - 101.109, 101.112, 
101.114 - 101.122 
The Texas Commission on Environmental Quality (TCEQ or 
commission) proposes new §§101.100 - 101.105, 101.107 ­
101.109, 101.112, and 101.114 - 101.122. 
The proposed new sections will be submitted to the United 
States Environmental Protection Agency (EPA) as a revision to 
the state implementation plan (SIP). 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED RULES 
Federal Clean Air Act (FCAA), §182(d)(3) and (e) and §185 re­
quire each SIP for ozone nonattainment areas classified as se­
vere or extreme to include a requirement for the imposition of a 
penalty fee for major stationary sources of volatile organic com­
pounds (VOC) located in the area if the area  fails to attain the  
ozone National Ambient Air Quality Standard (NAAQS or stan­
dard) by the applicable attainment date. The Houston-Galve­
ston-Brazoria (HGB) area is classified as severe for both the 
one-hour ozone NAAQS and the 1997 eight-hour ozone NAAQS. 
The FCAA, §182(f) requires all SIP requirements that apply for 
VOC to also apply  for emissions of nitrogen oxides (NOX). The 
fee is required to be paid for each calendar year after the attain­
ment date until the area is redesignated as an attainment area 
for ozone. Additionally, the SIP must include procedures for the 
assessment and collection of the penalty fee. 
As stated in FCAA, §185, the required penalty is $5,000 per 
ton, as adjusted by the consumer price index, of VOC or NOX or 
both emitted in excess of 80% of the stationary source’s base­
line emissions (their baseline amount, as discussed elsewhere in 
this preamble). The source’s baseline amount is proposed to be 
calculated as the lower of the baseline emissions or authorized 
emissions from the baseline year, 2007. If the fee is not imposed 
and collected by the state, then FCAA, §185(d) requires that the 
EPA impose and collect the fee. 
A recent court ruling, South Coast v. EPA, 472 F.3d 882  (D.C.  
Cir. 2007), decision clarified on reh’g by 489 F.3d 1245 (D.C.Cir. 
2007), cert. denied by 128 S.Ct. 1065 (U.S. 2008), vacated 
the EPA’s  Phase I ozone implementation rule that allowed ar­
eas to stay implementation of the penalty fee requirement for 
the one-hour ozone standard. Additionally, EPA is requiring such 
provisions be submitted for severe and extreme nonattainment 
area for the 1997 eight-hour ozone NAAQS. Future EPA rule-
making may specify how EPA interprets the applicability of the 
penalty fee requirement for future ozone standards. The EPA 
has been discussing with states possible flexibility options re­
lating to the collection of a penalty fee but has issued no final 
guidance regarding these options. Given the lack of official guid­
ance regarding applicability and implementation of the penalty 
fee requirement, the commission is proposing several flexibility 
options for comment and consideration at adoption. 
The EPA has, however, described some basic principles for the 
applicability of the FCAA, §185 fee obligation applicability for 
severe ozone nonattainment areas. In a final rule published 
November 16, 2005, in the Federal Register (70 FedReg 69440)  
regarding the Maryland portion of the Washington, D.C. severe 
one-hour ozone nonattainment area, the EPA noted in response 
to a comment  that "Section 185 of the Act simply requires that 
the SIP contain a provision that major stationary sources within a 
severe or extreme nonattainment area pay ’a fee to the state as 
a penalty’ for failure of that area to attain the ozone NAAQS by 
the area’s attainment date. This penalty fee is based on the tons 
of volatile organic compounds or nitrogen oxides emitted above 
a source-specific trigger level during the ’attainment year.’ It first 
comes due for emissions during the calendar year beginning af­
ter the attainment date and must be paid annually until the area 
is redesignated to attainment of the ozone NAAQS. . . . Thus, 
if a severe area, with an attainment date of November 15, 2005, 
fails to attain by that date, the first penalty assessment will be as­
sessed in calendar year 2006 for emissions that exceed 80% of 
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the source’s 2005 baseline emissions." (See 70 FedReg 69440, 
69441.) 
The EPA goes on further to state that a "penalty fee that is based 
on emissions could have some incidental effect on emissions if 
sources decrease their emissions to reduce the amount of the 
per ton monetary penalty. However, the penalty fee does not 
ensure that any actual emissions reduction will ever occur, since 
every source can pay a penalty rather than achieve actual emis­
sions reductions. The provision’s plain language evinces an in­
tent to penalize emissions in excess of a threshold by way of a 
fee; it does not have as a stated purpose the goal of emissions 
reductions." (See 70 FedReg 69440, 69441-69442.) 
The EPA issued guidance on March 21, 2008, regarding estab­
lishing emission baseline amounts. The March 21, 2008, guid­
ance memo discusses alternative methods for calculating the 
baseline amount, as permitted by FCAA, §185. The EPA noted 
that in some cases, baseline amounts may not be representative 
of normal operating conditions, because the source’s emissions 
are irregular, cyclical, or otherwise vary significantly from year to 
year. The EPA has indicated that relying on the EPA’s regulations 
for Prevention of Significant Deterioration of Air Quality (PSD) 
found in 40 Code of Federal Regulations (CFR) §52.21(b)(48) 
would be an acceptable  alternative method for calculating the 
baseline amount. Under the PSD rules, sources generally may 
use emissions data from any 24 consecutive month period within 
the last ten years (a 2-in-10 lookback period) to calculate their 
average annual actual emissions rate, referred to as baseline 
emissions in this proposed rule. The EPA determined the 2-in-10 
lookback period to be reasonable because it allows sources to 
consider an average emissions rate for a full business cycle. The 
PSD rules modify this concept for electrical utility steam gener­
ating units to 24 consecutive months within the last five years (a 
2-in-5 lookback period), due to a shorter business cycle for those 
units. The commission agrees that use of the 2-in-10 and 2-in-5 
lookback periods are reasonable for sources whose emissions 
are irregular, cyclical, or otherwise vary significantly from year to 
year, and proposes to provide this flexibility in the same manner 
as provided for in the Texas new source review program. 
The EPA used this March 21, 2008, memorandum in evaluat­
ing the San Joaquin Valley (SJV) §185 fee rule, as noted in 
its proposed limited approval and limited disapproval published 
August 19, 2009, in  the  Federal Register (74 FedReg 41826). 
In reviewing the SJV §185 fee rule, the EPA noted that there 
were several provisions that conflict with FCAA, §185 that pre­
vent full approval of the submitted SIP revision, including: (1) 
a provision that exempts units that begin operation after the at­
tainment year; (2) a provision that exempts a clean emissions 
unit as a unit that is equipped with an emissions control technol­
ogy that either has a minimum 95% control efficiency (or 85% 
for lean-burn internal combustion engines), or meets the require­
ments for achieved-in-practice Best Achievable Control Technol­
ogy during the five years immediately prior to the end of the at­
tainment year; (3) a provision defining the baseline period as two 
consecutive years consisting of the attainment year and the year 
immediately prior to the attainment year; (4) a provision allowing 
averaging over two to five years to establish baseline emissions; 
and (5) a provision that defines "major source" by referring to 
a version of the definition that, although it correctly defines the 
major source threshold, is not SIP approved. The EPA noted 
specifically that with regard to issue number two noted above, 
SJV did not request that the EPA review this option for accept­
ability as an equivalent alternative under FCAA, §172(e), and did 
not provide a demonstration that the program it submitted would 
ensure that controls are "not less stringent" than those required 
under FCAA, §172(e). This notice provides some information 
regarding EPA’s current thinking regarding the requirements of 
the §185 fee program, but is not final. The EPA also noted in the 
SJV proposal that "{t}he State must adopt and submit a rule to 
collect fees . . . from those units, or consistent with the Admin­
istrator’s obligation under FCAA, §185(d), EPA will collect those 
fees." (See 74 FedReg 41826, 41828.) 
One flexibility option the commission is proposing for comment 
is to allow major sources to aggregate either pollutants (VOC 
or NOX) or sites (but not both) for purposes of determining their 
baseline amount and the penalty fee that applies to the major 
source. Because VOC and NOX do not impact ozone formation 
equally, the approach used by some SIP revisions is to target 
those pollutants in a way that will provide the most effective at­
tainment strategy. This targeting is a result of the knowledge 
gained from detailed modeling of the particular nonattainment 
area, and states are required by the FCAA to assess and de­
velop strategies for nonattainment areas to achieve attainment 
and maintenance of the NAAQS. In some SIP revisions, includ­
ing revisions for the HGB nonattainment area, targeted emis­
sion reductions of one pollutant in preference to the other is an 
effective way to reduce ozone formation. The commission’s pro­
posed flexibility option to allow aggregation of VOC and NOX or 
site aggregation for either pollutant supports the approach used 
to reduce ozone formation in the HGB area by linking the control 
strategies for the HGB ozone nonattainment area to the baseline 
amount and penalty fee calculations. The targeted NOX emis­
sions reduction control strategy used for the one-hour ozone at­
tainment demonstration for the HGB area was approved by the 
EPA. Certain major sources have been allowed, under specific 
rules adopted and approved as part of the HGB ozone nonattain­
ment plan, to participate in airshed-specific cap and trade pro­
grams for VOC and NOX as a part of a cost-effective approach 
to reducing ozone formation. 
This proposal provides for restrictions for calculations of base­
line amounts and fee obligations to remain consistent with VOC 
and NOX aggregation allowed for SIP compliance in EPA-ap­
proved SIP revisions. Baseline amounts and aggregation meth­
ods, once established, will remain fixed throughout the applica­
bility of the penalty fee obligation in order to maintain consistency 
and transparency for reductions of actual emissions over time, 
and to prevent gaming. If a major source chooses to combine 
VOC and NOX at a site, it will not be allowed to further aggre­
gate emissions across multiple sites. Major sources aggregat­
ing VOC across multiple sites for baseline amount consideration 
may not further aggregate VOC with NOX at a particular site. This 
same principle applies for NOX; aggregation of NOX for a base­
line amount across multiple sites will preclude combining NOX 
with VOC at a specific site. A site opting to aggregate VOC with 
NOX pollutants in calculating its baseline amount is also prohib­
ited from using the Equivalent Alternative Obligation as defined 
in §101.121 provision of applying emissions banking and trad­
ing credits or allowances towards their Failure to Attain Fees as 
defined in §101.114. 
Fee obligations are required to remain consistent with the base­
line amount determination approach. Once a particular method 
for baseline amount calculation is chosen, the penalty fee calcu­
lation must remain consistent with that method, and will not be 
allowed to change. Therefore, if a major source has decided, 
based on its approach in meeting SIP requirements, to aggre­
gate pollutants under one of the options of this subchapter as 
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the most appropriate choice for determining a baseline, all sub­
sequent fee obligations will remain consistent with that choice. 
A draft EPA memo, dated February 10, 2009, provided 
to the Clean Air Act Advisory committee for consid­
eration by the Section 185 Work Group (available at 
http://www.epa.gov/air/caaac/185.html) allows states to propose 
alternative programs for reduction in ozone pollution, rather 
than imposing fees, if the alternative program achieves the 
same environmental benefit as imposing a fee program. The 
commission agrees that allowing this kind of flexibility would 
provide an equivalent or better environmental benefit, and would 
meet or exceed the requirements of the FCAA. As discussed 
further in this preamble, the commission is proposing to allow 
a reduction of the fee on a dollar for dollar basis by funding 
a supplement environmental project (if the project were not 
otherwise required). Additionally, the commission is proposing 
to allow a retirement of an emission reduction credit or cap and 
trade allowance on a ton per ton basis to reduce the amount of 
emissions at a site. This retirement is considered equivalent to 
other methods of reducing emissions to reduce fee obligation 
amount. However, since the EPA has not provided formal 
guidance or rules regarding alternative obligation programs 
under FCAA, §172(e) the commission requests comment 
regarding these flexibility options, and whether these flexibility 
options are equivalent alternatives under FCAA, §172(e). The 
commission proposes, and requests comment on, additional 
flexibility options for the application of FCAA, §185 fees, as 
discussed further in the SECTION BY SECTION portion of 
the preamble. Lastly, during the stakeholder process, some 
commenters raised concerns regarding whether it is appropriate 
(and legal) for the commission to adopt a rule that requires 
companies to pay a fee for emissions that occurred in the past 
(calendar year 2008). The commission solicits comment on the 
issue of whether it is more appropriate to adopt rule language 
that would require that the fee would be due only for emissions 
that occurred in full calendar years after the effective date of 
this rulemaking, e.g., calendar year 2011 and after. 
SECTION BY SECTION DISCUSSION 
§101.100, Definitions 
Proposed new §101.100 contains definitions necessary for ap­
plying the rules. The terms defined include actual emissions, 
aggregated pollutant baseline amount, attainment date, attain­
ment year, baseline amount, baseline emissions, electric utility 
steam generating unit, extension year, major stationary source, 
multiple site baseline amount, and regulated entity. 
Actual emissions are proposed to be defined to include  emis­
sions from normal operations, and emissions associated with 
startups, shutdowns, maintenance (authorized or not otherwise 
authorized) and emissions from emissions events or other 
events not otherwise authorized and are reported annually to 
the commission for each calendar year. 
The aggregated pollutant baseline amount would be proposed 
to be the sum of both VOC and NOX baseline amounts for a sin­
gle regulated entity. Both the baseline basis, whether allowable 
emissions or baseline emissions, and the year used for the de­
termination must be the same. 
Attainment  date is proposed to be defined as the date an area 
was scheduled to be designated as having attained the ozone 
NAAQS in a SIP. The attainment year is proposed as the full cal­
endar year that contains the attainment date. Extension year 
would  be proposed  to be defined as a year that meets the re­
quirements of FCAA, §181(a)(5). 
Baseline emissions is proposed to be defined to include  emis­
sions from normal operations, and emissions associated with 
startups, shutdowns, and maintenance, but excludes emissions 
from emissions events. Emissions events are excluded from the 
baseline amount calculations because they are not authorized 
and not representative of routine operations. For the purposes 
of this subchapter, baseline amount is the term referenced as 
"baseline amount" in the FCAA, §185 and in this subchapter, 
would be the lower of baseline emissions or authorized emis­
sions at a site, as of the attainment year. If the source’s emis­
sions are irregular, cyclical, or otherwise vary significantly from 
year to year, the average baseline emissions calculated from a 
consecutive 24-month historical period. Because the historical 
time period allowed by electrical utility steam generating units 
to determine an average based on 24 months differs from other 
types of emissions generating units, these units are specifically 
defined for this rule. The definition of electric utility steam gener­
ating unit is consistent with the definition used in 30 TAC §116.12, 
Nonattainment and Prevention of Significant Deterioration Re­
view Definitions. An emissions inventory is required for major 
sources per §101.10, relating to Emissions Inventory Require­
ments. Emissions reported in this report by regulated entities 
and recorded by the commission would be included in the basis 
for calculating fees and, if baseline emissions are used, included 
in the baseline amount. 
The definition for major stationary source applicability definition 
used in the 30 TAC §122.10, General Definitions, for VOC or NOX 
is proposed to be used. 
Multiple  site  baseline amount is proposed to be defined as the 
sum of all VOC or NOX baseline amounts from multiple sites. An 
aggregated pollutant baseline amount is proposed to be defined 
in this rule as the combining of VOC and NOX baseline amounts 
at a site. This aggregation would be restricted in accordance 
with proposed §101.120. This aggregation would be restricted 
to sources participating in a local cap and trade program listed 
under the provisions of proposed §101.105. 
A regulated entity is proposed as a major source for the pollu­
tant exceeding the requirement in the section. The language is 
intended to define a regulated entity as a major source if it meets 
the requirement of either of the emissions thresholds listed. A 
major source may be major for only one or both pollutants. 
§101.101, Applicability 
The FCAA, §185 requires areas classified as severe or extreme 
to include a requirement for fees on VOC emissions in excess of 
80% of a baseline amount for major sources located in an area 
failing to attain the standard. FCAA, §182(f), further requires that 
all SIP requirements applying to VOC also apply for sources of 
NOX. This section identifies that the provisions of this subchap­
ter apply to the HGB one-hour ozone nonattainment area, which 
failed to demonstrate attainment of the one-hour ozone standard 
by its attainment date. Additional language as proposed spec­
ifies future applicability for major stationary sources located in 
severe or extreme ozone nonattainment areas that fail to attain 
the ozone NAAQS by the area’s attainment date. 
§101.102, New Source Exemption 
This section proposes that any major stationary source that was 
not in operation on or before the attainment date is exempt from 
the requirements of this subchapter. These sources did not con­
34 TexReg 8646 December 4, 2009 Texas Register 
tribute emissions to a baseline amount for the nonattainment 
area for the attainment date. The FCAA, §185 relates to the 
area not making attainment as scheduled by the SIP revision. 
Sources not in operation by this date and not operating at any 
time in the nonattainment area prior to the attainment date were 
not part of the SIP revision and did not contribute to the area’s 
emissions and nonattainment status. These sources have al­
ready offset their new emissions and installed equipment meet­
ing the lowest achievable emission rates. 
§101.103, Baseline Amount Calculation 
The method for a one-time determination of baseline amount for 
each VOC or NOX or both is outlined in this proposed section. 
A one-time baseline amount is determined for each pollutant for 
which the source qualifies as a major source. If the major station­
ary source is major for only one pollutant, the baseline amount 
estimate is required for just that pollutant. In subsection (a), the 
baseline amount is defined to mean the lower of annual, mainte­
nance, start-up, and shutdown emissions reported on the emis­
sions inventory during the attainment year or the emissions as 
allowed by the applicable Chapter 116 authorizations in effect for 
the site on the attainment date. Emissions inventory data are col­
lected annually by the commission, and after a review process, 
are entered into the state’s industrial emissions database. It is 
proposed that regulated entities are provided an opportunity to 
review, and if necessary, modify data submitted that year and for 
the immediately preceding year. Although it is recognized that 
emissions calculation factors occasionally change, the commis­
sion uses the data as represented in the emissions inventory as 
the emissions record for planning in SIP revisions. Because the 
data represents emissions for a reporting year as accurately as 
possible, and is relied upon in SIP revisions by the commission 
for air quality planning, revising historical emissions inventory 
emissions rates is not supported. 
Exclusion of emissions events from the baseline amount is con­
sistent with the fact the emissions are not authorized or repre­
sentative of normal operations. If a major stationary source has 
less than one year of operation, it may not have a complete year 
of annual, maintenance, start-up, and shutdown emissions and 
thus will only have allowable information representing a year of 
operation for a baseline amount determination. 
If the regulated entity has emissions that are irregular, cyclical, 
or otherwise vary significantly from year to year, an alternative 
method for determining emissions would be allowed using a his­
torical perspective of annual, maintenance, start-up, and shut­
down emissions as outlined in subsection (b). The FCAA, §185 
does not address  the period by which a historical period is de­
fined. However, as discussed elsewhere in this preamble, the 
EPA has issued a March 21, 2008, guidance memo stating an 
acceptable alternative method would be to determine a base­
line amount using a period similar to estimating "baseline actual 
emissions" found in EPA’s PSD, 40 CFR §52.21(b)(48). 
For the purposes of this proposed subsection, the target is the at­
tainment year, so the five (for electric generating units (EGU)) or 
ten (non-EGU) years immediately preceding the attainment date 
would be used as the window for the possible historical lookback 
period. The average consecutive 24-month period would be the 
basis for determining the baseline amount, in tons. All units at 
a site would be required to use the same 24-month period when 
calculating a baseline, but a separate 24-month period could be 
used for each pollutant. The commission interprets the FCAA, 
§185 language requiring the use of the lower of baseline emis­
sions or authorized emissions to include emissions from an al­
ternative method. Thus, the 24-month average amount must be 
lower than any total emissions authorization in effect on the at­
tainment date. 
When control or ownership changes for emission units during 
the attainment year, emissions from those emission units could 
be attributed to the regulated entity with control or ownership of 
the emission unit on December 31st of the attainment year. 
The proposed rule would require the baseline amount calcula­
tion and supporting documentation are to be submitted to the 
agency on forms approved by the executive director. The base­
line amount calculation would be subject to approval by the ex­
ecutive director. 
The FCAA, §185 fee is required on emissions exceeding 80% of 
a baseline amount determined for the attainment year until the 
fee no longer applies for the area. A baseline amount is deter­
mined by each regulated entity that is a major source of VOC 
or NOX or both based on representative emissions or authorized 
emissions. Thus, the baseline amount would be a fixed value 
and would not be changed without the approval of the executive 
director. 
§101.104, Aggregated Pollutant Baseline Amount 
This proposed section provides for the aggregation of both VOC 
and NOX for a single site. The commission is proposing to al­
low aggregation of a site’s VOC and NOX baseline amount with 
certain restrictions that are consistent with EPA-approved SIP 
revisions. 
If VOC and NOX are aggregated at a single site, no other base­
line amount aggregation, such as for sources under common 
control, would be allowed. The baseline amount would be calcu­
lated using the methodology in proposed §101.103, and the cal­
culated baseline amount values for each pollutant are combined 
per this section. The baseline amount would be calculated using 
the same method for both pollutants. Because the pollutants are 
being combined into a single baseline, the proposed rule would 
require that the same period of time, and annual, maintenance, 
start-up, and shutdown emissions or authorized emissions ba­
sis be used to calculate the baseline amount for both pollutants. 
Regulated entities that choose to aggregate pollutants into a sin­
gle baseline amount for a site would be prohibited from using 
the equivalent alternative obligation provision under proposed 
§101.120. 
Since the EPA has not provided final guidance or rules on 
the availability of alternative obligation programs under FCAA, 
§172(e), as discussed elsewhere in this preamble the commis­
sion requests comment on this flexibility option. 
§101.105, Multiple Site Aggregation Baseline Amount 
This proposed section would provide for the aggregation of ei­
ther VOC or NOX (but not both) at multiple sites, to align fee obli­
gations with the EPA approved attainment demonstration emis­
sions reduction approach. The proposed rules would allow own­
ers or operators of major stationary sources to aggregate base­
lines amounts of NOX emissions from multiple sites if they are 
subject to Chapter 101, Subchapter H, Division 3 or to aggregate 
VOC emissions if they are subject to Chapter 101, Subchapter 
H, Division 6. This restriction limits the aggregation to the same 
regulated entities that  are allowed to aggregate emissions for  
compliance under the applicable attainment demonstration SIP 
revision. 
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Baseline amounts are first calculated separately for each site for 
VOC or NOX, or both, if the regulated entity is a major source of 
both pollutants, using the method outlined in proposed §101.103 
prior to any baseline amount aggregation for multiple sites. This 
separate initial calculation of baseline amount is intended to pro­
vide transparency and consistency in baseline amount determi­
nations with any subsequent aggregation. 
The proposed rules would not allow owners or operators of major 
stationary sources to aggregate VOC and NOX baseline amounts 
at a site and also aggregate across multiple major sources un­
der common control. Owners or operators of major stationary 
sources opting to combine emissions from multiple major sta­
tionary sources under common control cannot further aggregate 
VOC and NOX at a site as allowed under proposed §101.115. 
The aggregation methodology must be consistent throughout 
the baseline amount calculation and fee obligation calculation. 
Thus, the same period of time would be required as a basis for 
the baseline amount calculation for all aggregated sites under 
a pollutant. A separate 24-month period can be used for each 
pollutant. 
Since the EPA has not provided final guidance or rules on 
the availability of alternative obligation programs under FCAA, 
§172(e), as discussed elsewhere in this preamble the commis­
sion requests comment on this flexibility option. 
§101.107, Baseline Amount for Sources in Operation as a Minor 
Source on Attainment Date 
This proposed section provides that regulated entities owning 
or operating stationary sources that were not major sources for 
either pollutant (VOC or NOX) on the attainment date, that be­
come major after the attainment date, would establish a baseline 
amount based on the first full year of operation as a major source 
for VOC or NOX, or both. The baseline amount calculation would 
be determined separately for VOC and NOX. The section would 
also require that a regulated entity report emissions to the com­
mission to establish its baseline amount no later than May 31st 
following the first full year of operation as a major source. The 
baseline amount calculation would be subject to approval by the 
executive director, and would be fixed and not changed without 
approval of the executive director until the failure to attain fee no 
longer applies in the area. 
Since the EPA has not provided final guidance or rules on the 
calculation of an appropriate baseline amount for sources that 
become major sources after the attainment date, the commission 
requests comment on this issue. 
§101.108, Adjustment of Baseline Amount 
The proposed new section would specify the limited circum­
stances in which baseline amounts may be adjusted. Regulated 
entities, as part of normal business, may transfer ownership 
of some or all of the equipment  at  a site to another  regulated  
entity. The commission recognizes that a transfer of ownership 
could change the fee obligation of both regulated entities. This 
section would allow the transfer of the baseline amount and fee 
obligation associated with the equipment transferred. In a man­
ner similar to transferring other obligations that do not change 
with ownership transfer, such as emissions authorizations, 
the commission is proposing to allow the affected regulated 
entities to transfer the baseline amount associated with each 
piece of equipment without change to the calculated baseline 
amount for the transferred equipment. The transfer would not 
impact the time period or amounts used for baseline amount 
on the remaining equipment at either regulated entity. These 
baseline amounts were calculated based on the operation of 
the equipment at the attainment date, or for emissions that are 
cyclic, irregular, or otherwise varying, for the period preceding 
the attainment date. The transfer of equipment does not change 
the historical operation of the equipment. In order to transfer 
baseline amount and the fee obligations, the owner or operator 
would be required to submit a request to the executive director 
and the executive director must approve the request. 
The EPA has not provided formal guidance regarding the trans­
fer of portions of a baseline amount from one major source to 
another when equipment ownership is transferred. The com­
mission is soliciting specific comments on this issue. 
§101.109, Adjustment of Baseline Amount for Sources With Less 
than 24 Months of Operation on Attainment Date 
This proposed section would specify the limited circumstances 
in which baseline amounts may be adjusted for regulated entities 
that become major (or are newly authorized) after the attainment 
date. Regulated entities new to the nonattainment area may not 
have sufficient data at a site to determine if emissions at this site 
are irregular, cyclical, or otherwise vary significantly from year to 
year. The provisions of this section are intended to allow ma­
jor sources with less than 24 months of continual operation by 
the attainment date some additional flexibility in establishing the 
emissions history at their site. If these emissions are considered 
irregular, cyclical, or otherwise varying significantly from year to 
year, a regulated entity could be allowed to request a modifica­
tion to their baseline amount within 60 calendar days of complet­
ing 24 months of operation. The regulated entity may request 
the baseline amount be based on the average rate within the 24 
months prior to the attainment date or the attainment year. The 
agency’s use of a 24-month historical lookback period is shorter 
than the time allowed by the EPA under its rules for a cyclic de­
termination, which provide for a 2-in-10 or 2-in-5 year lookback 
period. 
Since the EPA has not provided final guidance or rules on 
the availability of alternative obligation programs under FCAA, 
§172(e), as discussed elsewhere in this preamble, the commis­
sion requests comment on this flexibility option. 
§101.112, Failure to Attain Fee Obligation 
This proposed section outlines the method used to determine the 
Failure  to Attain  Fee obligation  for  VOC or NOX, or both. If the 
major stationary source is major for just one pollutant, the fee 
obligation would apply for just the one pollutant, VOC or NOX. 
If the source is major for both VOC and NOX, the fee obligation 
would apply for both pollutants. FCAA, §185 requires that the 
Failure to Attain Fee  must  be  assessed on actual emissions, in­
cluding emissions from emission events, starting the first year 
after the attainment year, on emissions exceeding 80% of the 
approved baseline amount. Inclusion of emissions events in the 
fee obligation is appropriate because the emissions contribute 
to the formation of ozone in the nonattainment area during the 
year that the fee is owed. 
For example, the first fee for a major source of VOC would be 
calculated using the actual emissions from the year following the 
attainment date - the attainment year. If the nonattainment area’s 
attainment date is in 2007, the first year’s VOC fee obligation is 
calculated using actual emissions from the 2008 emissions in­
ventory. For fee purposes, the baseline amount for VOC, as 
determined in §101.103, is multiplied by 80%. If actual emis­
sions for 2008 exceed 80% of the baseline amount, a fee is owed 
on the amount of emissions that exceed 80% of the baseline 
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amount. The fee rate, as adjusted by the consumer price index, 
is multiplied by the emissions that exceed 80% of the baseline 
amount for the site. If the site is also a major source for NOX, 
the fee obligation amount would be calculated for NOX using the 
same method. 
§101.114, Failure to Attain Fee Obligation for Aggregated Pollu-
tant Baseline 
This proposed section provides for calculation of the failure to at­
tain fee obligation for regulated entities that opt to combine their 
baseline amounts for VOC and NOX. The commission is propos­
ing that regulated entities that aggregate pollutants would also be 
required to pay any fee obligation based on aggregating actual 
VOC and NOX emissions. Regulated entities that have chosen 
to  combine VOC  and NOX at their site would not be allowed to 
aggregate pollutants from multiple sites at a later date, even if 
the major source later reduces emissions and is no longer major 
for a pollutant. The commission proposes to maintain consis­
tency from baseline amount to fee obligation determination with 
this approach. 
This proposed section would require that actual emissions from 
both pollutants must be used in defining fee obligation. The 
fee would be assessed on the combined actual emissions of 
VOC and NOX, starting the  first year after the attainment year, 
in excess of 80% of the approved baseline amount. The base­
line amount, calculated using the method outlined in proposed 
§101.104, is therefore, adjusted to 80% for the fee obligation. As 
required under the FCAA, §185, this adjusted baseline amount is 
subtracted from the sum of the actual emissions to estimate the 
emissions that exceed 80% of the aggregated baseline amount. 
The fee rate, as adjusted by the consumer price index, is multi­
plied by the emissions that exceed 80% of the aggregated base­
line amount for the site. 
Since the EPA has not provided final guidance or rules on 
the availability of alternative obligation programs under FCAA, 
§172(e), as discussed elsewhere in this preamble, the commis­
sion requests comment on this flexibility option. 
§101.115, Failure to Attain Fee Obligation for Multiple Site Ag-
gregation 
This proposed section would provide for the calculation of the 
failure to attain fee for owners and operators of major sources in 
a nonattainment area that opt to aggregate either VOC or NOX 
at multiple sites under common control. The proposed rule lan­
guage would allow aggregation of emissions from either VOC or 
NOX and subsequent fee obligation aggregation if the owners or 
operators of multiple sites operate under one of the two existing 
programs as required under §101.105(a) or (b). It is proposed 
that similar to the baseline amount determination, owners or op­
erators of sources under common control that combined a single 
pollutant in a baseline amount calculation must aggregate actual 
emissions from the single pollutant. Aggregated VOC would not 
be combined with NOX; aggregated NOX would not be combined 
with VOC. The total fee shall be applicable to and calculated for 
each pollutant, VOC or NOX, for which the regulated entity meets 
the requirements of §101.101. Fee obligation from VOC or NOX 
emissions not qualified for baseline amount aggregation under 
§101.105 would remain separate and due from each site. 
The commission proposes to maintain consistency between the 
baseline amount to fee obligation determination with this ap­
proach. The fee for a pollutant aggregated under multiple sites 
for a baseline amount would be calculated based on the aggre­
gated actual emissions for all sites under common control minus 
80% of the aggregated baseline amounts for all sites. For exam­
ple, if multiple sites are combined for determining the NOX base­
line amount, the actual emissions for all of the same sites would 
be aggregated for those sites. The payment would be due based 
on the calculation for this aggregation. The baseline amount for 
VOC is considered separately for each of these sites. If any of 
these same sites do not have any aggregation for VOC, the cal­
culation for VOC will be maintained at an individual site level. 
The fee obligation is due based on actual emissions minus 80% 
of the baseline amount for each individual site. Or, if some of 
these sites aggregate baseline amounts for VOC, the fee is due 
on the actual emissions for all the aggregated sites. 
Since the EPA has not provided final guidance or rules on 
the availability of alternative obligation programs under FCAA, 
§172(e), as discussed elsewhere in this preamble, the commis­
sion requests comment on this flexibility option. 
§101.116, Failure to Attain Fee Payment 
This section proposes that payment of fees must be by check, 
certified check, electronic funds transfer, or money order made 
payable to the TCEQ, and sent to the TCEQ address printed 
on the billing statement within 30 calendar days of the invoice 
date. For the one-hour ozone standard in the HGB area, the 
first payment would be based on the first full calendar year actual 
emissions following the attainment year. For the HGB one-hour 
ozone nonattainment area, the attainment date was in 2007; the 
first payment would be due for calendar year 2008 emissions and 
thereafter until the Failure to Attain Fee no longer applies to the 
area. During the stakeholder process, some commenters raised 
concerns regarding whether it is appropriate (and legal) for the 
commission to adopt a rule that requires companies to pay a 
fee for emissions that occurred in the past (calendar year 2008). 
The commission solicits comment on the issue of whether it is 
more appropriate to adopt rule language that would require that 
the fee would be due only for emissions that occurred in full cal­
endar years after the effective date of this rulemaking, e.g., cal­
endar year 2011 and after. If adopted, the proposed rules state 
that the executive director can impose interest and penalties on 
owners or operators of major sources subject to the provisions 
of §101.100 that fail to make full payment of the fees when due. 
The 30 calendar day invoice due period and other provisions 
in this chapter are consistent with invoices issued for other pro­
grams within the agency. Fees would be due on actual emissions 
that exceed 80% of the established emission baseline amount. 
§101.117, Compliance Schedule 
This proposed section would require the submission of baseline 
amount emissions on a form prescribed by the executive director. 
For the HGB one-hour ozone nonattainment area, major sources 
would be required to submit their baseline amount emissions to 
the executive director no later than 90 calendar days from the 
mail date the executive director sends the baseline amount noti­
fication. For areas where the fee may become applicable in the 
future, major sources would be required to submit their baseline 
amount emissions no later than 90 calendar days after the end 
of the attainment year for the area. It is proposed that owners or 
operators would be required to submit a report establishing base­
line amount emissions to the executive director no later than May 
31st following the first full year of operation as a major source. 
The fee payment is due no later than 30 calendar days after the 
invoice date. 
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The commission is soliciting specific comments on the provisions 
of this chapter regarding the time allowed for baseline amount 
determinations. 
§101.118, Cessation of Program 
The proposed new section would end the applicability of the fee 
upon either: 1) redesignation of the nonattainment area to attain­
ment; 2) a finding of attainment by the EPA for the nonattainment 
area; or 3) submission to the EPA of three consecutive calendar 
years of quality assured ambient monitoring data demonstrating 
that the monitors did not exceed the NAAQS. The commission 
solicits comment on these three options for ending applicability 
of the fee. 
§101.119, Exemption from Failure to Attain Fee Obligation 
This section proposes that no FCAA, §185 fee payment is due 
for a year determined by the EPA to be an extension year under 
FCAA, §181(a)(5). The EPA may grant an extension year for 
a nonattainment area if all SIP obligations have been met and 
if one or fewer measured ozone exceedances occurred at any 
valid monitoring site in the nonattainment area in a year. 
§101.120, Eligibility for Equivalent Alternative Obligation 
This section proposes to allow regulated entities that owe a 
FCAA, §185 fee payment to fulfill the fee obligation with an 
equivalent alternative obligation in compliance with the require­
ments of this subchapter. Additionally, the section provides that 
the entire fee obligation would be due for all regulated entities 
not meeting the requirements of §101.121 and §101.122. If an 
alternative obligation is not approved and funded, exercised, or 
otherwise completed by the fee due date, the payment of the fee 
would be due in full. The section also proposes that sites opting 
to aggregate VOC and NOX under the provisions of §101.104(a) 
be prohibited from using the equivalent alternative obligation. 
Since the EPA has not provided final guidance or rules on 
the availability of alternative obligation programs under FCAA, 
§172(e), as discussed elsewhere in this preamble the commis­
sion requests comment on this flexibility option. 
§101.121, Equivalent Alternative Obligation 
This section proposes to allow regulated entities to request to 
fulfill their fee obligation by relinquishing an equivalent portion of 
emission reduction credits, discrete emission reduction credits, 
current or banked Highly-Reactive Volatile Organic Compound 
(HRVOC) Emissions Cap and Trade (HECT) program al­
lowances, or current or banked Mass Emissions Cap and Trade 
(MECT) program allowances. 
The proposed rules would require that emissions credits and al­
lowances submitted for fee reduction purposes must be consis­
tent with the program policies. Emission credits submitted for 
fee reduction purposes, on a ton for ton basis, would only be al­
lowed for use as an equivalent alternative for the pollutant spec­
ified on the credit. VOC credits would only be used as an alter­
native equivalent for VOC tons in excess of the baseline; NOX 
credits would only be used as an alternative equivalent for NOX 
tons in excess of the baseline. The use of allowances is simi­
larly restricted, such that MECT allowances would only be used 
as an equivalent for NOX tons in excess of the baseline amount. 
HECT allowances would only be allowed for use as an equiva­
lent for VOC tons in excess of the baseline amount for sites in 
Harris County. Significant digit rounding for equivalency would 
correspond to the respective emissions banking and trading pro­
gram being used as an equivalent alternative. Removing these 
emissions, on a ton per ton basis, represented as allowances, 
furthers the goals of reducing ozone causing emissions in the 
atmosphere and meets the objective of improving air quality by 
reducing emissions more directly than imposing a fee. 
Since the EPA has not provided final guidance or rules on 
the availability of alternative obligation programs under FCAA, 
§172(e), as discussed elsewhere in this preamble the commis­
sion requests comment on this flexibility option. 
§101.122, Using Supplemental Environmental Project to Fulfill 
an Equivalent Alternative Obligation 
This section proposes to allow regulated entities to request to 
fulfill their fee obligation by contributing to a supplemental envi­
ronmental project (SEP) on a pollutant specific basis, in either 
an amount equivalent to the tons on which the fee has been as­
sessed or in an amount equivalent to the fee amount assessed. 
SEPs are projects that prevent or reduce pollution that exceeds 
existing regulatory requirements. Supporting a SEP guaran­
teeing reductions in the nonattainment area would provide cost 
effective opportunities more directly benefitting the air quality 
rather than imposition of a fee. Under this proposed rule, con­
tributing to a SEP would reduce a source’s fee obligation by a 
ton per ton basis or by a dollar per dollar basis by decreasing 
the fee obligation by the same amount. 
The proposed rule language only allows funding for projects that 
have a direct benefit to the  subject nonattainment area and ex­
ceed existing regulatory requirements. The SEP must directly 
benefit air quality and be in the nonattainment area for which the 
fee is due. These limitations restrict the SEPs to projects that 
offset the Failure to Attain Fee on a dollar per dollar or ton per 
ton basis without also offering regulated entities the ability to use 
the approved SEP  as  an  alternative to paying all or a portion of 
a monetary penalty assessed for a violation of an environmental 
regulation. Additionally, the SEP may not be part of an agree­
ment or enforceable order allowing the major stationary source 
to offset a portion of an imposed administrative penalty and not 
include projects that are necessary to bring the major stationary 
source into compliance with environmental laws. The SEP may 
not be used to offset a penalty or action or necessary to reme­
diate environmental harm caused by a violation caused by the 
major stationary source. The established SEP program requires 
the participants to submit quarterly and annual project reports 
with expenditure and project completion information, providing 
validation of actual emissions reductions or expenditures. The 
payment to the SEP must be approved by the due date of the 
fee; therefore, any SEP used for payment of the fee obligation 
must be approved by the fee date. 
Since the EPA has not provided final guidance or rules on 
the availability of alternative obligation programs under FCAA, 
§172(e), as discussed elsewhere in this preamble the commis­
sion requests comment on this flexibility option. 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN­
MENT 
Jeff Horvath, Analyst in the Strategic Planning and Assessment 
Section, has determined that for the first five-year period the pro­
posed rules are in effect,  significant fiscal implications are antic­
ipated for the agency in the form of increased revenue collec­
tions. Costs to the agency to implement the new fee provisions 
are not expected to be significant and would be offset by any in­
crease in revenue subject to legislative appropriation. No fiscal 
implications are anticipated for other units of state government 
as a result of administration or enforcement of the proposed 
34 TexReg 8650 December 4, 2009 Texas Register 
rules. Local governments who own or operate major stationary 
sources of VOC or NOX in ozone non-attainment areas classified 
as severe or extreme may be subject to the fee requirements in 
the proposed rule. 
The proposed rules implement FCAA, §185. FCAA, §185 re­
quires each SIP for ozone nonattainment areas classified as 
severe or extreme to include a penalty fee for major stationary 
sources of VOC located in the area if the area fails to attain the 
ozone NAAQS by the applicable attainment date. At this time, 
only the HGB severe ozone non-attainment area has not demon­
strated attainment by the SIP date. The FCAA, §182(f) requires 
all SIP requirements for VOC to also apply for emissions of NOX. 
The fee is imposed for each calendar year after the attainment 
date until the area is re-designated as an attainment area for 
ozone. The fee is $5,000 per ton as adjusted by the consumer 
price index on VOC or NOX or both emitted in excess of 80% of 
a baseline. The baseline amount is based upon total baseline 
emissions or authorized emissions at a major source. 
The proposed rules provide source applicability determination, 
emission baseline amount calculation methodology, determina­
tion of the required fee, and due dates for fee payment. Alter­
natives to a fee, allowed under the anti-backsliding provisions of 
FCAA, §172(e), will also be proposed. 
As proposed, affected major stationary sources would need to 
submit a baseline amount determination on forms developed by 
the agency. The agency would then need to develop a process 
for reviewing and approving baseline amount determinations. 
The agency would also need to develop a process for annually 
assessing and collecting the FCAA, §185 fee. The fee would be 
based on the annual emissions inventory and may be adjusted 
with alternative obligations. The agency would also assess and 
verify the appropriateness of SEPs and the retirement of credits 
as equivalent options to the FCAA, §185 fee program require­
ments. 
A database would track baseline amounts, fees, and obligations. 
It is anticipated that during the first year the rules are in effect, 
the agency would establish and approve the baseline amount for 
each affected major source. Fee assessment would commence 
once the baseline amount has been established for each major 
source. Database development would begin during the first year 
the rules are in effect and continue for up to two years, depending 
upon available staff and funding. The agency would use current 
appropriations to implement the fee program. 
The FCAA, §185 fee is expected to result in additional fee rev­
enue deposited into the Clean Air Account 151. Estimated fee 
revenue collections are very difficult to project without knowing 
the baseline amount determination for each affected site. In ad­
dition, emissions reductions since the baseline year will have to 
be taken into consideration as well as the method of baseline 
amount determination selected by each site. 
Even though baseline amount determinations have not been 
made, staff has attempted to provide potential fiscal implications 
of the proposed fee by providing a potential range of revenue 
based upon the 2007 emissions inventory and historical data 
trends. The proposed rules provide that the fee can be cal­
culated using a baseline amount for VOC or NOX, or both.  In  
addition, the fee can be calculated using VOC and NOX emis­
sions combined for multiple sites. The essential calculation of 
the fee is as follows. 
VOC Fee =$5,000*(CPI/122.15)*(VOCActual-0.8*VOC Baseline 
Amount) 
NO Fee = $5,000*(CPI/122.15)*(NO Actual-0.8*NO BaselineX X X 
Amount) 
The Consumer Price Index (CPI) is defined as the annual CPI 
adjustment factor which is equivalent to the cumulative increase 
in the CPI beginning with the 1989 change in the index up to and 
including the change in year prior to the year for which the fees 
are due. For any calendar year the CPI is the average of the CPI 
for all-urban consumers published by the Department of Labor, 
as of the close of the 12-month period ending on August 31st 
of each calendar year or the revision of the CPI which is most 
consistent with the CPI for calendar year 1989 in accordance 
with FCAA, §502(b)(3)(B)(v) and §185(b)(3). Using the 2007 CPI 
adjustment factor, staff have estimated the 2008 fee at $8,126 
per pollutant ton. 
For the estimated 300 to 400 major sources that may be affected 
by the proposed rules, staff is not able to determine an average 
number of tons of pollutants over the baseline amount for all of 
the sources. However, based upon the most recent emissions 
inventory, there are an estimated 219 major sources that are pro­
jected to average approximately 31.2 tons per year in VOC over 
the baseline amount. At $8,126 per ton, fee revenue could to­
tal $55,523,332 annually for these sites. There are an estimated 
141 sites that average 60 tons per year over the baseline amount 
for NOX. At $8,126 per ton, fee revenue could total $68,745,960 
annually for these sites. Total annual revenue would be roughly 
$124,269,292. However, in order to take into account those sites 
with irregular or cyclical emissions, as well as those sites that 
are not over the baseline amount or have emissions lower than 
the sites mentioned above, the estimate for the average num­
ber of tons of pollutants over the baseline amount was lowered 
to 25 tons for both VOC and NOX. If 219 sites average 25 tons 
over the baseline amount for VOC, revenue would be estimated 
at $44,489,850. If 141 sites average 25 tons over the baseline 
amount for NOX, revenue would be estimated at $28,644,150. 
Total annual revenue using an average of 25 tons of pollutants 
over the baseline amount would be $73,134,000. Depending 
upon the average number of tons of pollutants over the base­
line, revenue could be between $73,134,000 and $124,269,292. 
Any major source operated by a local government that exists 
in a severe or extreme ozone nonattainment area that did not 
demonstrate attainment would be subject to these rules. At this 
time, only the HGB severe ozone nonattainment area has not 
demonstrated attainment by the SIP date. Sources such as boil­
ers at universities, sewerage facilities, landfills, and government 
research facilities are listed as major sources in the HGB nonat­
tainment area and may be affected by the proposed rules. 
At this time, only one site in the HGB area, a sewerage oper­
ated by a local government, has 2007 emissions greater than 
the applicability threshold defined by the  Failure to Attain Fee  
rule. If other governmental entities increase emissions and be­
come a major emitter of VOC or NOX, they too would be sub­
ject to the rule. Depending upon final baseline amount determi­
nations, emissions reductions since the baseline year, as well 
as the method of baseline amount determination selected by 
the site, the sewerage may pay an annual fee of as much as 
$203,150 assuming the average amount of emissions per site 
over a baseline amount of 25 tons. 
PUBLIC BENEFITS AND COSTS 
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Mr. Horvath has also determined that for each year of the first 
five years the proposed new rules are in effect, the public benefit 
anticipated from the changes seen in the proposed rules would 
be further reductions of ozone causing emissions in nonattain­
ment areas. 
It is estimated that there are 300 to 400 major sources of VOC 
or NOX or both in the HGB nonattainment area that would be af­
fected by the proposed rules. These sources represent all of the 
industrial source categories in the area including electric gener­
ating utilities. It is not possible to predict what business decision 
would be made by individual companies in order to meet the fee 
obligation, but it can be assumed that some of these sources 
would be subject  to  the FCAA,  §185  fee. Because baseline 
amounts and reductions in emissions between the attainment 
year and the years following are not known, the potential im­
pacts to specific companies and  consumers are not known. 
Any major source of VOC or NOX, or both, is subject to the fee. 
The major source would calculate a one-time baseline amount 
level and annually pay fees based on actual emissions in excess 
of 80% of the baseline. Estimated fees paid by major sources 
are very difficult to project without the baseline amount deter­
minations. In addition, emissions reductions since the baseline 
year will affect the determination as well as the method of base­
line amount determination selected by each site. 
Even though baseline amount determinations have not been 
made, staff has attempted to provide  potential  fiscal implications 
of the proposed fee by providing a potential range of fees 
based upon the 2007 emissions inventory and historical data 
trends. For the estimated 300 to 400 major sources that may be 
affected by the proposed rules, staff is not able to determine an 
average number of tons of pollutants over the baseline amount 
for all of the sources. However, based upon the most recent 
emissions inventory, there are an estimated 219 major sources 
that will average approximately 31.2 tons per year in VOC over 
the baseline amount. At $8,126 per ton, annual fees for each 
site would be $253,532. There are an estimated 141 sites that 
average 60 tons per year over the baseline amount for NOX. At  
$8,126 per ton, annual fees for each site would be $487,560. 
However, in order to take into account those sites with irregular 
or cyclical emissions, as well as those sites that are not over the 
baseline amount or have emissions lower than the sites men­
tioned above, the estimate for the average number of tons of 
pollutants over the baseline  amount was  lowered to 25 tons for  
both VOC and NOX. For 219 sites that average 25 tons over the 
baseline amount for VOC, annual fees would be $203,150 per 
site. For 141 sites that average 25 tons over the baseline amount 
for NOX, fees for each site would also be estimated at $203,150. 
Total annual fees for sites in the HGB area could be between 
$73,134,000 and $124,269,292. 
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT 
No adverse fiscal implications are anticipated for small or mi­
cro-businesses as a result of the proposed rules. No small busi­
nesses are listed as a major source of emissions in the State 
of Texas Air Reporting System database and the major sources 
of emissions subject to the rules have indicated on their an­
nual emissions inventory statement that they are not small busi­
nesses. 
SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS 
The commission has reviewed this proposed rulemaking and de­
termined that a small business regulatory flexibility analysis is 
not required because the proposed rules are a component of 
the state’s plan to protect the environment and reduce risks to 
human health from environmental exposure to air pollutants, and 
the proposed rules do not adversely affect a small or micro-busi­
ness in a material way for the first five years that the proposed 
rules are in effect. 
LOCAL EMPLOYMENT IMPACT STATEMENT 
The commission has reviewed this proposed rulemaking and de­
termined that a local employment impact statement is not re­
quired because the proposed rules do not adversely affect a lo­
cal economy in a material way for the first five years that the 
proposed rules are in effect. 
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission reviewed the proposed rulemaking in light of the 
regulatory impact analysis requirements of Texas Government 
Code, §2001.0225, and determined that the proposed rulemak­
ing does not meet the definition of a "major environmental rule" 
as defined in that statute. A "major environmental rule" means 
a rule, the specific intent of which is to protect the environment 
or reduce risks to human health from environmental exposure, 
and that may adversely affect in a material way the economy, a 
sector of the economy, productivity, competition, jobs, the envi­
ronment, or the public health and safety of the state or a sector 
of the state. 
Additionally, the proposed rulemaking does not meet any of the 
four applicability criteria for requiring a regulatory impact anal­
ysis for a major environmental rule, which are listed in Texas 
Government Code, §2001.0225(a). Texas Government Code, 
§2001.0225, applies only to a major environmental rule, the re­
sult of which is to: 1) exceed a standard set by federal law, un­
less  the rule is specifically required by state law; 2) exceed an 
express requirement of state  law,  unless  the rule is specifically 
required by federal law; 3) exceed a requirement of a delega­
tion agreement or contract between the state and an agency or 
representative of the federal government to implement a state 
and federal program; or 4) adopt a rule solely under the general 
powers of the agency instead of under a specific state law. 
The proposed rules are intended to enable Texas to comply with 
the requirements of the FCAA, §185 for the HGB one-hour ozone 
nonattainment area, and any future ozone nonattainment areas 
classified as severe or extreme. Fees are required to be col­
lected under the FCAA, §185, for all major sources in severe or 
extreme ozone nonattainment areas that do not attain the ozone 
standard by their attainment dates. If the fee is not imposed 
and collected by the state, then FCAA, §185(d) requires that the 
EPA shall impose and collect the fee (and may also collect in­
terest). The applicability of the fee may have a benefit in re­
ducing emissions of ozone precursors in ozone nonattainment 
areas, by incentivizing sources to further reduce emissions, but 
the proposed rules will not require emission reductions; and ap­
pear to have been designed primarily as a penalty for failure to 
attain the ozone standard. Specifically, the proposed rulemaking 
would require that all major sources of VOC or NOX or both in the 
HGB ozone nonattainment area (or any future ozone nonattain­
ment area classified as severe or extreme) pay fees on emis­
sions emitted in excess of 80% of the source’s baseline amount. 
The proposed rulemaking would implement requirements of the 
FCAA. Under 42 United States Code (USC), §7410(a)(2)(D), 
each SIP must contain adequate provisions prohibiting any 
source within the state from emitting any air pollutant in amounts 
that will contribute significantly to nonattainment of the NAAQS 
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in any other state. While 42 USC, §7410 generally does not 
require specific programs, methods, or reductions in order to 
meet the standard, SIPs must include "enforceable emission 
limitations and other control measures, means or techniques (in­
cluding economic incentives such as fees, marketable permits, 
and auctions of emissions rights), as well as schedules and 
timetables for compliance as may be necessary or appropriate 
to meet the applicable requirements of this chapter," (42 USC, 
Chapter 85, Air Pollution Prevention and Control). The provi­
sions of the FCAA recognize that states are in the best position 
to determine what programs and controls are necessary or 
appropriate in order to meet the NAAQS. This flexibility allows 
states, affected industry, and the public to collaborate on the 
best methods for attaining the NAAQS for the specific regions  
in the state. Even though the FCAA allows states to develop 
their own programs, this flexibility does not relieve a state from 
developing a program that meets the requirements of 42 USC, 
§7410. States are not free to ignore the requirements of 42 
USC, §7410, and must develop programs to assure that their 
contributions to nonattainment areas are reduced so that these 
areas can be brought into attainment on schedule. Additionally, 
states have further obligations under the FCAA, that must be 
included in their SIPs, such as the requirement of FCAA, §185, 
in order to avoid SIP disapproval or sanctions under the FCAA. 
The proposed rules would incorporate requirements to fulfill the 
requirements of FCAA, §185. 
The requirement to provide a fiscal analysis of proposed regula­
tions in the Texas Government Code was amended by Senate 
Bill (SB) 633 during the 75th Texas Legislature, 1997. The intent 
of SB 633 was to require agencies to conduct a regulatory im­
pact analysis of extraordinary rules. These are identified in the 
statutory language as major environmental rules that will have a 
material adverse impact and will exceed a requirement of state 
law, federal law, or a delegated federal program, or are adopted 
solely under the general powers of the agency. With the under­
standing that this requirement would seldom apply, the commis­
sion provided a cost estimate for SB 633 that concluded "based 
on an assessment of rules adopted by the agency in the past, 
it is not anticipated that the bill will have significant fiscal impli­
cations for the agency due to its limited application." The com­
mission also noted that the number of rules that would require 
assessment under the provisions of the bill was not large. This 
conclusion was based, in part, on the criteria set forth in the bill 
that exempted proposed rules from the full analysis unless the 
rule is a major environmental rule that exceeds a federal law. 
As discussed earlier in this preamble, the FCAA does not al­
ways require specific programs, methods, or reductions in order 
to meet the NAAQS; thus, states have flexibility to develop pro­
grams for each area contributing to nonattainment to help ensure 
that those areas will meet the attainment deadlines. Because of 
the ongoing need to address nonattainment issues and to meet 
the requirements of 42 USC, §7410, the commission routinely 
proposes and adopts SIP rules. The legislature is presumed to 
understand this federal scheme. If each rule proposed for inclu­
sion in the SIP was considered to be a major environmental rule 
that exceeds federal law, then every SIP rule would require the 
full regulatory impact analysis contemplated by SB 633. This 
conclusion is inconsistent with the conclusions reached by the 
commission in its cost estimate and by the Legislative Budget 
Board (LBB) in its fiscal notes. Since the legislature is presumed 
to understand the fiscal impacts of the bills it passes and that pre­
sumption is based on information provided by state agencies and 
the LBB, the commission believes that the intent of SB 633 was 
only to require the full regulatory impact analysis for rules that are 
extraordinary in nature. While the SIP rules will have a broad im­
pact, that impact is no greater than is necessary or appropriate 
to meet the requirements of the FCAA. This proposed rulemak­
ing will have no impact beyond the impact that is required by 
the FCAA, §185. For these reasons, rules adopted for inclusion 
in the SIP fall under the exception in Texas Government Code, 
§2001.0225(a), because they are required by federal law. 
The commission has consistently applied this construction to 
its rules since this statute was enacted in 1997. Since that 
time, the legislature has revised the Texas Government Code 
but left this provision substantially unamended. It is presumed 
that "when an agency interpretation is in effect at the time the 
legislature amends the laws without making substantial change 
in the statute, the legislature is deemed to have accepted the 
agency’s interpretation." Central Power & Light Co. v. Sharp, 
919 S.W.2d 485, 489 (Tex. App. Austin 1995), writ denied with 
per curiam opinion respecting another issue, 960 S.W.2d 617 
(Tex. 1997); Bullock v. Marathon Oil Co., 798 S.W.2d 353, 357 
(Tex. App. Austin 1990, no writ ). Cf. Humble Oil & Refining 
Co. v. Calvert,  414 S.W.2d 172 (Tex. 1967); Dudney v. State 
Farm Mut. Auto Ins. Co., 9 S.W.3d 884, 893 (Tex. App. Austin 
2000); Southwestern Life Ins. Co. v. Montemayor, 24 S.W.3d 
581 (Tex. App. Austin 2000, pet. denied); and Coastal Indust. 
Water Auth. v. Trinity Portland Cement Div., 563 S.W.2d 916 
(Tex. 1978). 
The commission’s interpretation of the regulatory impact anal­
ysis requirements is also supported by a change made to 
the Texas Administrative Procedure Act (APA) by the Texas 
Legislature in 1999. In an attempt to limit the number of rule 
challenges based upon APA requirements, the Legislature 
clarified that state agencies are required to meet these sections 
of the APA against the standard of "substantial compliance." 
The Legislature specifically identified Texas Government Code, 
§2001.0225, as falling under this standard. The commission 
has substantially complied with the requirements of Texas 
Government Code, §2001.0225. 
The proposed rulemaking does not exceed a standard set by 
federal law nor exceed an express requirement of state law. No 
contract or delegation agreement covers the topic that is the sub­
ject of this proposed rulemaking. Finally, this proposed rulemak­
ing was not developed solely under the general powers of the 
agency but is also authorized by TCAA, §382.012. Therefore, 
this proposed rulemaking is not subject to the regulatory analy­
sis provisions of Texas Government Code, §2001.0225(b), be­
cause the proposed rulemaking does not meet the definition of a 
"major environmental rule." Additionally, even if the rulemaking 
did meet the definition of a "major environmental rule" it does not 
meet any of the four applicability criteria for a major environmen­
tal rule. 
The commission invites public comment regarding the draft reg­
ulatory impact analysis determination during the public comment 
period. 
TAKINGS IMPACT ASSESSMENT 
The commission evaluated the proposed rulemaking and per­
formed an assessment of whether Texas Government Code, 
Chapter 2007, is applicable. The specific purpose of the 
proposed rulemaking is to implement the FCAA, §185 fee re­
quirement in the HGB ozone nonattainment area, and in future 
severe or extreme ozone nonattainment areas that do not attain 
the ozone standard by their attainment dates. Texas Govern-
PROPOSED RULES December 4, 2009 34 TexReg 8653 
ment Code, §2007.003(b)(4), provides that Texas Government 
Code, Chapter 2007 does not apply to this proposed rulemaking 
because it is an action reasonably taken to fulfill an obligation 
mandated by federal law and by state law. 
In addition, the commission’s assessment indicates that Texas 
Government Code, Chapter 2007 does not apply to these pro­
posed rules  because this is an action that is taken in response 
to a real and substantial threat to public health and safety; that is 
designed to significantly advance the health and safety purpose; 
and that does not impose a greater burden than is necessary to 
achieve the health and safety purpose. Thus, this action is ex­
empt under Texas Government Code, §2007.003(b)(13). Fees 
are required to be collected under the FCAA, §185, for all major 
sources in severe or extreme ozone nonattainment areas that do 
not attain the ozone standard by their attainment dates. If the fee 
is not imposed and collected by the state, then FCAA, §185(d) 
requires that the EPA shall impose and collect the fee (and may 
also collect interest). The proposed rules will enable Texas to 
comply with the requirements of the FCAA, §185 for the HGB 
ozone nonattainment area, and any future ozone nonattainment 
areas classified as severe or extreme. Consequently, the pro­
posed rulemaking meets the exemption criteria in Texas Gov­
ernment Code, §2007.003(b)(4) and (13). For these reasons, 
Texas Government Code, Chapter 2007 does not apply to this 
proposed rulemaking. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission reviewed the proposed rules and found that 
they are neither identified in Coastal Coordination Act Implemen­
tation Rules, 31 TAC §505.11(b)(2) or (4), nor will they affect 
any action/authorization identified in Coastal Coordination Act 
Implementation Rules, 31 TAC §505.11(a)(6). Therefore, the 
proposed rules are not subject to the Texas Coastal Manage­
ment Program. 
EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING 
PERMITS PROGRAM 
Chapter 101, Subchapter B is an applicable requirement under 
30 TAC Chapter 122, Federal Operating Permits Program. If 
the proposed new sections to Chapter 101, Subchapter B are 
adopted, owners or operators subject to the Federal Operating 
Permits Program must, consistent with the revision process in 
Chapter 122, upon the effective date of the rulemaking, revise 
their operating permit to include the new Chapter 101, Subchap­
ter B requirements. 
ANNOUNCEMENT OF HEARINGS 
The commission will hold a public hearing on this proposal in 
Austin on January 5, 2010, at 2:00 p.m. in the TCEQ Campus, 
Building E, Room 201S, at 12100 Park 35 Circle. A second hear­
ing will be held in Houston on January 6, 2010, at 2:00 p.m. in 
the Houston-Galveston Area Council at 3555 Timmons, Room 
A. The hearings are structured for the receipt of oral or written 
comments by interested persons. Individuals may present oral 
statements when called upon in order of registration. Open dis­
cussion will not be permitted during the hearing; however, com­
mission staff members will be available to discuss the proposal 
30 minutes prior to the hearing. 
Persons who have special communication or other accommoda­
tion needs who are planning to attend the hearing should contact 
Charlotte Horn, Texas Register Team at (512) 239-0779. Re­
quests should be made as far in advance as possible. 
SUBMITTAL OF COMMENTS 
Written comments may be submitted to Devon Ryan, MC 
205, Office of Legal Services, Texas Commission on Environ­
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087, 
or faxed to (512) 239-4808. Electronic comments may be 
submitted at: http://www5.tceq.state.tx.us/rules/ecomments/. 
File size restrictions may apply to comments being submitted 
via the eComments system. All comments should refer­
ence Rule Project Number 2009-009-101-EN. The comment 
period closes January 11, 2010. Copies of the proposed 
rulemaking can be obtained from the commission’s website at 
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For 
further information, please contact Kathy Pendleton, Emissions 
Assessment Section, at (512) 239-1936. 
STATUTORY AUTHORITY 
The new sections are proposed under the Texas Water Code 
(TWC), §5.102, concerning General Powers, that provides the 
commission with the general powers to carry out its duties un­
der the TWC; TWC, §5.103, concerning Rules, that authorizes 
the commission to adopt rules necessary to carry out its pow­
ers and duties under the TWC; TWC, §5.105, concerning Gen­
eral Policy, that authorizes the commission by rule to establish 
and approve all general policy of the commission; and under 
Texas Health and Safety Code (THSC), §382.017, concerning 
Rules, that authorizes the commission to adopt rules consistent 
with the policy and purposes of the Texas Clean Air Act. The 
new sections are also proposed under THSC, §382.002, con­
cerning Policy and Purpose, that establishes the commission’s 
purpose to safeguard the state’s air resources, consistent with 
the protection of public health, general welfare, and physical 
property; THSC, §382.011, concerning General Powers and Du­
ties, that authorizes the commission to control the quality of the 
state’s air; THSC, §382.012, concerning the State Air Control 
Plan, that authorizes the commission to prepare and develop a 
general, comprehensive plan for the proper control of the state’s 
air; TWC, §5.701, concerning Fees, that authorizes the commis­
sion to charge and collect fees prescribed by law; TWC, §5.702, 
concerning Payment of Fees Required When Due, that requires 
fees to be paid to the commission  on  the date the  fee is due;  
TWC, §5.703, concerning Fee Adjustments, that specifies that 
the commission shall not consider adjusting the amount of a fee 
due if certain conditions are met; TWC, §5.705, concerning No­
tice of Violation, that authorizes the commission to issue a notice 
of violation to a person required to pay a fee for knowingly vio­
lating reporting requirements or calculating the fee in an amount 
less than the amount actually due; and TWC, §5.706, concern­
ing Penalties and Interest on Delinquent Fees, that authorizes 
the commission to collect penalties for delinquent fees due to 
the commission. The new sections are also proposed under 
Federal Clean Air Act (FCAA), 42 United States Code (USC), 
§7511a(d)(3), (e), and (f), regarding Plan Submissions and Re­
quirements for ozone nonattainment plan revisions; and 42 USC, 
§7511d, regarding Enforcement for Severe and Extreme ozone 
nonattainment areas for failure to attain. 
The proposed new sections implement the requirements of 
THSC, §§382.002, 382.011, 382.012, and 382.017; TWC, 
§§5.701 - 5.703, 5.705, and 5.706; and FCAA, 42 USC, 
§7511a(d)(3), (e), and (f) and §7511d. 
§101.100. Definitions. 
The following terms, when used in this subchapter, have the following 
meanings unless the context clearly indicates otherwise. 
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(1) Actual Emissions--The actual emissions must include 
all quantifiable emissions reported in the annual emissions inventory, 
including emissions from normal operations, emissions associated 
with startups, shutdowns, maintenance, and emissions events, and 
other events not otherwise authorized. 
(2) Aggregated Pollutant Baseline Amount--The summa­
tion of volatile organic compounds and nitrogen oxides emissions for 
calculating a baseline amount for a single regulated entity per §101.104 
of this title (relating to Aggregated Pollutant Baseline Amount), using 
a common year or period of operation and common ownership of au­
thorized emissions or baseline emissions. 
(3) Attainment Date--The date an area is scheduled to at­
tain the National Ambient Air Quality Standard for ozone, as docu­
mented in the state implementation plan. 
(4) Attainment Year--For the one-hour ozone standard, the 
attainment year is calendar year 2007. For the 1997 eight-hour ozone 
standard, the attainment year is the calendar year immediately follow­
ing an ozone nonattainment area’s attainment date. 
(5) Baseline Amount--Tons of volatile organic compounds 
or nitrogen oxides emissions calculated separately at a site, using data 
submitted to and recorded by the commission, per §101.103 of this title 
(relating to Baseline Amount Calculation). 
(6) Baseline Emissions--The baseline emissions rate must 
be the emissions reported in tons in the annual emissions inventory up­
date submitted to and recorded by the agency each calendar year per the 
requirements of §101.10 of this title (relating to Emissions Inventory 
Requirements). The baseline emissions must include emissions associ­
ated with normal operations, startups, shutdowns, and maintenance ac­
tivities (regardless of whether they are authorized) and excludes emis­
sions from emissions events reported per the requirements of §101.10 
of this title. 
(7) Electric Utility Steam Generating Unit--Any steam 
electric generating unit that is constructed for the purpose of supplying 
more than one-third of its potential electric output capacity and more 
than 25 megawatts electrical output to any utility power distribution 
system for sale. Any steam supplied to a steam distribution system 
for the purpose of providing steam to a steam-electric generator that 
would produce electrical energy for sale is included in determining the 
electrical energy output capacity of the affected facility. 
(8) Extension Year--A year as defined in Federal Clean Air 
Act, §181(a)(5). 
(9) Major Stationary Source--Any stationary source that 
emits, or has the potential to emit, a threshold quantity of emissions 
or more of any air contaminant, including volatile organic compounds 
(VOC) and nitrogen oxides (NOX) for which a National Ambient 
Air Quality Standard has been issued. The major source thresholds 
are for nonattainment pollutants and the major source thresholds for 
prevention of significant deterioration pollutants are identified in 40 
Code of Federal Regulations §51.166(b)(1), effective June 19, 1977. 
For purposes of this subchapter, an affected regulated entity is one that 
meets any one of the following conditions: 
(A) For sources in a severe ozone nonattainment area 
that has failed to demonstrate attainment, the regulated entity has the 
potential to emit, at maximum operation or design capacity, 25 tons per 
year (tpy) or more of VOC or NOX or both; or 
(B) For sources in an extreme ozone nonattainment area 
that has failed to demonstrate attainment, the 
potential to emit, at maximum operation or de
more of VOC or of NOX or both. 
regulated entity has the 
sign capacity, ten tpy or 
(10) Multiple Site Baseline Amount--A summation of 
volatile organic compounds baseline amounts or a summation of 
nitrogen oxides baseline amounts from multiple sites per §101.105 of 
this title (relating to Multiple Site Aggregation Baseline Amount). 
(11) Site--The total of all stationary sources located on one 
or more contiguous or adjacent properties, that are under common con­
trol of the same person (or persons under common control). A research 
and development operation and a collocated manufacturing facility will 
be considered a single site if they each have the same two-digit Major 
Group Standard Industrial Classification (SIC) code (as described in 
the Standard Industrial Classification Manual, 1987) or the research 
and development operation is a support facility for the manufacturing 
facility. 
§101.101. Applicability. 
The provisions of this subchapter apply to all regulated entities that are 
major stationary sources of volatile organic compounds or nitrogen ox­
ides that are located in a severe or extreme nonattainment area that has 
failed to attain the National Ambient Air Quality Standard for ozone 
by the applicable attainment date. 
§101.102. New Source Exemption. 
Any major stationary source meeting the applicability requirements of 
§101.101 of this title (relating to Applicability) that was not in opera­
tion on or before the attainment date is exempt from the requirements 
of this subchapter. 
§101.103. Baseline Amount Calculation. 
(a) For purposes of this subchapter, the baseline amount must 
be computed as the lower of the following: 
(1) total amount of baseline emissions in the attainment 
year; 
(2) total emissions allowed under authorizations, including 
emissions from maintenance, shutdown and startup activities, applica­
ble to the source in the attainment year; or 
(3) total average baseline emissions as calculated under 
subsection (b) of this section. 
(b) If the regulated entity’s emissions are irregular, cyclical, or 
otherwise vary significant from year to year, then the baseline amount 
may be computed using any single 24-month consecutive period within 
a historical period preceding the calendar year containing the attain­
ment year to compute an average baseline emissions rate (tons per year) 
for the site. If used, the historical period must be: 
(1) ten years for non-utilities; or 
(2) five years for electrical utility steam generating units. 
(c) When control or ownership of emission units changes dur­
ing the baseline year, the emissions from those emission units will be 
attributed to the regulated entity with control or ownership of the emis­
sion unit on December 31st of the attainment year. 
(d) A baseline amount, reported in units of tons, must be cal­
culated separately for volatile organic compounds and for nitrogen ox­
ides. The calculation must be made for each pollutant for which the 
source meets the major source applicability requirements of §101.101 
of this title (relating to Applicability). 
(e) The baseline amount calculation is subject to approval by 
the executive director. The baseline amount will be fixed and not be 
changed without the approval of the executive director until the Failure 
to Attain Fee no longer applies to the area. 
§101.104. Aggregated Pollutant Baseline Amount. 
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(a) Aggregation of Pollutants. Notwithstanding the require­
ments of §101.103 of this title (relating to Baseline Amount Calcula­
tion), a regulated entity that is a major stationary source of emissions 
meeting the applicability requirements of §101.101 of this title (relat­
ing to Applicability) may choose to combine emissions for both volatile 
organic compounds (VOC) and nitrogen oxides (NOX) into a single ag­
gregated pollutant baseline amount for a site after calculating each pol­
lutant’s emission baseline amount in accordance with this subchapter. 
Both pollutants must have: 
(1) the same time period for calculating the baseline 
amount; and 
(2) the same basis of either baseline or authorized emis­
sions to calculate the baseline amount. 
(b) Failure to Attain Fee Obligation Requirement. If a major 
stationary source elects to aggregate pollutants in accordance with this 
section, then the owner and/or operator of the major stationary source 
shall also aggregate pollutants to calculate the Failure to Attain Fee in 
accordance with §101.114 of this title (relating to Failure to Attain Fee 
Obligation for Aggregated Pollutant Baseline). 
(c) Exclusion from Aggregating Emissions from Multiple 
Sites. The owner and/or operator of a regulated entity that is a major 
stationary source choosing to combine emissions for both VOC and 
NOX into a single baseline amount for a site shall not aggregate 
emissions from multiple sites as allowed under §101.105 of this title 
(relating to Multiple Site Aggregation Baseline Amount). 
(d) Exclusion from Aggregating Ozone Precursor Pollutants. 
The owner and/or operator of a regulated entity that is a major station­
ary source choosing to combine emissions for both VOC and NOX into 
a single baseline amount for a site is prohibited from using the Equiv­
alent Alternative Obligation provision under §101.120 of this title (re­
lating to Eligibility for Equivalent Alternative Obligation). 
(e) Approval. The aggregated baseline amount calculation is 
subject to approval by the executive director. The aggregated baseline 
amount will be fixed and not be changed without the approval of the 
executive director, until the Failure to Attain Fee no longer applies for 
the area. 
§101.105. Multiple Site Aggregation Baseline Amount. 
(a) Aggregation of nitrogen oxides (NOX). Notwithstanding 
the requirements of §101.103 of this title (relating to Baseline Amount 
Calculation), the owner and/or operator of major stationary sources 
meeting the applicability requirements of §101.101 of this title (re­
lating to Applicability), that are subject to Subchapter H, Division 3 
of this chapter (relating to Mass Emissions Cap and Trade Program) 
may choose to aggregate NOX baseline emissions from multiple sites 
to calculate the multiple site baseline amount. 
(b) Aggregation of volatile organic compounds (VOC). 
Notwithstanding the requirements of §101.103 of this title, the owner 
and/or operator of major stationary sources meeting the applicability 
requirements of §101.101 of this title, that are subject to Subchapter H, 
Division 6 of this chapter (relating to Highly-Reactive Volatile Organic 
Compound Emissions Cap and Trade Program) may aggregate VOC 
baseline emissions from multiple sites to calculate the multiple site 
baseline amount. 
(c) Failure to Attain Fee obligation requirement. If the owner 
and/or operator of a regulated entity that is a major stationary source 
elects to aggregate emissions from multiple sites in accordance with 
this section, then the owner and/or operator of a regulated entity shall 
also aggregate emissions from multiple sites to calculate the Failure to 
Attain Fee in accordance with §101.115 of this title (relating to Failure 
to Attain Fee Obligation for Multiple Site Aggregation). 
(d) Exclusion from Aggregating VOC with NOX. If the owner 
and/or operator of regulated entity that is a major stationary source 
elects to aggregate baseline emissions from multiple sites as allowed in 
this section, then the owner and/or operator of a regulated entity may 
not also elect to aggregate pollutants as allowed under §101.104 of this 
title (relating to Aggregated Pollutant Baseline Amount). 
(e) Use of VOC and NOX in Equivalent Obligation. The equiv­
alent obligation amount shall be specific for NO
X 
or VOC and not allow 
aggregation of these compounds when using an EPA-approved local 
cap and trade program. 
(f) Approval. The multiple site aggregation baseline amount 
calculation is subject to approval by the executive director. The multi­
ple site aggregation baseline amount will be fixed and not be changed 
without the approval of the executive director until the Failure to Attain 
Fee no longer applies for the area. 
§101.107. Baseline Amount for Sources in Operation as a Minor 
Source on Attainment Date. 
(a) Minor sources at the attainment date. Owner and/or oper­
ators of regulated entities that are major stationary sources that did not 
meet the requirements of §101.101 of this title (relating to Applicabil­
ity) on the attainment date will calculate a baseline amount for volatile 
organic compounds (VOC) or nitrogen oxides (NOX) or both. For pur­
poses of this subchapter, the baseline amount must be computed as the 
lower of either of the following: 
(1) total amount of baseline emissions in the first full cal­
endar year of operation as a major source after the attainment date; or 
(2) total emissions allowed under authorizations applicable 
to the source in the first full calendar year of operation as a major source 
after the attainment date. 
(b) Calculation. A baseline amount, reported in units of tons, 
must be calculated separately for VOC and for NOX. The calculation 
must be made for each pollutant for which the source meets the major 
source applicability requirements of §101.101 of this title. 
(c) Approval. The baseline amount calculation is subject to 
approval by the executive director. Baseline amounts will be fixed and 
not be changed without the approval of the executive director until the 
Failure to Attain Fee no longer applies to the area. 
§101.108. Adjustment of Baseline Amount. 
(a) Owner and/or operators of regulated entities may request 
adjustment of their baseline amount if ownership and operation of 
equipment has been transferred to another regulated entity. Adjust­
ments to the baseline amount are limited as follows: 
(1) The baseline amount, as calculated and reported for all 
equipment being transferred, will be transferred from the original re­
porting regulated entity to the new regulated entity without modifica­
tion to the reported amount; and 
(2) Baseline amounts for remaining equipment at a regu­
lated entity will not be adjusted based on a change of ownership of 
equipment to or from a regulated entity. 
(b) Within 90 calendar days of the effective date of ownership 
transfer of equipment, the owner or operator of each regulated entity 
affected by the transfer of equipment in an area meeting the require­
ments of §101.101 of this title (relating to Applicability) shall submit 
to the executive director a report establishing its adjustment of a base­
line amount on a form published by the executive director. 
(c) The baseline amount adjustment calculation is subject to 
approval by the executive director. After approval, it will be fixed and 
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not be changed without the approval of the executive director until the 
Failure to Attain Fee no longer applies to the area. 
§101.109. Adjustment of Baseline Amount for Sources With Less than 
24 Months of Operation on Attainment Date. 
(a) Applicability. The baseline amount may be adjusted for 
regulated entities meeting the applicability in §101.101 of this title (re­
lating to Applicability) if the regulated entity experienced less than 24 
months of consecutive operation by the area’s attainment date. The ad­
justed baseline amount must be computed as the lower of the following: 
(1) amount of baseline emissions in the attainment year; or 
(2) emissions allowed under authorizations applicable to 
the source in the attainment year. 
(b) Baseline Amount Reporting. Within 60 calendar days of 
completing 24 months of operation, the owner or operator of each reg­
ulated entity in an area meeting the requirements of §101.101 of this 
title shall submit to the executive director a report establishing its ad­
justed baseline amount on a form published by the executive director. 
(c) Approval. The adjusted baseline amount calculation is 
subject to approval by the executive director. Baseline amounts will 
be fixed and not be changed without the approval of the executive 
director until the Failure to Attain Fee no longer applies for the area. 
§101.112. Failure to Attain Fee Obligation. 
(a) Pollutant Applicability. The total fee will be applicable to 
and calculated independently for each pollutant for which the regulated 
entity meets the requirements of §101.101 of this title (relating to Ap­
plicability): 
(1) volatile organic compounds (VOC); and 
(2) nitrogen oxides (NOX). 
(b) Obligation. The owner and/or operator of each regulated 
entity to which this rule applies shall pay a fee to the commission, com­
puted in accordance with subsection (c) of this section. Payment of all 
fees must be paid in accordance with §101.116 of this title (relating to 
Failure to Attain Fee Payment). The fee will be assessed on the first 
full calendar year following the attainment year on actual emissions 
exceeding 80% of the pollutant baseline amount. The fee is due every 
year thereafter, until the Failure to Attain Fee no longer applies to the 
area. 
(c) Calculation. For the VOC fee, VOC emissions will be used 
for both the actual and the baseline amount. For the NO fee, NOX. X. 
emissions will be used for both the actual and the baseline amount.
 




Figure: 30 TAC §101.112(c)
 
§101.114. Failure to Attain Fee Obligation for Aggregated Pollutant 
Baseline. 
(a) Pollutant Applicability. The fee will be applicable to both 
pollutants, volatile organic compounds (VOC) and nitrogen oxides 
(NOX), as combined, emitted from a major stationary source meeting 
the requirements of §101.101 of this title (relating to Applicability), 
that chooses to aggregate VOC and NO
X 
as allowed under §101.104 
of this title (relating to Aggregated Pollutant Baseline Amount). 
(b) Obligation. The owner or operator of each regulated entity 
to which this rule applies shall pay a fee to the commission, computed 
in accordance with subsection (c) of this section. Payment of all fees 
must be in accordance with §101.116 of this title (relating to Failure to 
Attain Fee Payment). The fee will be assessed on the first full calendar 
year following the attainment year on actual emissions exceeding 80% 
of the aggregated pollutant baseline amount. The fee is due every year 
thereafter, until the Failure to Attain Fee no longer applies to the area. 
(c) Calculation of fee. For the VOC fee, VOC emissions will 
be used for both the actual and baseline amount. For the NOX fee, NOX 
emissions will be used for both the actual and the baseline amount. The 
fee will be calculated as follows. 
Figure: 30 TAC §101.114(c) 
§101.115. Failure to Attain Fee Obligation for Multiple Site Aggre­
gation. 
(a) Pollutant Applicability. The total fee must be applicable to 
and calculated for each pollutant, volatile organic compounds (VOC) 
or nitrogen oxides (NOX), for which the regulated entity meets the re­
quirements of §101.101 of this title (relating to Applicability). Actual 
VOC or NOX emissions may be aggregated for multiple sites and lim­
ited to emissions from: 
(1) Regulated entities allowed to aggregate NOX per 
§101.105(a) of this title (relating to Multiple Site Aggregation Baseline 
Amount); or 
(2) Regulated entities allowed to aggregate VOC per 
§101.105(b) of this title. 
(b) Separate Pollutant Obligation. Fee obligation from VOC 
or NOX emission sources not qualified for baseline aggregation under 
§101.105 of this title will remain separate and due from each regulated 
entity. The fee will be calculated by the method described in §101.112 
of this title (relating to Failure to Attain Fee Obligation). 
(c) Obligation. The owner or operator of each regulated entity 
to which this rule applies shall pay a fee to the commission, computed 
in accordance with subsection (d) of this section. Payment of all fees 
shall must be paid in accordance with §101.116 of this title (relating to 
Failure to Attain Fee Payment). The fee will be assessed on the first 
full calendar year following the attainment year on actual emissions 
exceeding 80% of the aggregated pollutant baseline amount. The fee 
is due every year thereafter, until the Failure to Attain Fee no longer 
applies to the area. 
(d) Calculation of fee for emissions from aggregated sites. The 
owner and/or operator of a regulated entity will calculate the fee sepa­
rately for each pollutant, VOC or NOX, aggregated across multiple sites. 
If VOC are aggregated per §101.105 of this title, VOC emissions must 
be used for aggregated actual emissions and the aggregated baseline 
emissions. If NOX are aggregated per §101.105(b) of this title, NOX 
emissions must be used for the aggregated actual and aggregated base­
line emissions. The fee will be calculated for VOC or NO
X 
as follows. 
Figure: 30 TAC §101.115(d) 
§101.116. Failure to Attain Fee Payment. 
(a) Payment. Payment of fees required by this subchapter must 
be paid by check, certified check, electronic funds transfer, or money 
order made payable to the Texas Commission on Environmental Qual­
ity (TCEQ), and sent to the TCEQ address printed on the billing state­
ment. 
(b) When Failure to Attain Fee begins. The first payment of 
the fee is due and calculated for actual emissions from the first full 
calendar year following the attainment year. 
(c) Nonpayment of fees. Each emissions fee payment must be 
paid at the time and in the manner and amount provided by this sub­
chapter. Failure to pay the full emissions fee by the due date will result 
in enforcement action under Texas Water Code (TWC), §7.178. The 
provisions of TWC, §7.178, as first adopted and amended thereafter, are 
and will remain in effect for purposes of any unpaid fee assessments, 
and the fees assessed in accordance with such provisions as adopted or 
as amended remain a continuing obligation. 
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(d) Late payments. The agency shall impose interest and 
penalties on owners or operators of accounts who fail to make payment 
of emissions fees when due in accordance with Chapter 12 of this title 
(relating to Payment of Fees). 
§101.117. Compliance Schedule. 
(a) Baseline Amount Determination. The owner or operator 
of each regulated entity meeting the requirements of §101.101 of this 
title (relating to Applicability) will submit to the executive director a 
report establishing its baseline amount emissions on a form published 
by the executive director. 
(1) Houston-Galveston-Brazoria one-hour nonattainment 
area. The Baseline Amount Determination forms are due no later than 
90 calendar days from the mail date the agency sends the Baseline 
Amount notification. 
(2) Future Areas that fail to attain. The Baseline Amount 
Determination forms are due to the executive director no later than 90 
calendar days after the end of attainment year for the area. 
(b) New Major Source Baseline Amount Reporting. No later 
than May 31st following the first full year of operation as a major 
source, the owner and/or operator of a regulated entity meeting the re­
quirements of §101.101 of this title will submit to the executive director 
a report establishing its baseline amount emissions on a form published 
by the executive director. 
(c) Payment Due Date. The fee payment is due no later than 
30 calendar days after the invoice date. If an account commences or 
resumes operation during the fiscal year in which the fee is assessed, 
the full emissions fee payment will be due prior to commencement or 
resumption of operations. 
§101.118. Cessation of Program. 
The Failure to Attain Fee will continue to apply until one of the fol­
lowing actions is final: 
(1) redesignation of the nonattainment area by the United 
States Environmental Protection Agency (EPA) to attainment; 
(2) finding of attainment by the EPA; or 
(3) three consecutive calendar years of certified monitor­
ing data submitted to the EPA demonstrating that the monitors did not 
exceed the National Ambient Air Quality Standards. 
§101.119. Exemption from Failure to Attain Fee Obligation. 
No owner and/or operator of a regulated entity that is a major stationary 
source shall be required to pay a fee during any year that has been 
determined by the United States Environmental Protection Agency to 
be an extension year under Federal Clean Air Act, §181(a)(5). 
§101.120. Eligibility for Equivalent Alternative Obligation. 
(a) Alternative option. Notwithstanding any requirement in 
this subchapter, the owner and/or operator of regulated entities that are 
major sources obligated to pay a Failure to Attain Fee may submit a re­
quest to the executive director to fulfill the fee obligation with an equiv­
alent alternative obligation in compliance with the requirements in ac­
cordance with §101.121 and §101.122 of this title (relating to Equiv­
alent Alternative Obligation and Using Supplemental Environmental 
Project to Fulfill an Equivalent Alternative Obligation). 
(b) Partially met fee obligation. Use of an equivalent alterna­
tive obligation to partially meet a fee obligation for a singe pollutant or 
for an obligation based on aggregated pollutants or sites is not allowed. 
(c) Obligation. The entire fee obligation is due in accordance 
with §101.117 of this title (relating to Compliance Schedule) for all reg­
ulated entities not meeting the requirements of §101.121 and §101.122 
of this title. 
(d) Notification Requirements. Upon receipt of notification 
from the executive director regarding the Failure to Attain Fee obli­
gation calculated in accordance with §§101.112, 101.114, or 101.115 
of this title (relating to Failure to Attain Fee Obligation, Failure to At­
tain Fee Obligation for Aggregated Pollutant Baseline, and Failure to 
Attain Fee Obligation for Multiple Site Aggregation), an owner and/or 
operator of a regulated entity shall inform the executive director of their 
selection for the payment. 
(1) The owner and/or operator of a regulated entity must 
inform the executive director if they are selecting an equivalent alter­
native obligation using forms approved by the executive director. 
(2) The owner and/or operator of a regulated entity must 
submit a form selecting their equivalent alternative obligation. 
(3) The form must be received by the executive director 
no later than 60 calendar days from the mail date the fee obligation 
notification was sent to the regulated entity. 
(4) All equivalent alternative obligations must be approved 
and funded, exercised, or otherwise completed by no later than 60 cal­
endar days from the mail date the notification was sent to the regulated 
entity. 
(5) If the executive director does not receive notification of 
a selection of equivalent alternative obligation and the equivalent alter­
native obligation is not approved and funded, exercised, or otherwise 
completed, the fee payment will be due in full per the provisions of 
§101.116 of this title (relating to Failure to Attain Fee Payment). 
(e) Restriction for Sites with Aggregated Pollutant Baseline 
Amount. Owners/operators of sites opting to aggregate ozone precur­
sor pollutants in calculating their emissions baseline amount under the 
provisions of §101.104(a) of this title (relating to Aggregated Pollutant 
Baseline Amount) are prohibited from using the Equivalent Alterna­
tive Obligation. 
§101.121. Equivalent Alternative Obligation. 
(a) The owner and/or operator of a regulated entity that is a 
major stationary source subject to this subchapter may submit a request 
to fulfill its Failure to Attain Fee Obligation by substituting emission 
reductions, on a volatile organic compounds (VOC) or nitrogen oxides 
(NOX) specific basis, in an amount equivalent to the tons on which the 
Failure to Attain Fee has been assessed by relinquishing an equivalent 
amount of either: 
(1) emissions reduction credits; 
(2) discrete emission reduction credits; 
(3) current or banked Highly-Reactive Volatile Organic 
Compound (HRVOC) Emissions Cap and Trade (HECT) program 
allowances; or 
(4) current or banked Mass Emissions Cap and Trade 
(MECT) program allowances. 
(b) The multiple site aggregation baseline amount calculation 
is subject to approval by the executive director. 
§101.122. Using Supplemental Environmental Project to Fulfill an 
Equivalent Alternative Obligation. 
(a) The owner and/or operator of a major stationary source 
subject to this subchapter may submit a request to fulfill its Failure to 
Attain Fee obligation by contributing to a Supplemental Environmen­
tal Project, on a pollutant specific basis by either: 
(1) an amount equivalent to the tons on which the Failure 
to Attain Fee has been assessed; or 
(2) an amount equivalent to the fee amount assessed. 
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(b) The Supplemental Environmental Project must: 
(1) directly reduce the amount of emissions reaching the 
atmosphere; 
(2) benefit only the subject nonattainment area; 
(3) not be part of an agreement or enforceable order allow
ing the major stationary source to offset a portion of an imposed ad
ministrative penalty; and 
(4) not include projects that are necessary to bring the ma
jor stationary source into compliance with environmental laws or that 
are necessary to remediate environmental harm caused by a violation 
caused by the major stationary source. 
(c) The multiple site aggregation baseline amount calculation 
is subject to approval by the executive director. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 







Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 239-6090 
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 
PART 5. TEXAS BOARD OF PARDONS 
AND PAROLES 
CHAPTER 145. PAROLE 
SUBCHAPTER A. PAROLE PROCESS 
37 TAC §145.12 
The Texas Board of Pardons and Paroles proposes an amend­
ment to 37 TAC §145.12, concerning parole considerations. The 
amendment to §145.12 is proposed to establish a voting option 
for placement of offenders into the DWI program. 
Rissie Owens, Chair of the Board, determined that for each year 
of the first five-year period the proposed amendment is in effect, 
no fiscal implications exist for state or local government as a 
result of enforcing or administering this section. 
Ms. Owens also has determined that for each year of the first 
five years the proposed amendment is in effect, the public ben­
efit anticipated as a result of enforcing the amendment will be to 
provide a method of selection of certain offenders to undergo a 
DWI program prior to release. There will be no effect on small 
businesses. There is no anticipated economic cost to persons 
required to comply with the amended rule as proposed. No reg­
ulatory flexibility analysis required by HB 3430 is necessary. 
Comments should be directed to Bettie Wells, General Coun­
sel, Texas Board of Pardons and Paroles, 209 W. 14th 
Street, Suite 500, Austin, TX 78701, or by e-mail to bet-
tie.wells@tdcj.state.tx.us. Written comments from the general 
public should be received within 30 days of the publication of 
this proposal. 
The amended rule is proposed under §508.036 and §508.044, 
Texas Government Code. Section 508.036 requires the board 
to adopt rules relating to the decision-making processes used by 
the board and parole panels; and §508.044 providing the board 
with the authority to adopt rules relating to the eligibility of an 
inmate for release on parole or mandatory supervision. 
The amendments are proposed under §508.036, Government 
Code, which provides the board with the authority to promul­
gate rules relating to the board’s decision-making processes, 
and §508.044, Government Code, providing the board with the 
authority to adopt rules relating to the eligibility of an inmate for 
release on parole or mandatory supervision. 
No other statutes, articles or codes are affected by these amend­
ments. 
§145.12. Action upon Review. 
A case reviewed by a parole panel for parole consideration may be: 
(1) - (3) (No change.) 
(4) determined that the totality of the circumstances favor 
the offender’s release on parole, further investigation (FI) is ordered 
in the following manner; and, upon release to parole, all conditions of 
parole or release to mandatory supervision that the parole panel is re­
quired by law to impose as a condition of parole or release to mandatory 
supervision are imposed; 
(A) - (F) (No change.) 
(G) FI-6 (Month/Year)--Transfer to a DWI Program. 
Release to continuum of care program as required by paragraph (5) of 
this section; 
(H) [(G)] FI-6 R (Month/Year)--Transfer to a TDCJ re­
habilitation program. Release to parole only after program completion 
and no earlier than six months from specified date. Such TDCJ pro­
gram may include the Pre-Release Therapeutic Community (PRTC), 
Pre-Release Substance Abuse Program (PRSAP), or In-Prison Ther­
apeutic Community Program (IPTC), or any other approved tier pro­
gram; 
(I) [(H)] FI-7 R (Month/Year)--Transfer to a TDCJ re­
habilitation program. Release to parole only after program completion 
and not earlier than seven months from the specified date. Such TDCJ 
program shall be the Serious and Violent Offender Reentry Initiative 
(SVORI); 
(J) [(I)] FI-18 R (Month/Year)--Transfer to a TDCJ re­
habilitation treatment program. Release to parole only after program 
completion and no earlier than 18 months from specified date. Such 
TDCJ program shall be either the Sex Offender Treatment Program 
(SOTP), or the InnerChange Freedom Initiative (IFI); 
(5) any person released to parole after completing a TDCJ 
[treatment] program as a prerequisite for parole, must participate in 
and complete any required post-release program. A parole panel shall 
require as a condition of release on parole or release to mandatory su­
pervision that an offender who immediately before release is a partic­
ipant in the program established under §501.0931, Government Code, 
participate as a releasee in a drug or alcohol abuse continuum of care 
treatment program; or 
(6) any [Any] offender receiving an FI vote, as listed in 
paragraph (4)(A) - (J) [(A-I)] of this section, shall be placed in a pro­
gram consistent with the vote. If treatment program managers recom­
mend a different program for an offender, a transmittal shall be for-
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warded to the parole panel requesting approval to place the offender in 
a different program. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Board of Pardons and Paroles 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 406-5388 
TITLE 43. TRANSPORTATION 
PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 
CHAPTER 24. TRANS-TEXAS CORRIDOR 
SUBCHAPTER B. DEVELOPMENT OF 
FACILITIES 
43 TAC §24.13 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of 
the Texas Department of Transportation or in the Texas Register office, 
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin, 
Texas.) 
The Texas Department of Transportation (department) proposes 
the repeal of §24.13, concerning corridor planning and develop­
ment. Section 24.13 was previously proposed for amendment in 
the September 11, 2009, issue of the Texas Register (34 TexReg 
6311) and that proposal is withdrawn by separate action. 
EXPLANATION OF PROPOSED REPEAL 
At the Texas Transportation Commission (commission) meet­
ing in October 2009 the commission proposed amendments to 
§15.9, Corridor Advisory Committees, and new §15.10, Corri­
dor Segment Advisory Committees. The amendments to §15.9 
change the rules governing corridor advisory committees to ex­
tend the sunset date for those committees. New §15.10 autho­
rizes the creation of corridor segment advisory committees that 
would, along with corridor advisory committees, assist the de­
partment in the planning and development of major corridors in 
the state, including I-35 and I-69. The primary duties of a cor­
ridor segment advisory committee are to provide input, advice, 
and recommendations to the commission, the department, and 
corridor advisory committees on transportation improvements to 
be made in the segment of the corridor for which the committee 
was created, and on other segment level planning, development, 
and financing matters as requested by the department. 
On October 7, 2009, officials of the department announced that, 
in response to citizen comments received during the environ­
mental review of Trans-Texas Corridor-35 (TTC-35), the depart­
ment had recommended the No Action Alternative on the TTC­
35 environmental study to the Federal Highway Administration 
(FHWA). That recommendation effectively ended efforts to de­
velop TTC-35 through the Trans-Texas Corridor concept. 
The repeal of §24.13, Corridor Planning and Development, re­
moves the rules relating to the planning and development of the 
Trans-Texas Corridor, including rules for establishing the Trans-
Texas Corridor segment advisory committees, because they are 
no longer necessary. The segment advisory committees for the 
I-35 corridor and other elements of the Trans-Texas Corridor will 
be replaced by advisory committees established under 43 TAC 
§15.9, Corridor Advisory Committees, and 43 TAC §15.10, Cor­
ridor Segment Advisory Committees. 
FISCAL NOTE 
James Bass, Chief Financial Officer, has determined that for 
each of the first five years the repeal as proposed is in effect, 
there will be no  fiscal implications for state or local governments 
as a result of enforcing or administering the repeal. 
Mark Tomlinson, Director, Texas Turnpike Authority Division, 
has certified that there will be no significant impact on local 
economies or overall employment as a result of enforcing or 
administering the repeal. 
PUBLIC BENEFIT AND COST 
Mr. Tomlinson has also determined that for each year of the first 
five years the section is in effect, the public benefit anticipated 
as a result of enforcing or administering the repeal will be consis­
tency and clarity of department rules. There are no anticipated 
economic costs for persons required to comply with the section 
as proposed. There will be no adverse economic effect on small 
businesses. 
SUBMITTAL OF COMMENTS 
Written comments on the proposed repeal of §24.13 may be 
submitted to Mark Tomlinson, Director, Texas Turnpike Author­
ity Division, Texas Department of Transportation, 125 East 11th 
Street, Austin, Texas 78701-2483. The deadline for receipt of 
comments is 5:00 p.m.  on January 4, 2010. 
STATUTORY AUTHORITY 
The repeal is proposed under Transportation Code, §201.101, 
which provides the Texas Transportation Commission with the 
authority to establish rules for the conduct of the work of the de­
partment, and more specifically, Transportation Code, §227.002, 
which provides the commission with the authority to adopt rules 
as necessary or convenient to implement and administer Trans­
portation Code, Chapter 227. 
CROSS REFERENCE TO STATUTE 
Transportation Code, Chapter 227. 
§24.13. Corridor Planning and Development. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on November 20, 
2009. 
TRD-200905364 
34 TexReg 8660 December 4, 2009 Texas Register 
♦ ♦ ♦ 
Bob Jackson 
General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 463-8683 
CHAPTER 25. TRAFFIC OPERATIONS 
SUBCHAPTER O. CRASH RECORDS 
INFORMATION SYSTEM 
43 TAC §25.973 
The Texas Department of Transportation (department) proposes 
amendments to §25.973, Medical Examiner’s Report, concern­
ing reporting of a bridge collapse. 
EXPLANATION OF PROPOSED AMENDMENTS 
Senate Bill 1218, 81st Legislature, Regular Session, 2009, 
amended Transportation Code, §550.081 relating to the report­
ing of traffic fatalities by medical examiners. Senate Bill 1218 
requires these reports to also contain information on fatalities 
that occurred as the result of a bridge collapse. 
To comply with Senate Bill 1218, amendments to §25.973 add 
new language requiring a medical examiner, which by the defi ­
nition in 43 TAC §25.972 includes the justice of the peace if the 
county does not have a medical examiner, to note in the report 
if a fatality that occurred in their jurisdiction was the result of a 
bridge collapse, and if so, the location of the bridge. 
Amendments to §25.973 also correct the listed address of the 
department web site where the reporting form is located. 
FISCAL NOTE 
James Bass, Chief Financial Officer, has determined that for 
each of the first five years the amendments as proposed are in 
effect, there will be no fiscal implications for state or local govern­
ments as a result  of  enforcing or  administering the amendments. 
Carol Rawson, Interim Director, Traffic Operations Division, 
has certified that there will be no significant impact on local 
economies or overall employment as a result of enforcing or 
administering the amendments. 
PUBLIC BENEFIT AND COST 
Ms. Rawson has also determined that for each year of the first 
five years the sections are in effect, the public benefit anticipated 
as a result of enforcing or administering the amendments will 
be the increased availability of statistical information relating to 
fatalities that have occurred in Texas due to bridge collapses. 
There are no anticipated economic costs for persons required to 
comply with the sections as proposed. There will be no adverse 
economic effect on small businesses. 
SUBMITTAL OF COMMENTS 
Written comments on the proposed amendments to §25.973 
may be submitted to Carol Rawson, Interim Director, Traffic 
Operations Division, Texas Department of Transportation, 125 
East 11th Street, Austin, Texas 78701-2483. The deadline for 
receipt of comments is 5:00 p.m. on January 4, 2010. 
STATUTORY AUTHORITY 
The amendments are proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commission 
with the authority to establish rules for the conduct of the work 
of the department, and more specifically, Transportation Code, 
§550.081, which requires the department to prepare the form 
for toxicology reporting. 
CROSS REFERENCE TO STATUTE 
Transportation Code, §550.081. 
§25.973. Medical Examiner’s Report. 
(a) A medical examiner shall submit to the department on a 
form prescribed by the department a report detailing the death of a 
person resulting from a traffic accident within the medical examiner’s 
jurisdiction. 
(b) The medical examiner’s report must include: 
(1) the name of the deceased; 
(2) the date of the accident; 
(3) the county in which the accident occurred; 
(4) whether the deceased was a: 
(A) vehicle operator; 
(B) vehicle passenger; [:] or  
(C) pedestrian or other person who was not an occupant 
in a vehicle; [and] 
(5) if the fatality was the result of a bridge collapse as de­
fined in Transportation Code, §550.081(2); 
(6) the location of the bridge if the fatality was the result of 
a bridge collapse; and 
(7) [(5)] except as provided by subsection (c) of this sec­
tion, the results of any toxicological testing conducted on the deceased 
and the name of the laboratory, medical examiner’s office, or other fa­
cility that conducted the testing. 
(c) If a toxicological test is conducted and the results are not 
available at the time the report to the department is due, the medical 
examiner shall: 
(1) note on the report: "toxicological test results unavail­
able;" and 
(2) as soon as practicable after the toxicological test results 
become available, submit a supplemental report that contains the re­
sults of the toxicological testing and the name of the testing facility. 
(d) The department will make the reporting form available on 
the department’s web site at www.txdot.gov (keyword "toxicology re­
porting") [http://www.txdot.gov/forms/traffic.htm]. 
(e) Not later than the 11th day of each month, the medical ex­
aminer shall submit the reports covering the deaths resulting from traf­
fic accidents that occurred during the preceding three months, including 
those occurring as a result of a bridge collapse, except that the medi­
cal examiner is not required to submit information that was previously 
submitted to the department. 
(f) The department will accept monthly and supplemental 
medical examiner’s reports via: 
(1) United States Mail at the address located on the report 
form; 
(2) facsimile at the number contained on the report form; 
or 
(3) the department’s Internet website, when such a capabil­
ity is available. 
PROPOSED RULES December 4, 2009 34 TexReg 8661 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 







Texas Department of Transportation 
Earliest possible date of adoption: January 3, 2010 
For further information, please call: (512) 463-8683
 
♦ ♦ ♦ 
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TITLE 19. EDUCATION 
PART 1. TEXAS HIGHER EDUCATION
COORDINATING BOARD 
CHAPTER 4. RULES APPLYING TO 
ALL PUBLIC INSTITUTIONS OF HIGHER 
EDUCATION IN TEXAS 
SUBCHAPTER E. APPROVAL OF DISTANCE 
EDUCATION, OFF-CAMPUS, AND EXTENSIO
COURSES AND PROGRAMS FOR PUBLIC 
INSTITUTIONS 
19 TAC §§4.101 - 4.108 
The Texas Higher Education Coordinating Board withdraws th
proposed repeal of §§4.101 - 4.108 which appeared in the Au­









Texas Higher Education Coordinating Board 
Effective date: November 16, 2009 
For further information, please call: (512) 427-6114 
SUBCHAPTER P. APPROVAL OF DISTANCE 
EDUCATION COURSES AND PROGRAMS FOR 
PUBLIC INSTITUTIONS 
19 TAC §§4.255 - 4.264 
The Texas Higher Education Coordinating Board withdraws the 
proposed new §§4.255 - 4.264 which appeared in the August 7, 
2009, issue of the Texas Register (34 TexReg 5277). 





Texas Higher Education Coordinating Board 
Effective date: November 16, 2009 
For further information, please call: (512) 427-6114 
SUBCHAPTER Q. APPROVAL OF 
OFF-CAMPUS AND SELF-SUPPORTING 
COURSES AND PROGRAMS FOR PUBLIC 
INSTITUTIONS 
19 TAC §§4.270 - 4.279 
The Texas Higher Education Coordinating Board withdraws the 
proposed new §§4.270 - 4.279 which appeared in the August 7, 
2009, issue of the Texas Register (34 TexReg 5279).  





Texas Higher Education Coordinating Board 
Effective date: November 16, 2009 
For further information, please call: (512) 427-6114 
CHAPTER 9. PROGRAM DEVELOPMENT IN 
PUBLIC TWO-YEAR COLLEGES 
SUBCHAPTER H. PARTNERSHIPS BETWEEN 
SECONDARY SCHOOLS AND PUBLIC 
TWO-YEAR COLLEGES 
19 TAC §9.144 
The Texas Higher Education Coordinating Board withdraws the 
proposed amendment to §9.144 which appeared in the August 
14, 2009, issue of the Texas Register (34 TexReg 5465).  





Texas Higher Education Coordinating Board 
Effective date: November 16, 2009 
For further information, please call: (512) 427-6114 
TITLE 22. EXAMINING BOARDS 
WITHDRAWN RULES December 4, 2009 34 TexReg 8663 
♦ ♦ ♦ ♦ ♦ ♦ 
PART 15. TEXAS STATE BOARD OF 
PHARMACY 
CHAPTER 291. PHARMACIES 
SUBCHAPTER D. INSTITUTIONAL 
PHARMACY (CLASS C) 
22 TAC §§291.72 - 291.75 
The Texas State Board of Pharmacy withdraws the proposed 
amendments to §§291.72 - 291.75 which appeared in the Oc­
tober 2, 2009, issue of the Texas Register (34 TexReg 6796). 
Filed with the Office of the Secretary of State on November 16, 
2009. 
TRD-200905293 
Gay Dodson, R.Ph. 
Executive Director/Secretary 
Texas State Board of Pharmacy 
Effective date: November 16, 2009 
For further information, please call: (512) 305-8028 
TITLE 43. TRANSPORTATION 
PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 
CHAPTER 24. TRANS-TEXAS CORRIDOR 
SUBCHAPTER B. DEVELOPMENT OF 
FACILITIES 
43 TAC §24.13 
The Texas Department of Transportation withdraws the pro­
posed amendment to §24.13 which appeared in the September 
11, 2009, issue of the Texas Register (34 TexReg 6311).  





Texas Department of Transportation 
Effective date: November 19, 2009 
For further information, please call: (512) 463-8683 
34 TexReg 8664 December 4, 2009 Texas Register 
♦ ♦ ♦ 
TITLE 1. ADMINISTRATION 
PART 4. OFFICE OF THE SECRETARY 
OF STATE 
CHAPTER 81. ELECTIONS 
The Office of the Secretary of State adopts the repeal of 
§§81.101 - 81.103, 81.107, 81.109, 81.111 - 81.113, 81.115 ­
81.117, 81.119 - 81.121, 81.123 - 81.132, and 81.135 in Sub­
chapter F, relating to Primary Elections, and §§81.145, 81.148, 
81.149, 81.151 - 81.153, 81.155, and 81.157 in Subchapter 
G, relating to Joint Primary Elections. The Secretary of State 
simultaneously adopts new §§81.101 - 81.103, 81.107, 81.109, 
81.111 - 81.113, 81.115 - 81.117, 81.119 - 81.121, and 81.123 ­
81.132 in Subchapter F, as well as §§81.145, 81.148, 81.149, 
81.151 - 81.153, 81.155, and 81.157 in Subchapter G. 
Sections 81.101, 81.107, 81.116, 81.127, and 81.131 in Sub­
chapter F and §81.157 in Subchapter G are adopted with 
changes to the text as proposed in the October 9, 2009, issue of 
the Texas Register (34 TexReg 6929). Sections 81.102, 81.103, 
81.109, 81.111 - 81.113, 81.115, 81.117, 81.119 - 81.121, 81.123 
- 81.126, 81.128 - 81.130, 81.132, 81.145, 81.148, 81.149, 
81.151 - 81.153, and 81.155 are adopted without changes and 
will not be republished. 
The revisions to Subchapters F and G concern the financing of 
the 2010 primary elections with state funds, including the de­
termination of necessary and proper expenses relating to the 
proper conduct of primary elections by party officials and the 
procedures for requesting reimbursement by the parties for such 
expenses. 
The adopted repeals and new rules are necessary for the proper 
and efficient conduct of the 2010 primary elections. It is in the 
public interest to establish adequate procedures to insure the 
best use of state funding. 
The changes clarify that a 2010 Primary Election Cost Estimate 
must be submitted even if the chair accepts the pre-populated 
data. It further explains that the chair has the option to amend 
the pre-populated data. The reference to the Sworn Advance 
Agreement is removed from §81.116 because the form is no 
longer in use. The change to §81.127 clarifies that items pur­
chased with primary funds belong to the party, not the individ­
ual. The changes to §81.131 stipulate that the use of the "Model 
Contract" provided by the Secretary of State satisfies the Sec­
retary of State approval requirement mandated by the Election 
Code, and that the Model Contract may be modified but must be 
submitted for Secretary of State approval. Changes to §81.131 
further clarify that the county election official must provide to the 
county chair an accounting of actual costs incurred in performing 
the contract. Changes to §81.131 and §81.157 make clear that 
the county election official must pay for items ordered on behalf 
of the party and seek reimbursement from the party only if stip­
ulated in the contract. 
The Secretary of State received one comment from the Texas 
Republican Party regarding §81.107. Specifically, a reference to 
the July 1 deadline to reconcile the county primary fund account 
and return all surplus funds to the state has been reinstated in 
the adoption because it is a requirement in the Election Code. 
SUBCHAPTER F. PRIMARY ELECTIONS 
1 TAC §§81.101 - 81.103, 81.107, 81.109, 81.111 - 81.113, 
81.115 - 81.117, 81.119 - 81.121, 81.123 - 81.132, 81.135 
The repeals are adopted under the Election Code, §31.003 and 
§173.006, which provide the Office of the Secretary of State with 
the authority to obtain and maintain uniformity in the application, 
interpretation, and operation of provisions under the Code and 
other election laws. It also allows the Secretary of State in per­
forming such duties to prepare detailed and comprehensive writ­
ten directives and instructions based on such laws. These sec­
tions additionally authorize the Secretary of State to adopt rules 
consistent with the Code that reduce the cost of the primary elec­
tions or facilitate the holding of the elections within the amount 
appropriated by the legislature for that purpose. 
No other sections are affected by the proposed repeals. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director of Elections 
Office of the Secretary of State 
Effective date: December 13, 2009 
Proposal publication date: October 9, 2009 
For further information, please call: (512) 463-5560 
1 TAC §§81.101 - 81.103, 81.107, 81.109, 81.111 - 81.113, 
81.115 - 81.117, 81.119 - 81.121, 81.123 - 81.132 
The new rules are adopted under the Election Code, §31.003 
and §173.006, which provide the Office of the Secretary of State 
with the authority to obtain and maintain uniformity in the applica­
tion, interpretation, and operation of provisions under the Code 
and other election laws. It also allows the Secretary of State in 
performing such duties to prepare detailed and comprehensive 
written directives and instructions based on such laws. These 
ADOPTED RULES December 4, 2009 34 TexReg 8665 
sections additionally authorize the Secretary of State to adopt 
rules consistent with the Code that reduce the cost of the pri­
mary elections or facilitate the holding of the elections within the 
amount appropriated by the legislature for that purpose. 
No other sections are affected by the rules. 
§81.101. Primary and Runoff Election Cost Estimate; Receipt of 
State Funds. 
(a) This subchapter applies to the use and management of all 
primary funds. 
(b) Approval by the Secretary of State of a Primary Election 
Cost Estimate does not relieve the chair, any employee paid from the 
primary fund, or the county election official, of their responsibility to 
comply with administrative rules issued by the Secretary of State, or 
with any statute governing the use of primary funds. 
(c) The Secretary of State shall provide a 2010 Primary Elec­
tion Cost Estimate to each county chair. The pre-populated amount will 
be based on 75 percent of the total amount approved on the 2008 Final 
Primary Election Cost Report less any filing fees received as reported 
on the 2006 Final Primary Election Cost Report. In order to receive 
funding for the 2010 Primary, the chair must submit to the Secretary 
of State a notarized copy of the 2010 Primary Election Cost Estimate. 
If data was not available to create a pre-populated cost estimate or if 
the chair wishes to amend the pre-populated estimate, the chair must 
complete a 2010 Primary Election Cost Estimate form and submit it to 
the Secretary of State for review and approval prior to receiving their 
75 percent of estimated cost. 
(d) If a statewide Runoff is conducted, the Secretary of State 
shall provide a 2010 Primary Runoff Cost Estimate to each county 
chair. The pre-populated amount will be based on 75 percent of the 
total amount approved on the 2008 Final Primary Election Cost Re­
port less any filing fees received as reported on the 2006 Final Primary 
Election Cost Report. In order to receive funding for the 2010 Runoff, 
the chair must submit to the Secretary of State a notarized copy of a 
2010 Primary Runoff Cost Estimate. If data was not available to cre­
ate a pre-populated cost estimate or if the chair wishes to amend the 
pre-populated estimate, the chair must complete a 2010 Primary Runoff 
Election Cost Estimate form and submit it to our office for review and 
approval prior to receiving their 75 percent of estimated cost. 
(e) Pursuant to the General Appropriations Act, 81st Legisla­
ture, 2009, counties may not be reimbursed for amounts that exceed 
the costs to conduct a joint primary election. Accordingly, any addi­
tional costs incurred due to the fact that county parties do not use joint 
polling places or do not use joint voting system equipment will not be 
reimbursed. 
§81.107. Primary-Fund Records. 
(a) The county chair shall preserve all records relating to pri­
mary-election expenses until the later of: 
(1) 22 months following the primary elections; or 
(2) the conclusion of any relevant litigation or official in­
vestigation. 
(b) In order to receive approval of a final cost report, the 
county chair shall transmit copies of receipts, bills, invoices, contracts, 
competitive bids, petty-cash receipts for items and services over 
$2,000 and copies of all monthly bank statements, electronic book­
keeping records (i.e., Quicken or Quickbooks) or check register, and 
any other related materials documenting primary-fund expenditures. 
Purchase requisitions are not considered receipts and may not be 
remitted as such. 
(c) Unless otherwise provided by the Secretary of State, not 
later than July 1 of the year in which the primary elections occur, the 
county chair shall: 
(1) comply with all final cost reporting requirements; 
(2) return all unexpended and uncommitted primary funds. 
(d) If the chair does not file a final cost report, their files will be 
reported to the Attorney General’s Office and/or County District Attor­
ney’s Office for prosecution of misappropriation of funds in accordance 
with §81.113 of this title (relating to Misuse of State Funds). 
§81.116. Estimating Voter Turnout. 
(a) The county chair shall use the formula set out in the follow­
ing figure, with necessary modifications as determined by the chair, to 
determine the estimated voter turnout for each precinct for the 2010 
primary elections. If a county chair receives allocated funds based on 
the pre-populated Primary Election Cost Estimate, it is not required or 
necessary to submit an estimation of voter turnout. This general for­
mula is a guideline and must be adjusted if the local political situation 
indicates a higher voter turnout than that derived by the formula. 
Figure: 1 TAC §81.116(a) 
(b) After estimating the voter turnout for each precinct, the 
county chair shall use the guidelines set forth in §§81.117, 81.124, and 
81.125 of this title (relating to the Number of Election Workers per 
Polling Place, Number of Ballots per Voting Precinct, and Number of 
Direct Record Electronic (DRE) Units or Precinct Ballot Counters per 
Voting Precinct) to determine the necessary personnel, supplies, and 
equipment for each precinct (i.e., ballots, election judges and clerks, 
voting devices, or machines). 
(c) After estimating the need for personnel, supplies, and 
equipment for each precinct, the county chair shall combine all 
precinct data to determine the total countywide estimate. 
(d) The county chair may use the estimate calculated under 
subsection (c) of this section to determine the cost of the election. 
§81.127. Office Equipment and Supplies. 
(a) Rental of office equipment is not required in order to con­
duct primary elections. 
(b) The county chair may lease office equipment necessary for 
the administration of the primary elections for a period beginning De­
cember 1, 2009, and ending not later than the last day of the month in 
which the last primary election is held. 
(c) The county party may not rent or lease equipment in which 
the party, the county chair, or a member of the county chair’s family 
has a financial interest. (See definition of "family" at §81.114(b) of this 
title (relating to Conflicts of Interest).) 
(d) The county chair or party shall rent equipment from an en­
tity that has been in business for at least 18 months and has at least three 
other bona fide clients and on file with the corporation department of 
the Secretary of State or locally. 
(e) The purchase of office supplies must be reasonable and/or 
necessary for the administration of the primary election to be payable 
from the primary fund. (This includes, but is not limited to, the pur­
chase of two paperback copies of the Texas Election Code.) 
(f) The county chair or party may be reimbursed for the cost 
of incidental supplies used in connection with the primary election. 
(Examples of reasonable incidental supplies include paper, toner, and 
staples.) 
(g) The county chair may not use primary funds to purchase 
any single office-supply item or equipment valued at over $1,500. 
34 TexReg 8666 December 4, 2009 Texas Register 
♦ ♦ ♦ 
♦ ♦ ♦ 
These items become a part of the Party Primary Office and are to be 
transferred to the next county chair. 
(h) The county chair may not pay notary public expenses from 
the primary fund. 
§81.131. Contracting with the County-Elections Officer (County 
Clerk, County Elections Administrator, or County Tax Assessor-Col­
lector). 
(a)  The  Secretary of State  has prepared a Primary Election Ser­
vices Contract (the "Model Contract"). Copies of the Model Contract 
may be obtained from the Secretary of State. 
(b) The county chair should use the Model Contract when exe­
cuting an agreement for election services between the county executive 
committee and the county elections officer. (Contractible election ser­
vices are listed in Subchapter B of Chapter 31 of the Texas Election 
Code.) By using the Model Contract, the county chair meets the Secre­
tary of State approval requirement set forth in §31.092(b) of the Texas 
Election Code. 
(c) The Model Contract may be revised as necessary to 
accommodate the specific agreement between the county chair and 
county election official; however, activities not required by law are 
not payable with primary finance funds. Accordingly, those activities 
should be identified in the contract, including a stipulation as to 
whether the county chair or the county election official will be respon­
sible for the cost. The county chair shall submit to the Secretary of 
State for approval any change to the Model Contract or any alternate 
contract that the chair desires to use. A contract submitted under this 
subsection must be signed by both parties to the contract, the county 
chair and county election official. 
(d) Before the county chair may make final payment, the 
county election official must submit to the county chair an accounting 
of the actual costs incurred in the performance of the election-services 
contract. This must be included with the Final Primary Election Cost 
Report. 
(e) The Secretary of State may only pay actual costs incurred 
by the county and payable under provisions of the Texas Election Code, 
an election-services contract, or these administrative rules. 
(f) A contract may not allow for reimbursement for training of 
election workers or providing materials published by the Secretary of 
State. 
(g) Salaries of personnel regularly employed by the county 
may not be paid from or reimbursed to the county from the primary 
fund even if the employee used their vacation time to perform the du­
ties. 
(h) A county-elections officer may not contract for the perfor­
mance of any duty or service that he or she is statutorily obligated to 
perform. 
(i) Costs associated with an election services contract are 
not counted toward the administrative salary limits established under 
§81.123 of this title (relating to Administrative Personnel Limited). 
(j) If authorized in the contract, county election officials who 
contract or conduct joint primaries must pay all bills for items they or­
der on behalf of the  parties,  and seek reimbursements from the parties. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director of Elections 
Office of the Secretary of State 
Effective date: December 13, 2009 
Proposal publication date: October 9, 2009 
For further information, please call: (512) 463-5560 
SUBCHAPTER G. JOINT PRIMARY 
ELECTIONS 
1 TAC §§81.145, 81.148, 81.149, 81.151 - 81.153, 81.155, 
81.157 
The repeals are adopted under the Election Code, §31.003 and 
§173.006, which provide the Office of the Secretary of State with 
the authority to obtain and maintain uniformity in the application, 
interpretation, and operation of provisions under the Code and 
other election laws. It also allows the Secretary of State in per­
forming such duties to prepare detailed and comprehensive writ­
ten directives and instructions based on such laws. These sec­
tions additionally authorize the Secretary of State to adopt rules 
consistent with the Code that reduce the cost of the primary elec­
tions or facilitate the holding of the elections within the amount 
appropriated by the legislature for that purpose. 
No other sections are affected by the repeals. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director of Elections 
Office of the Secretary of State 
Effective date: December 13, 2009 
Proposal publication date: October 9, 2009 
For further information, please call: (512) 463-5560 
1 TAC §§81.145, 81.148, 81.149, 81.151 - 81.153, 81.155, 
81.157 
The rules are adopted under the Election Code, §31.003 and 
§173.006, which provide the Office of the Secretary of State with 
the authority to obtain and maintain uniformity in the application, 
interpretation, and operation of provisions under the Code and 
other election laws. It also allows the Secretary of State in per­
forming such duties to prepare detailed and comprehensive writ­
ten directives and instructions based on such laws. These sec­
tions additionally authorize the Secretary of State to adopt rules 
consistent with the Code that reduce the cost of the primary elec­
tions or facilitate the holding of the elections within the amount 
appropriated by the legislature for that purpose. 
No other sections are affected by the rules. 
§81.157. Joint-Primary Contract with the County Elections Officer 
(County Clerk, County Elections Administrator, or County Tax Asses­
sor Collector). 
ADOPTED RULES December 4, 2009 34 TexReg 8667 
♦ ♦ ♦ 
♦ ♦ ♦ 
(a) Before the county chair may make final payment, the 
county elections officer must submit to the county chair an accounting 
of actual costs incurred in performance of the election-services con­
tract for the joint-primary election. This must be included with the 
Final Primary Election Cost Report. 
(b) The Secretary of State may only reimburse actual costs in­
curred by the county and payable pursuant to provisions of the Texas 
Election Code, a joint primary contract, or an administrative rule. 
(c) The Secretary of State may only reimburse actual costs in­
curred by the county and payable pursuant to provisions of the Texas 
Election Code, a joint primary contract, or an administrative rule. 
(d) If the joint elections agreement requires the county elec­
tions officer to directly pay the costs associated with the joint election, 
then the county chair shall remit the total amount of state funds for­
warded to the county chair pursuant to Section B of the Final Cost Es­
timate to the county clerk no later than the fifth day after receipt of the 
funds. 
(e) The cost estimate may not provide for reimbursement for 
training of election workers or for materials provided by the Secretary 
of State. 
(f) The county may not reimburse from primary-election 
funds, regular pay for personnel normally employed by the county. 
(g) The joint resolution for the 2010 primary elections may 
not provide for any salary or compensation for the county elections of­
ficer for the performance of any statutory duty or service. (Note: Joint 
Primary Election Agreements do not count against the administrative 
salary limits set out under §81.123 of this title (relating to Administra­
tive Personnel Limited).) 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director of Elections 
Office of the Secretary of State 
Effective date: December 13, 2009 
Proposal publication date: October 9, 2009 
For further information, please call: (512) 463-5560 
TITLE 4. AGRICULTURE 
PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 
CHAPTER 19. QUARANTINES AND 
NOXIOUS AND INVASIVE PLANTS 
SUBCHAPTER E. DATE PALM LETHAL 
DECLINE QUARANTINE 
4 TAC §19.51 
The Texas Department of Agriculture (the department) adopts an 
amendment to §19.51 in order to expand the quarantined area 
for the Date Palm Lethal Decline Quarantine, without changes 
to the proposal published in the October 2, 2009, issue of the 
Texas Register (34 TexReg 6724). The amendment is adopted 
to add to the quarantined area a 2-mile area surrounding the 
palms infected with the date palm lethal decline at one site in 
Kleberg County. In late June of 2009, some of the sabal palms 
and date  palms  located in Kleberg  County  were suspected to 
be infected with the date palm lethal decline disease. Conse­
quently, samples from the apparently infected sabal palms and 
date palms were collected and analyzed for  the disease by the  
Texas Plant Disease Diagnostic Laboratory at College Station. 
The test results, received on or about July 25, 2009, showed 3 
of the 10 samples to be positive for the date palm lethal decline 
disease. Because the three infected palms are located within ap­
proximately 100 feet of one another, they are considered as orig­
inating from one site for establishment of the quarantined area. 
The amended section was adopted on an emergency basis on 
August 3, 2009, as published in the August 21, 2009, issue of 
the Texas Register (34 TexReg 5625) to prevent spread of the 
date palm lethal decline. The amendment will facilitate treatment 
of the disease vectors and restrict movement of the quarantined 
articles located within two miles of an infected tree as described 
in the Date Palm Lethal Decline Quarantine. 
Amended §19.51 adds a 2-mile area surrounding the three in­
fected palms occurring in close proximity at one site in Kleberg 
County of Texas to the quarantined area. 
No comments were received on the proposal. 
The amendment to §19.51 is adopted under the Texas Agricul­
ture Code (the Code) §71.002, which provides the department 
with the authority to quarantine an area if it determines that a 
dangerous insect pest or plant disease not widely distributed in 
this state exists within an area of the state; the Code, §71.003, 
which provides the department with the authority to declare an 
area pest-free and quarantine surrounding areas if it determines 
that an insect pest or plant disease of general distribution in this 
state does not exist in an area; and the Code, §71.007, which au­
thorizes the department to adopt rules as necessary to protect 
agricultural and horticultural interests, including rules to provide 
for a specific treatment of quarantined articles. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 18, 
2009. 
TRD-200905315 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Effective date: December 15, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 463-4075 
TITLE 10. COMMUNITY DEVELOPMENT 
PART 1. TEXAS DEPARTMENT OF 
HOUSING AND COMMUNITY AFFAIRS 
CHAPTER 1. ADMINISTRATION 
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SUBCHAPTER B. UNDERWRITING, MARKET 
ANALYSIS, APPRAISAL, ENVIRONMENTAL 
SITE ASSESSMENT, PROPERTY CONDITION 
ASSESSMENT, AND RESERVE FOR 
REPLACEMENT RULES AND GUIDELINES 
10 TAC §§1.31 - 1.37 
The Texas Department of Housing and Community Affairs (De­
partment) adopts the repeal of 10 TAC Chapter 1, Subchapter B, 
§§1.31 - 1.37, concerning the Underwriting, Market Analysis, Ap­
praisal, Environmental Site Assessment, Property Condition As­
sessment, and Reserve for Replacement Rules and Guidelines 
followed by the Real Estate Analysis Division, without changes 
to the proposal as published in the September 25, 2009, issue 
of the Texas Register (34 TexReg 6491) and will not be repub­
lished. 
The repeal is adopted in order to consolidate and simplify the 
existing rules for all Real Estate Analysis. 
Public hearings on the repeal were held in Dallas, Houston, El 
Paso, Harlingen, Lubbock, and Austin. Additionally, written com­
ments on the proposed repeal were accepted by mail, e-mail, 
and facsimile through October 26, 2009. 
No comments were received concerning the proposed repeal. 
The Board approved the final order adopting this repeal on 
November 9, 2009. 
The repealed sections are adopted pursuant to the authority of 
the Texas Government Code, Chapter 2306 which provides the 
Department with the authority to adopt rules governing the ad­
ministration of the Department and its programs. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Housing and Community Affairs 
Effective date: December 9, 2009 
Proposal publication date: September 25, 2009 
For further information, please call: (512) 475-3916 
10 TAC §§1.31 - 1.37 
The Texas Department of Housing and Community Affairs (the 
Department) adopts new 10 TAC Chapter 1, Subchapter B, 
§§1.31 - 1.37, concerning the Underwriting, Market Analysis, 
Appraisal, Environmental Site Assessment, Property Condition 
Assessment and Reserve for Replacement Rules and Guide­
lines followed by the Real Estate Analysis Division. Sections 
1.31 - 1.37 are adopted with changes to the proposed text 
as published in the September 25, 2009, issue of the Texas 
Register (34 TexReg 6491). 
Public hearings on the new sections were held in Dallas, Hous­
ton, El Paso, Harlingen, Lubbock, and Austin. Additionally, writ­
ten comments on the proposed new rules were accepted by mail, 
e-mail and facsimile through October 26, 2009. 
SUMMARY OF COMMENTS, STAFF RESPONSE AND BOARD 
ACTION. 
Public comments and the Department’s responses are pre­
sented in the order in which the sections appear in the proposed 
§1.32, starting with §1.32(e)(2) and ending with §1.32(i)(5). 
Following the section number is the title of the section as it 
appears in the rule. Each number following the title corresponds 
to the person(s) who commented on the particular rule section. 
The key relating each number next to the title is listed below. 
Following the identification of the commenter is a summary of 
the comment. Staff response and recommendation is detailed, 
along with reason(s) why the recommendation was made. 
Comments were received by: (1) Matthew Malcom, CPA, 
Reznick Group, P.C.; (2) Barry Kahn, (3) Granger McDonald, 
and (4) Jim Brown (TAAHP). 
§1.32(e)(2). Off-Site Costs. (1) 
COMMENT: Comments suggested that CPA firms cannot render 
an opinion on this type of subject matter.  The CPA  firm could is­
sue a statement of the findings resulting from specific procedures 
performed under an Agreed-Upon Procedures engagement to 
compare the facts of the subject development to the facts con­
tained in the PLR. 
STAFF RESPONSE: Staff concurred with the comment. Staff 
recommended the following language to reflect receipt of a state­
ment of findings in lieu of an opinion: 
§1.32(e)(2). Off-site Costs. 
Off-Site costs are costs of development up to the site itself such 
as the cost of roads, water, sewer, and other utilities to provide 
the site with access. All off-site costs must be well documented 
and certified by a Third Party engineer on the required applica­
tion form. If off-site costs are included in eligible basis based 
on PLR 200916007, a statement of findings from a CPA must 
also be provided which describes the facts relevant to the de­
velopment and affirmatively certifies that the fact pattern of the 
development matches the fact pattern in PLR 200916007. A cer­
tification from a Third Party engineer must also be provided that 
describes the circumstances of the necessity of the off-site im­
provement, including the relevant requirements of the local juris­
diction with authority over building codes. 
§1.32(e)(3). Site Work Costs. (2), (3) and (4) 
COMMENT: Commenters requested an increase to site work 
cost limitation from $9,000 per unit to $12,000 per unit. The 
stated reason is that the $9,000 per unit limit has been in place 
for a number of years and site work costs have increased. Com­
ment was also received suggesting that the cost of obtaining the 
certifications to exceed the $9,000 per unit limitation is an unnec­
essary expense. Additionally, comment was received propos­
ing that  a definition of site work costs used for the purpose of 
calculating the threshold should only include demolition, rough 
grading, on-site concrete, on-site electrical, on-site paving, and 
on-site utilities. 
STAFF RESPONSE: This provision does not limit site work costs 
to $9,000 per unit. Site work costs above $9,000 per unit are 
allowable with certification from a third-party engineer. Very few 
applications are submitted with site work costs exceeding $9,000 
per unit. Those that do are properties with unusual site con­
ditions that generally have already been evaluated by an engi-
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neer. For deals exceeding this level, staff needs objective cost 
information supplied by an engineer to rely on for underwriting. 
Therefore, Staff did not recommend an increase to the $9,000 
per unit threshold. 
Staff agreed that defining what constitutes site work for this 
threshold test would be useful, but does not believe at this late 
time a definition should be included in the rule without providing 
the public an opportunity to comment on the definition so as not 
to exclude items that may be considered legitimate site work 
but have not been included in the commenter’s draft rule. Staff 
will continue to interpret this based on engineering certifications 
for the current year and therefore does not believe the issue 
is significant enough to repost the rules. Staff will add this 
definition for public discussion at the next point revisions are 
made to the rules. No changes were recommended. 
§1.32(i)(2). Deferred Developer Fee. (2) and (4) 
COMMENT: Commenters requested that TDHCA allow a waiver 
of this provision if the applicant provides a letter from the syndi­
cator/equity investor stating they are comfortable that the issue 
of good debt will be appropriately addressed in the partnership 
agreement. 
STAFF RESPONSE: Equity structures vary widely and there are 
many structuring vehicles to deal with developer fee that remains 
payable at the end of 15 years. Generally, however, this is not 
an expectation of the equity partner. These provisions exist to 
deal with the remaining developer fee should property cash flow 
not be sufficient to repay the developer fee note. Staff uses this 
provision as one of four (4) feasibility tests in the underwriting of 
applications. Staff is not able to analyze the many structural pro­
visions that are possible to deal with this issue. The current rule 
establishes a consistent methodology so all deals are equally 
analyzed. No changes were recommended. 
§1.32(i)(5). Initial Feasibility. (2) and (4) 
COMMENT: Commenters requested an increase of the 65% ex­
pense to income ratio  maximum to 75%.  
STAFF RESPONSE: In response to comments made prior to 
publication of the draft rule, staff proposed in the Draft 2010 REA 
Rules a provision increasing the expense to income ratio on ru­
ral transactions that contain less than 36 units to 68%. Staff 
uses this provision as one of four (4) feasibility tests in the un­
derwriting of applications. Generally, a property with a high ex­
pense to income ratio will demonstrate a decreasing debt cov­
erage ratio over time using certain assumptions for income and 
expense increases over the long-term proforma. Deals exceed­
ing the 65% mark in the first stabilized year are at much greater 
risk of long-term infeasibility. There are compensating factors 
that can serve to mitigate this risk. Some of these factors are 
contemplated in the current rule. While other variables may be 
valid, Staff would not be able to analyze all of the possible mit­
igating factors specific to a particular transaction nor be able to 
fairly apply the rule across all applications. A high expense to in­
come ratio is indicative of deep-rent targeting which can in many 
circumstances be detrimental to long-term feasibility. No change 
was recommended. 
The Board approved the final order adopting the changes, as 
amended, as well as administrative changes as needed for con­
sistency within this section, on November 9, 2009. 
The new sections are adopted pursuant to the authority of the 
Texas Government Code, Chapter 2306 which provides the De­
partment the authority to adopt rules governing the administra­
tion of the Department and its program. 
§1.31. General Provisions. 
(a) Purpose. The rules in this subchapter apply to the under­
writing, market analysis, appraisal, environmental site assessment, 
property condition assessment, and reserve for replacement standards 
employed by the Texas Department of Housing and Community 
Affairs (the "Department" or "TDHCA"). This chapter provides rules 
for the underwriting review of an affordable housing development’s 
financial feasibility and economic viability that ensures the most 
efficient allocation of resources while promoting and preserving the 
public interest in ensuring the long-term health of the Department’s 
portfolio. In addition, this chapter guides the underwriting staff in 
making recommendations to the Executive Award and Review Advi­
sory Committee (the "Committee"), Executive Director, and TDHCA 
Governing Board (the "Board") to help ensure procedural consistency 
in the determination of Development feasibility (§2306.0661(f) and 
§2306.6710(d), Texas Government Code). Due to the unique char­
acteristics of each development the interpretation of the rules and 
guidelines described in this subchapter is subject to the discretion of 
the Department and final determination by the Board. 
(b) Definitions. Terms used in this subchapter that are also de­
fined in Chapter 50 of this title (the Department’s Housing Tax Credit 
Program Qualified Allocation Plan and Rules, known as the "QAP") 
have the same meaning as in the QAP. Those terms that are not defined 
in the QAP or which may have another meaning when used in this sub­
chapter, shall have the meanings set forth in §1.32(b) of this subchapter. 
(1) Affordable Housing--Housing that has been funded 
through one or more of the Department’s programs or other local, state 
or federal programs or has at least one unit that is restricted in the rent 
that can be charged either by a Land Use Restriction Agreement or 
other form of Deed Restriction. 
(2) Bank Trustee--A bank authorized to do business in this 
state, with the power to act as trustee. 
(3) Cash Flow--The funds available from operations after 
all expenses and debt service required to be paid has been considered. 
(4) Credit Underwriting Analysis Report--Sometimes re­
ferred to as the "Report." A decision making tool used by the Depart­
ment and Board containing a synopsis and reconciliation of the appli­
cation information submitted by the Applicant. 
(5) Comparable Unit--A Unit, when compared to the sub­
ject Unit, similar in overall condition, location, unit amenities, utility 
structure, and common amenities, and: 
(A) for purposes of calculating the inclusive capture 
rate targets the same population and is likely to draw from the same 
demand pool; 
(B) for purposes of estimating the Restricted Market 
Rent targets the same population and is similar in net rentable square 
footage and number of bedrooms; or 
(C) for purposes of estimating the subject Unit market 
rent does not have any income or rent restrictions and is similar in net 
rentable square footage and number of bedrooms. 
(6) Contract Rent--Maximum rent limits based upon cur­
rent and executed rental assistance contract(s), typically with a federal, 
state or local governmental agency. 
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(7) DCR--Debt Coverage Ratio. Sometimes referred to as 
the "Debt Coverage" or "Debt Service Coverage." A measure of the 
number of times loan principal and interest are covered by Net Oper­
ating Income. 
(8) Development--Sometimes referred to as the "Subject 
Development." Multi-unit residential housing that meets the afford-
ability requirements for and requests or has received funds from one 
or more of the Department’s sources of funds. 
(9) EGI--Effective Gross Income. The sum total of all 
sources of anticipated or actual income for a rental Development less 
vacancy and collection loss, leasing concessions, and rental income 
from employee-occupied units that is not anticipated to be charged or 
collected. 
(10) Eligible Hard Costs--Hard Costs includable in Eligi­
ble Basis for the purposes of determining a Housing Tax Credit Allo­
cation. 
(11) ESA--Environmental Site Assessment. An environ­
mental report that conforms with the Standard Practice for Environ­
mental Site Assessments: Phase I Assessment Process (ASTM Stan­
dard Designation: E 1527) and conducted in accordance with the De­
partment’s Environmental Site Assessment Rules and Guidelines in 
§1.35 of this subchapter as it relates to a specific Development. 
(12) First Lien Lender--A lender whose lien has first prior­
ity. 
(13) Gross Capture Rate--The Gross Capture Rate is de­
fined as the Relevant Supply divided by the Gross Demand. 
(14) Gross Demand--The sum of Potential Demand from 
the Primary Market (PMA), demand from other sources, and Potential 
Demand from a Secondary Market Area (SMA) to the extent that SMA 
demand does not exceed 25% of Gross Demand. 
(15) Gross Program Rent--Sometimes called the "Program 
Rents." Maximum rent limits based upon the tables promulgated by the 
Department’s division responsible for compliance which are developed 
by program and by county or Metropolitan Statistical Area ("MSA") or 
Primary Metropolitan Statistical Area ("PMSA") or national non-metro 
area. 
(16) Hard Costs--The sum total of direct construction costs, 
site work costs, off-site costs and contingency. 
(17) Market Analysis--Sometimes referred to as "Market 
Study." An evaluation of the economic conditions of supply, demand 
and rental rates or pricing conducted in accordance with the Depart­
ment’s Market Analysis Rules and Guidelines in §1.33 of this subchap­
ter as it relates to a specific Development. 
(18) Market Analyst--Any person who prepares a market 
study. 
(19) Market Rent--The rent concluded by the Market An­
alyst for a particular unit type and size after adjustments are made to 
rents charged by owners of Comparable Units on properties without 
rent and income restrictions. 
(20) NOI--Net Operating Income. The income remaining 
after all operating expenses, including replacement reserves and taxes 
have been paid. 
(21) Potential Demand--The number of income-eligible, 
age-, size-, and tenure-appropriate target households in the designated 
market area at the proposed placement in service date. 
(22) Primary Market--Sometimes referred to as "Primary 
Market Area" or "PMA." The area defined by the Qualified Market 
Analyst as described in §1.33(d)(8) of this subchapter from which a 
proposed or existing Development is most likely to draw the majority 
of its prospective tenants or homebuyers. 
(23) Property Condition Assessment--Sometimes referred 
to as "PCA," "Physical Needs Assessment," "Project Capital Needs As­
sessment," or "Property Condition Report." The PCA provides an eval­
uation of the physical condition of an existing property to evaluate the 
immediate cost to rehabilitate and to determine costs of future capital 
improvements to maintain the property. The PCA must be prepared 
in accordance with the Department’s Property Condition Assessment 
Rules and Guidelines in §1.36 of this subchapter as it relates to a spe­
cific Development. 
(24) Qualified Market Analyst--A real estate appraiser cer­
tified or licensed by the Texas Appraiser Licensing and Certification 
Board, a real estate consultant, or other professional currently active 
in the subject property’s market area who demonstrates competency, 
expertise, and the ability to render a high quality written report. The 
individual’s performance, experience, and educational background will 
provide the general basis for determining competency as a Market An­
alyst. Competency will be determined by the Department, in its sole 
discretion. The Qualified Market Analyst must be a Third Party. 
(25) Relevant Supply--The relevant supply of proposed 
and unstabilized Comparable Units includes: 
(A) The proposed subject Units; 
(B) Comparable Units with priority over the subject, 
based on the Department’s evaluation process described in §50.9(d)(5) 
of this title, that have made application to TDHCA and have not been 
presented to the TDHCA Board for decision; and 
(C) Comparable Units in previously approved but Un­
stabilized Developments in the Primary Market Area (PMA); and 
(D) Comparable Units in previously approved but Un­
stabilized Developments in the Secondary Market Area (SMA), in the 
same proportion as the proportion of Potential Demand from the SMA 
that is included in Gross Demand. 
(26) Rent Over-Burdened Households--Non-elderly 
households paying more than 35% of gross income towards total hous­
ing expenses (unit rent plus utilities) and elderly households paying 
more than 50% of gross income towards total housing expenses. 
(27) Reserve Account--An individual account: 
(A) Created to fund any necessary repairs for a multi­
family rental housing development; and 
(B)  Maintained by a First  Lien Lender or Bank Trustee.  
(28) Restricted Market Rent--The restricted rent concluded 
by the Qualified Market Analyst for a particular unit type and size after 
adjustments are made to rents charged by owners of Comparable Units 
on properties with the same rent and income restrictions. 
(29) Secondary Market--Sometimes referred to as "Sec­
ondary Market Area." The area defined by the Qualified Market 
Analyst as described in §1.33(d)(7) of this subchapter. 
(30) Sub-Market--An area defined by the Underwriter 
based on general overall market segmentation promulgated by market 
data tracking and reporting services from which a proposed or existing 
Development is most likely to draw the majority of its prospective 
tenants or homebuyers. 
(31) Supportive Housing--Residential Rental Devel­
opments intended for occupancy by individuals or households 
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transitioning from homelessness, at risk of homelessness, or in need 
of specialized and specific social services. 
(32) Sustaining Occupancy--Sometimes referred to as 
"Breakeven Occupancy." The occupancy level at which rental income 
plus secondary income is equal to all operating expenses, including 
replacement reserves and taxes, and mandatory debt service require­
ments for a Development. 
(33) TDHCA Operating Expense Database--Sometimes 
referred to as "TDHCA Database." A consolidation of recent actual 
operating expense information collected through the Department’s 
Annual Owner Financial Certification process, as required and de­
scribed in Chapter 60, Subchapter A of this title, and published on the 
Department’s web site. 
(34) Underwriter--The author(s) of the Credit Underwrit­
ing Analysis Report. 
(35) Unstabilized Development--A Development with 
Comparable Units that has been approved for funding by the TDHCA 
Board or is currently under construction or has not maintained a 90% 
occupancy level for at least twelve (12) consecutive months following 
construction completion. 
(36) Utility Allowance--The estimate of tenant-paid utili­
ties, based either on the most current HUD Form 52667, "Section 8, 
Existing Housing Allowance for Tenant-Furnished Utilities and Other 
Services," provided by the local entity responsible for administering 
the HUD Section 8 program with most direct jurisdiction over the ma­
jority of the buildings existing, a documented estimate from the utility 
provider proposed in the Application, or for an existing development 
an allowance calculated by the Department pursuant to §60.109 of this 
title. Documentation from the local utility provider to support an alter­
native calculation can be used to justify alternative Utility Allowance 
conclusions but must be specific to the subject development and con­
sistent with the building plans provided. 
(37) Work Out Development--A financially distressed De­
velopment seeking a change in the terms of Department funding or pro­
gram restrictions based upon market changes. 
(c) Appeals. Certain programs contain express appeal options. 
Where not indicated, §1.7 and §1.8 of this chapter include general ap­
peal procedures. In addition, the Department encourages the use of 
Alternative Dispute Resolution methods as outlined in §1.17 of this 
chapter. 
§1.32. Underwriting Rules and Guidelines. 
(a) General Provisions. The Department Governing Board has 
authorized the development of these rules under its authority under 
§2306.148, Texas Government Code. The rules provide a mechanism 
to produce consistent information in the form of a Credit Underwriting 
Analysis Report to provide interested parties information the Board re­
lies upon in balancing the desire to assist as many Texans as possible 
by providing no more financing than necessary and have independent 
verification that Developments are economically feasible. The Report 
should consider all information timely provided by the Applicant. The 
Report generated in no way guarantees or purports to warrant the ac­
tual performance, feasibility, or viability of the Development by the 
Department. 
(b) Report Contents. The Report provides an organized and 
consistent synopsis and reconciliation of the application information 
submitted by the Applicant. The Report will be based solely upon in­
formation that is provided in accordance with the time frames provided 
in the current QAP, Program Rules or Notice of Funds Availability as 
appropriate. The Report should also identify the number of revisions 
and date of most current revision to any information deemed to be rel­
evant by the Underwriter. 
(c) Recommendations in the Report. The conclusion of the 
Report includes a recommended award of funds or allocation of Hous­
ing Tax Credits based on the lesser amount calculated by the program 
limit method, if applicable, gap/DCR method, or the amount requested 
by the Applicant as further described in paragraphs (1) - (3) of this sub­
section, and states any feasibility conditions to be placed on the award. 
(1) Program Limit Method. For Developments requesting 
Housing Tax Credits, this method is based upon calculation of Eligible 
Basis after applying all cost verification measures and program lim­
its as described in this section. The Applicable Percentage used is as 
defined in the QAP. For Developments requesting funding through a 
Department program other than Housing Tax Credits, this method is 
based upon calculation of the funding limit based on current program 
rules at the time of underwriting. 
(2) Gap/DCR Method. This method evaluates the amount 
of funds needed to fill the gap created by total development cost less 
total non-Department-sourced funds or Tax Credits. In making this 
determination, the Underwriter resizes any anticipated deferred devel­
oper fee down to zero before reducing the amount of Department funds 
or Tax Credits. In the case of Housing Tax Credits, the syndication 
proceeds needed to fill the gap in permanent funds are divided by the 
syndication rate to determine the amount of Tax Credits. In making 
this determination, the Department adjusts the permanent loan amount 
and/or any Department-sourced loans, as necessary, such that it con­
forms to the DCR standards described in this section. 
(3) The Amount Requested. The amount of funds that is 
requested by the Applicant as reflected in the Application documenta­
tion. 
(d) Operating Feasibility. The operating financial feasibility of 
Developments funded by the Department is tested by subtracting op­
erating expenses, including replacement reserves and taxes, from EGI 
to determine Net Operating Income. This Net Operating Income is di­
vided by the annual debt service to determine the Debt Coverage Ratio. 
The Underwriter characterizes a Development as infeasible from an op­
erational standpoint when the Debt Coverage Ratio does not meet the 
minimum standard set forth in paragraph (4)(D) of this subsection. The 
Underwriter may choose to make adjustments to the financing struc­
ture, such as lowering the debt and increasing the deferred developer 
fee,  which could result in a re-characterization of the Development as 
feasible based upon specific conditions set forth in the Report. 
(1) Income. In determining the Year 1 proforma, the Un­
derwriter evaluates the reasonableness of the Applicant’s income esti­
mate by determining the appropriate rental rate per unit based on con­
tract, program and market factors. Miscellaneous income and vacancy 
and collection loss limits as set forth in subparagraphs (B) and (C) of 
this paragraph, respectively, are applied unless well-documented sup­
port is provided. 
(A) Rental Income. The Underwriter will update the 
utility allowance and calculate the appropriate rent on a conservative 
or Contract Rent basis for comparison to the Applicant’s estimate in the 
Application. The conservative basis for a restricted unit is the lesser of 
the Gross Program Rent less Utility Allowances ("Net Program Rent") 
or Restricted Market Rent. The conservative basis for an unrestricted 
unit is the lesser of the Market Rent or Applicant’s projected rent where 
the Applicant’s projected rent is reasonable to the Underwriter as sup­
ported by documentation of Comparable Units and as independently 
verified by the Underwriter. Where Contract Rents are included, they 
will be used regardless of the conservative basis derived rent. 
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(i) Market Rents. The Underwriter reviews the at­
tribute adjustment matrix of Comparable Units by unit size provided by 
the Market Analyst and determines if the adjustments and conclusions 
made are reasoned and well documented. The Underwriter uses the 
Market Analyst’s conclusion of adjusted Market Rent by unit, as long 
as the proposed Market Rent is reasonably justified and does not ex­
ceed the highest existing unadjusted market comparable rent. Random 
checks of the validity of the Market Rents may include direct contact 
with the comparable properties. The Market Analyst’s attribute adjust­
ment matrix should include, at a minimum, adjustments for location, 
size, amenities, and concessions as more fully described in §1.33 of 
this subchapter. 
(ii) Restricted Market Rent. The Underwriter 
reviews the attribute adjustment matrix of Comparable Units by unit 
size and income and rent restrictions provided by the Market Analyst 
and determines if the adjustments and conclusions made are reasoned 
and well documented. The Underwriter uses the Market Analyst’s 
conclusion of adjusted Restricted Market Rent by unit, as long as the 
proposed Restricted Market Rent is reasonably justified and does not 
exceed the highest existing unadjusted market comparable restricted 
rent. Random checks of the validity of the Restricted Market Rents 
may include direct contact with the comparable properties. The 
Market Analyst’s attribute adjustment matrix should include, at a 
minimum, adjustments for location, size, amenities, and concessions 
as more fully described in §1.33 of this subchapter. 
(iii) Gross Program Rents less Utility Allowance or 
Net Program Rents. The Underwriter reviews the Applicant’s proposed 
rent schedule and determines if it is consistent with the representations 
made in the remainder of the Application. The Underwriter uses the 
Gross Program Rents as promulgated by the Department’s division re­
sponsible for compliance for the year that is most current at the time the 
underwriting begins. When underwriting for a simultaneously funded 
competitive round, all of the Applications are underwritten with the 
rents promulgated for the same year. Gross Program Rents are reduced 
by the Utility Allowance. If Program Rents are adjusted by the Depart­
ment after the close of the Application Acceptance Period but prior to 
publication of the Report, the Underwriter will adjust the Applicant’s 
EGI to account for any increase or decrease in Program Rents for the 
purposes of determining the reasonableness of the Applicant’s EGI. 
(I) Units must be individually metered for all 
utility costs to be paid by the tenant. 
(II) Gas utilities are verified on the building plans 
and elsewhere in the Application when applicable. 
(III) Trash allowances paid by the tenant are rare 
and only considered when the building plans allow for individual ex­
terior receptacles. 
(IV) Refrigerator and range allowances are not 
considered part of the tenant-paid utilities unless the tenant is expected 
to provide their own appliances, and no eligible appliance costs are in­
cluded in the development cost breakdown. 
(iv) Contract Rents. The Underwriter reviews sub­
mitted rental assistance contracts to determine the Contract Rents cur­
rently applicable to the Development. Documentation supporting the 
likelihood of continued rental assistance is also reviewed. The under­
writing analysis will take into consideration the Applicant’s intent to 
request a Contract Rent increase. At the discretion of the Underwriter, 
the Applicant’s proposed rents may be used in the underwriting analy­
sis with the recommendations of the Report conditioned upon receipt 
of final approval of such increase. 
(B) Miscellaneous Income. All ancillary fees and mis­
cellaneous secondary income, including but not limited to late fees, 
storage fees, laundry income, interest on deposits, carport rent, washer 
and dryer rent, telecommunications fees, and other miscellaneous in­
come, are anticipated to be included in a $5 to $20 per unit per month 
range. Exceptions may be made at the discretion of the Underwriter 
for garage income, pass-through utility payments, pass-through wa­
ter, sewer and trash payments, cable fees, congregate care/assisted liv­
ing/elderly facilities, and child care facilities. 
(i) Exceptions must be justified by operating history 
of existing comparable properties within the PMA or SMA. 
(ii) The Applicant must show that the tenant will not 
be required to pay the additional fee or charge as a condition of rent­
ing an apartment unit and must show that the tenant has a reasonable 
alternative. 
(iii) The Applicant’s operating expense schedule 
should reflect an offsetting cost associated with income derived from 
pass-through utility payments, pass-through water, sewer and trash 
payments, and cable fees. 
(iv) Collection rates of exceptional fee items will 
generally be heavily discounted. 
(v) If the total secondary income is over the maxi­
mum per unit per month limit, any cost associated with the construc­
tion, acquisition, or development of the hard assets needed to produce 
an additional fee may also need to be reduced from Eligible Basis for 
Tax Credit Developments as they may, in that case, be considered to be 
a commercial cost rather than an incidental to the housing cost of the 
Development. 
(C) Vacancy and Collection Loss. The Underwriter 
uses a vacancy rate of 7.5% (5% vacancy plus 2.5% for collection loss) 
unless the Market Analysis reflects a higher or lower established va­
cancy rate for the area. Elderly and 100% project-based rental subsidy 
Developments and other well documented cases may be underwritten 
at a combined 5% at the discretion of the Underwriter if the historical 
performance reflected in the Market Analysis is consistently higher 
than a 95% occupancy rate. 
(D) Effective Gross Income. The Underwriter indepen­
dently calculates EGI. If the EGI figure provided by the Applicant is 
within 5% of the EGI figure calculated by the Underwriter, the Appli­
cant’s figure is characterized as reasonable in the Report; however, for 
purposes of calculating DCR the Underwriter will maintain and use its 
independent calculation unless the Applicant’s proforma meets the re­
quirements of paragraph (3) of this subsection. 
(2) Expenses. In determining the Year 1 proforma, the Un­
derwriter evaluates the reasonableness of the Applicant’s expense esti­
mate by line item comparisons based upon the specifics of each trans­
action, including the type of Development, the size of the units, and 
the Applicant’s expectations as reflected in their proforma. Histori­
cal stabilized certified or audited financial statements of the Develop­
ment or Third Party quotes specific to the Development will reflect 
the strongest data points to predict future performance. The Depart­
ment’s database of properties in the same location or region as the pro­
posed Development also provides heavily relied upon data points; the 
Department’s database summary is available on the TDHCA website. 
Data from the Institute of Real Estate Management’s (IREM) most re­
cent Conventional Apartments-Income/Expense Analysis book for the 
proposed Development’s property type and specific location or region 
may be referenced. In some cases local or project-specific data  such  
as Public Housing Authority ("PHA") Utility Allowances and property 
tax rates are also given significant weight in determining the appropri-
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ate line item expense estimate. Estimates of utility savings from green 
building components, including on-site renewable energy, must be doc­
umented by experience of third parties not related to the contractor or 
component vendor. Finally, well documented information provided in 
the Market Analysis, the Application, and other sources may be con­
sidered. 
(A) General and Administrative Expense. General and 
Administrative Expense includes all accounting fees, legal fees, adver­
tising and marketing expenses, office operation, supplies, and equip­
ment expenses. The underwriting tolerance level for this line item is 
20%. 
(B) Management Fee. Management Fee is paid to the 
property management company to oversee the effective operation of 
the property and is most often based upon a percentage of Effective 
Gross Income as documented in the management agreement contract. 
Typically, 5% of the Effective Gross Income is used, though higher 
percentages for rural transactions that are consistent with the TDHCA 
Database can be concluded. Percentages as low as 3% may be uti­
lized if documented by a fully executed management contract agree­
ment with an acceptable management company. The Underwriter will 
require documentation for any percentage difference from the 5% of 
the Effective Gross Income standard. 
(C) Payroll and Payroll Expense. Payroll and Payroll 
Expense includes all direct staff payroll, insurance benefits, and payroll 
taxes including payroll expenses for repairs and maintenance typical of 
a conventional development. It does not, however, include direct secu­
rity payroll or additional supportive services payroll. The underwriting 
tolerance level for this line item is 10%. 
(D) Repairs and Maintenance Expense. Repairs and 
Maintenance Expense includes all repairs and maintenance contracts 
and supplies. It should not include extraordinary capitalized expenses 
that would result from major renovations. Direct payroll for repairs 
and maintenance activities are included in payroll expense. The 
underwriting tolerance level for this line item is 20%. 
(E) Utilities Expense (Gas and Electric). Utilities Ex­
pense includes all gas and electric energy expenses paid by the owner. 
It includes any pass-through energy expense that is reflected in the  EGI.  
The underwriting tolerance level for this line item is 30%. 
(F) Water, Sewer and Trash Expense. Water, Sewer and 
Trash Expense includes all water, sewer and trash expenses paid by the 
owner. It would also include any pass-through water, sewer and trash 
expense that is reflected in the EGI. The underwriting tolerance level 
for this line item is 30%. 
(G) Insurance Expense. Insurance Expense includes 
any insurance for the buildings, contents, and liability but not health 
or workman’s compensation insurance. The underwriting tolerance 
level for this line item is 30%. 
(H) Property Tax. Property Tax includes all real and 
personal property taxes but not payroll taxes. The underwriting toler­
ance level for this line item is 10%. 
(i) The per unit assessed value will be calculated 
based on the capitalization rate published on the county taxing au­
thority’s website. If the county taxing authority does not publish a 
capitalization rate on the internet, a capitalization rate of 10% will be 
used or comparable assessed values  may be used in evaluating this  
line item expense. 
(ii) Property tax exemptions or "Proposed Payment 
In Lieu Of Tax" agreement (PILOT) must be documented as being rea­
sonably achievable if they are to be considered by the Underwriter. At 
the discretion of the Underwriter, a property tax exemption that meets 
known federal, state and local laws may be applied based on the tax-ex­
empt status of the Development Owner and its Affiliates. 
(I) Reserves. Reserves include annual reserve for re­
placements of future capitalizable expenses as well as any ongoing 
additional operating reserve requirements. The Underwriter includes 
minimum reserves of $250 per unit for new construction and $300 
per unit for all other Developments. The Underwriter may require 
an amount above $300 for Developments other than new construction 
based on information provided in the PCA. The Applicant’s expense 
for reserves may be adjusted by the Underwriter if the amount pro­
vided by the Applicant is insufficient to fund future capital needs as 
documented by the PCA. Higher levels of reserves also may be used if 
they are documented in the financing commitment letters. 
(J) Other Expenses. The Underwriter will include other 
reasonable and documented expenses, not including depreciation, in­
terest expense, lender or syndicator’s asset management fees, or other 
ongoing partnership fees. Lender or syndicator’s asset management 
fees or other ongoing partnership fees also are not considered in the 
Department’s calculation of debt coverage. The most common other 
expenses are described in more detail in clauses (i) - (iv) of this sub­
paragraph. 
(i) Supportive Services Expense. Supportive Ser­
vices Expense includes the documented cost to the owner of any non­
traditional tenant benefit such as payroll for instruction or activities per­
sonnel. The Underwriter will not evaluate any selection points for this 
item. The Underwriter’s verification will be limited to assuring any 
anticipated costs are included. For all transactions supportive services 
expenses are considered in calculating the Debt Coverage Ratio. 
(ii) Security Expense. Security Expense includes 
contract or direct payroll expense for policing the premises of the De­
velopment. The Applicant’s amount is typically accepted as provided. 
The Underwriter will require documentation of the need for security 
expenses that exceed 50% of the anticipated payroll expense estimate 
discussed in subparagraph (C) of this paragraph. 
(iii) Compliance Fees. Compliance fees include 
only compliance fees charged by TDHCA. The Department’s charge 
for a specific program may vary over time; however, the Underwriter 
uses the current charge per unit per year at the time of underwriting. 
For all transactions compliance fees are considered in calculating the 
Debt Coverage Ratio. 
(iv) Cable Television Expense. Cable Television 
Expense includes fees charged directly to the owner of the Devel­
opment to provide cable services to all units. The expense will be 
considered only if a contract for such services with terms is provided 
and income derived from cable television fees is included in the pro­
jected EGI. Cost of providing cable television in only the community 
building should be included in General and Administrative Expense 
as described in subparagraph (A) of this paragraph. 
(K) The Department will communicate with and allow 
for clarification by the Applicant when the overall expense estimate 
is over 5% greater or less than the Underwriter’s estimate. In such a 
case, the Underwriter will inform the Applicant of the line items that 
exceed the tolerance levels indicated in this paragraph, but may request 
additional documentation supporting some, none or all expense line 
items. If a rationale acceptable to the Underwriter for the difference 
is not provided, the discrepancy is documented in the Report and the 
justification provided by the Applicant and the countervailing evidence 
supporting the Underwriter’s determination is noted. If the Applicant’s 
total expense estimate is within 5% of the final total expense figure 
calculated by the Underwriter, the Applicant’s figure is characterized as 
34 TexReg 8674 December 4, 2009 Texas Register 
reasonable in the Report; however, for purposes of calculating DCR the 
Underwriter will maintain and use its independent calculation unless 
the Applicant’s Year 1 proforma meets the requirements of paragraph 
(3) of this subsection. 
(3) Net Operating Income. NOI is the difference between 
the EGI and total operating expenses. If the Year 1 NOI figure provided 
by the Applicant is within 5% of the Year 1 NOI figure calculated by 
the Underwriter, the Applicant’s figure is characterized as reasonable 
in the Report; however, for purposes of calculating the Year 1 DCR the 
Underwriter will maintain and use his independent calculation of NOI 
unless the Applicant’s Year 1 EGI, Year 1 total expenses, and Year 1 
NOI are each within 5% of the Underwriter’s estimates. 
(4) Debt Coverage Ratio. Debt Coverage Ratio is calcu­
lated by dividing Net Operating Income by the sum of loan principal 
and interest for all permanent sources of funds. Loan principal and 
interest, or "Debt Service," is calculated based on the terms indicated 
in the submitted commitments for financing. Terms generally include 
the amount of initial principal, the interest rate, amortization period, 
and repayment period. Unusual financing structures and their effect on 
Debt Service will also be taken into consideration. 
(A) Interest Rate. The interest rate used should be the 
rate documented in the commitment letter. Commitments indicating 
a variable rate must provide a detailed breakdown of the component 
rates comprising the all-in rate. The commitment must also state the 
lender’s underwriting interest rate, or the Applicant must submit a sep­
arate statement executed by the lender with an estimate of the interest 
rate  as  of  the date of the  statement. The Underwriter may challenge 
the interest rate based on data collected on similarly structured trans­
actions. 
(B) Amortization Period. The Department requires an 
amortization of not less than thirty (30) years and not more than forty 
(40) years (fifty (50) years for federally sourced loans), or an adjust­
ment to the amortization structure is evaluated and recommended. In 
non-Tax Credit transactions a lesser amortization period may be used 
if the Department’s funds are fully amortized over the same period. 
(C) Repayment Period. For purposes of projecting the 
DCR over a 30-year period for Developments with permanent financ­
ing structures with balloon payments in less than thirty (30) years, the 
Underwriter will carry forward Debt Service calculated based on a full 
amortization and the interest rate stated in the commitment. 
(D) Acceptable Debt Coverage Ratio Range. The ac­
ceptable Year 1 DCR range for all priority or foreclosable lien financing 
plus the Department’s proposed financing falls between a minimum of 
1.15 to a maximum of 1.35. HOPE VI and USDA Rural Development 
transactions may underwrite to a DCR less than 1.15 or greater than 
1.35 based upon documentation of acceptance from the lender. 
(i) For Developments other than HOPE VI and 
USDA Rural Development transactions, if the DCR is less than the 
minimum, the recommendations of the Report are conditioned upon 
a reduced debt service and the Underwriter will make adjustments to 
the assumed financing structure in the order presented in subclauses 
(I) - (III) of this clause. 
(I) A reduction of the interest rate or an increase 
in the amortization period for TDHCA funded loans; 
(II) A reclassification of TDHCA funded loans 
to reflect grants, if permitted by program rules; 
(III) A reduction in the permanent loan amount 
for non-TDHCA funded loans based upon the rates and terms in the 
permanent loan commitment letter as long as they are within the ranges 
in subparagraphs (A) and (B) of this paragraph. 
(ii) If the DCR is greater than the minimum, the rec­
ommendations of the Report may be conditioned upon an increase in 
the debt service and the Underwriter may make adjustments to the re­
quested financing structure in the order presented in subclauses (I) and 
(II) of this clause. If the DCR is greater than the maximum, the recom­
mendations of the Report are conditioned upon an increase in the debt 
service and the Underwriter will make adjustments to the assumed fi ­
nancing structure in the order presented in subclauses (I) - (III) of this 
clause. 
(I) A reclassification of TDHCA funded grants 
to reflect loans, if permitted by program rules; 
(II) An increase in the interest rate or a decrease 
in the amortization period for TDHCA funded loans; 
(III) An increase in the permanent loan amount 
for non-TDHCA funded loans based upon the rates and terms in the 
permanent loan commitment letter as long as they are within the ranges 
in subparagraphs (A) and (B) of this paragraph. 
(iii) For Housing Tax Credit Developments, a reduc­
tion in the recommended Tax Credit allocation may be made based on 
the gap/DCR method described in subsection (c)(2) of this section. 
(iv) Although adjustments in Debt Service may be­
come a condition of the Report, future changes in income, expenses, 
and financing terms could allow for an acceptable DCR. 
(5) Long Term Proforma. The Underwriter will create a 
30-year operating proforma. 
(A) The base year projection utilized is the Under­
writer’s Year 1 EGI, Year 1 operating expenses, and Year 1 NOI unless 
the Applicant’s Year 1 EGI, Year 1 total operating expenses, and Year 
1 NOI are each within 5% of the Underwriter’s estimates. 
(B) A 2% annual growth factor is utilized for income 
and a 3% annual growth factor is utilized for expenses. 
(C) Adjustments may be made to the Long Term Pro­
forma if sufficient support documentation is provided by the Applicant. 
Support may include: 
(i) Documentation with terms for project-based 
rental assistance or operating subsidy; 
(ii) A fully executed management contract with 
clear terms; 
(iii) Documentation prepared and signed by the 
Central Appraisal District (CAD) with jurisdiction over the Devel­
opment indicating the appraisal methodology consistently employed 
by the CAD and a ten-year history, beginning with the Application 
year, of tax rates for each taxing district with jurisdiction over the 
Development; and 
(iv) Required reserve for replacement schedule pre­
pared and signed by the proposed permanent lender or equity provider. 
In no instance will the reserve for replacement figure included in the 
Long Term Proforma be less than the minimum requirements as de­
scribed in §1.37 of this subchapter. 
(e) Development Costs. The Development’s need for perma­
nent funds and, when applicable, the Development’s Eligible Basis is 
based upon the projected total development costs. The Department’s 
estimate of the total development cost will be based on the Applicant’s 
project cost schedule to the extent that it can be verified to a reasonable 
degree of certainty with documentation from the Applicant and tools 
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available to the Underwriter. For new construction Developments, the 
Underwriter’s total cost estimate will be used unless the Applicant’s to­
tal development cost is within 5% of the Underwriter’s estimate. The 
Department’s estimate of the total development cost for acquisition/re­
habilitation will be based in accordance with the PCA’s estimated cost 
for the scope of work as defined by the Applicant and §1.36(5) of this 
subchapter. In the case of a rehabilitation Development, the Under­
writer may use a lower tolerance level due to the reliance upon the 
PCA. If the Applicant’s total development cost is utilized and the Ap­
plicant’s line item costs are inconsistent with documentation provided 
in the Application or program rules, the Underwriter may make adjust­
ments to the Applicant’s total cost estimate. 
(1) Acquisition Costs. The proposed acquisition price is 
verified with the fully executed site control document(s) for the entire 
proposed site. 
(A) Excess Land Acquisition. Where more land is be­
ing acquired than will be utilized for the site and the remainder acreage 
is not being utilized as permanent green space, the value ascribed to the 
proposed Development will be prorated based on acreage from the total 
cost reflected in the site control document(s). An appraisal containing 
segregated values for the total acreage, the acreage for the subject site 
and the remainder acreage, or tax assessment value may be tools that 
are used by the Underwriter in making a proration determination based 
on relative value; however, the Underwriter will not utilize a prorated 
value greater than the total amount in the site control document(s). 
(B) Identity of Interest Acquisitions. 
(i) The acquisition will be considered an identity of 
interest transaction when an Affiliate of, a Related Party to, or any 
owner at any level of the Development Team or permanent lender: 
(I) Is the current owner in whole or in part of the 
proposed property; or 
(II) Was the owner in whole or in part of the pro­
posed property during any period within the thirty-six (36) months prior 
to the first day of the Application Acceptance Period. 
(ii) In all identity of interest transactions the Appli­
cant is required to provide subclauses (I) and (II) of this clause. 
(I) The original acquisition cost listed in the sub­
mitted settlement statement or, if a settlement statement is not avail­
able, the original asset value listed in the most current audited financial 
statement for the identity of interest owner; and 
(II) If the original acquisition cost evidenced by 
subclause (I) of this clause is less than the acquisition cost claimed in 
the application: 
(-a-) an appraisal that meets the requirements 
of §1.34 of this subchapter; and 
(-b-) any other verifiable costs of owning, 
holding, or improving the Property, excluding seller financing, that 
when added to the value from subclause (I) of this clause justifies the 
Applicant’s proposed acquisition amount. 
(-1-) For land-only transactions, 
documentation of owning, holding or improving costs since the 
original acquisition date may include Property taxes, interest expense, 
a calculated return on equity at 10%, the cost of any physical im­
provements made to the Property, the cost of rezoning, replatting or 
developing the Property, or any costs to provide or improve access to 
the Property. 
(-2-) For transactions which in­
clude existing buildings that will be rehabilitated or otherwise 
maintained as part of the Development, documentation of owning, 
holding, or improving costs since the original acquisition date may 
include capitalized costs of improvements to the Property, a calculated 
return on equity at a rate of 10%, and allow the cost of exit taxes not 
to exceed an amount necessary to allow the sellers to be made whole 
in the original and subsequent investment in the Property and avoid 
foreclosure. 
(iii) In no instance will the acquisition cost utilized  
by the Underwriter exceed the lesser of the original acquisition cost 
evidenced by clause (ii)(I) of this subparagraph plus costs identified in 
clause (ii)(II)(-b-) of this subparagraph, or the "as-is" value conclusion 
evidenced by clause (ii)(II)(-a-) of this subparagraph. 
(C) Acquisition of Buildings for Tax Credit Properties. 
In order to make a determination of the appropriate building acquisition 
value, the Applicant will provide and the Underwriter will utilize an 
appraisal that meets the Department’s Appraisal Rules and Guidelines 
as described in §1.34 of this subchapter. The Underwriter will prorate 
the actual sales price or identity of interest adjusted sales price based 
upon a calculated "as-is" improvement value over the total "as-is" value 
provided in the appraisal, so long as the resulting land value utilized by 
the Underwriter is not less than the land value indicated in the appraisal 
or tax assessment. In the case where the land value indicated by either 
the appraisal or tax assessment is greater than the prorata land value 
attributed to the sales price as described above, the greater of the land 
value in the appraisal or tax assessment is deducted from the sales price 
to determine the acquisition basis. 
(2) Off-Site Costs. Off-Site costs are costs of development 
up to the site itself such as the cost of roads, water, sewer and other 
utilities to provide the site with access. All off-site costs must be well 
documented and certified by a Third Party engineer on the required 
application form. If off-site costs are included in eligible basis based 
on PLR 200916007, a statement of findings from a CPA must also be 
provided which describes the facts relevant to the Development and 
affirmatively certifies that the fact pattern of the development matches 
the fact pattern in PLR 200916007. A certification from a Third Party 
engineer must also be provided that describes the circumstances of the 
necessity of the off-site improvement, including the relevant require­
ments of the local jurisdiction with authority over building codes. 
(3) Site Work Costs. Project site work costs exceeding 
$9,000 per Unit must be well documented and certified by a Third Party 
engineer on the required application form. In addition, for Applicants 
seeking Tax Credits, documentation in keeping with §50.9(h)(6)(G) of 
this title will be utilized in calculating eligible basis. 
(4) Direct Construction Costs. Direct construction costs 
are the costs of materials and labor required for the building or rehabil­
itation of a Development. 
(A) New Construction. The Underwriter will use the 
Marshall and Swift Residential Cost Handbook or equivalent other 
comparable published third-party cost estimating data source and his­
torical final cost certifications of all previous Housing Tax Credit allo­
cations to estimate the direct construction cost for a new construction 
Development. If the Applicant’s estimate is more than 5% greater or 
less than the Underwriter’s estimate, the Underwriter will attempt to 
reconcile this concern and ultimately identify this as a cost concern in 
the Report. 
(i) The "Average Quality" multiple, townhouse, or 
single family costs, as appropriate, from the Marshall and Swift Resi­
dential Cost Handbook or equivalent other comparable published third-
party data source, based upon the details provided in the application 
and particularly site and building plans and elevations will be used to 
estimate direct construction costs. If the Development contains ameni­
34 TexReg 8676 December 4, 2009 Texas Register 
ties or specifications not included in the Average Quality standard, the 
Department will take into account these costs. 
(ii) If the difference in the Applicant’s direct cost es­
timate and the direct construction cost estimate detailed in clause (i) of 
this subparagraph is more than 5%, the Underwriter shall also evaluate 
the direct construction cost of the Development based on acceptable 
cost parameters as adjusted for inflation and as established by histori­
cal final cost certifications of all previous housing tax credit allocations 
for: 
(I) the county in which the Development is to be 
located; or 
(II) if cost certifications are unavailable under 
subclause (I) of this clause, the uniform state service region in which 
the Development is to be located; or 
(III) other Developments by the same Applicant 
that are similar in design to the subject Development. 
(B) Rehabilitation including Reconstruction Costs. In 
the case where the Applicant has provided a PCA which is inconsistent 
with the Applicant’s figures as proposed in the development cost sched­
ule and/or the Applicant’s scope of work, the Underwriter may request 
a supplement executed by the PCA provider reconciling the Applicant’s 
estimate and detailing the difference in costs. If said supplement is not 
provided or the Underwriter determines that the reasons for the initial 
difference in costs are not well-documented, the Underwriter utilizes 
the initial PCA estimations in lieu of the Applicant’s estimates. 
(5) Contingency. All contingencies identified in the Appli­
cant’s project cost schedule including any soft cost contingency will be 
added to Contingency with the total limited to the guidelines detailed in 
this paragraph. Contingency is limited to a maximum of 7% of direct 
construction costs plus site work for new construction Developments 
and 10% of direct construction costs plus site work for rehabilitation 
Developments. For Housing Tax Credit Developments, the percentage 
is applied to the sum of the eligible direct construction costs plus eli­
gible site work costs in calculating the eligible contingency cost. The 
Applicant’s figure is used by the Underwriter if the figure is less than 
5%. 
(6) Contractor Fee. Contractor fees are limited to a total 
of 14% on Developments with Hard Costs of $3 million or greater, 
the lesser of $420,000 or 16% on Developments with Hard Costs less 
than $3 million and greater than $2 million, and the lesser of $320,000 
or 18% on Developments with Hard Costs at $2 million or less. For 
tax credit Developments, the percentages are applied to the sum of 
the Eligible Hard Costs in calculating the eligible contractor fees. 
For Developments also receiving financing from TX-USDA-RHS, 
the combination of builder’s general requirements, builder’s over­
head, and builder’s profit should not exceed the lower of TDHCA or 
TX-USDA-RHS requirements. Additional fees for ineligible costs 
will be limited to the same percentage of ineligible construction costs 
but will be ineligible for tax credit basis purposes. 
(7) Developer Fee. Developer fee claimed must be mul­
tiplied by the appropriate applicable percentage depending whether 
it is attributable to acquisition or rehabilitation basis, consistent with 
§50.9(d)(6) of this title. Additional fees for ineligible costs will be lim­
ited to the same percentage of ineligible development costs (15% for 
Developments with 50 or more units, or 20% for Developments with 49 
or fewer units) but will be ineligible for tax credit basis purposes. All 
fees to related parties to the owner or developer for work determined 
by the Underwriter to be typically completed by the developer will be 
considered part of the Developer fee claimed. 
(A) For Tax Credit Developments, the development 
cost associated with developer fees and Development Consultant (also 
known as Housing Consultant) fees included in Eligible Basis cannot 
exceed 15% of the project’s Total Eligible Basis less developer fees 
for Developments proposing 50 units or more and 20% of the project’s 
Total Eligible Basis less developer fees for Developments proposing 
49 units or less, as defined in the  QAP.  
(B) In the case of a transaction requesting acquisition 
Tax Credits: 
(i) the allocation of eligible developer fee in cal­
culating rehabilitation/new construction Tax Credits will not exceed 
15% of the rehabilitation/new construction basis less developer fees 
for Developments proposing 50 units or more and 20% of the rehabil­
itation/new construction basis less developer fees for Developments 
proposing 49 units or less; and 
(ii) no developer fee attributable to an identity of in­
terest acquisition of the Development will be included in Eligible Basis. 
(C) For non-Tax Credit Developments, the percentage 
can be up to 15% but is based upon total development costs less the 
sum of the fee itself, land costs, the costs of permanent financing, ex­
cessive construction period financing described in paragraph (8) of this 
subsection, reserves, and any other identity of interest acquisition cost. 
(8) Financing Costs. Eligible construction period financing 
is limited to not more than one (1) year’s fully drawn construction loan 
funds at the construction loan interest rate indicated in the commitment. 
Any excess over this amount is removed to ineligible cost and will not 
be considered in the determination of developer fee. 
(9) Reserves. The Department will utilize the amount de­
scribed in the Applicant’s project cost schedule if it is within the range 
of two (2) to six (6) months of stabilized operating expenses less man­
agement fees and reserve for replacements plus debt service. Alterna­
tively, the Underwriter may consider a greater amount proposed by the 
conventional lender or syndicator if the detail for such greater amount 
is well documented in the conventional lender or syndicator commit­
ment letter. 
(10) Other Soft Costs. For Tax Credit Developments all 
other soft costs are divided into eligible and ineligible costs. Eligible 
costs are defined by Internal Revenue Code but generally are costs that 
can be capitalized in the basis of the Development for tax purposes. 
Ineligible costs are those that tend to fund future operating activities. 
The Underwriter will evaluate and accept the allocation of these soft 
costs in accordance with the Department’s prevailing interpretation of 
the Internal Revenue Code. If the Underwriter questions the eligibility 
of any soft costs, the Applicant is given an opportunity to clarify and 
address the concern prior to removal from Eligible Basis. 
(f) Developer Capacity. The Department will review personal 
credit reports for development sponsors, developer fee recipients and 
those individuals anticipated to guarantee the completion of the Devel­
opment. The Underwriter will evaluate the credit report and identify 
any bankruptcy, state or federal tax liens or other relevant credit risks 
for compliance with eligibility and debarment requirements in the QAP 
and statute. 
(g) Other Underwriting Considerations. The Underwriter will 
evaluate numerous additional elements as described in subsection (b) 
of this section and those that require further elaboration are identified 
in this subsection. 
(1) Floodplains. The Underwriter evaluates the site plan, 
floodplain map, survey and other information provided to determine if 
any of the buildings, drives, or parking areas reside within the 100-year 
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floodplain. If such a determination is made by the Underwriter, the 
Report will include a condition that: 
(A) The Applicant must pursue and receive a Letter of 
Map Amendment (LOMA) or Letter of Map Revision (LOMR-F); or 
(B) The Applicant must identify the cost of flood insur­
ance for the buildings and for the tenant’s contents for buildings within 
the 100-year floodplain; or 
(C) The Development must be designed to comply with 
the QAP, as proposed. 
(2) The Underwriter will identify in the report any Devel­
opments funded or known and anticipated to be eligible for funding 
within one linear mile of the subject. 
(3) Supportive Housing. The unique development and op­
erating characteristics of Supportive Housing Developments may re­
quire special consideration in the following areas: 
(A) Operating Income. The extremely-low-income ten­
ant population typically targeted by a Supportive Housing Develop­
ment may include deep-skewing of rents to well below the 50% AMI 
level or other maximum rent limits established by the Department. The 
Underwriter should utilize the Applicant’s proposed rents in the Report 
as long as such rents are at or below the maximum rent limit proposed 
for the units and equal to any project based rental subsidy rent to be 
utilized for the Development; 
(B) Operating Expenses. A Supportive Housing Devel­
opment may have significantly higher expenses for payroll, manage­
ment fee, security, resident support services, or other items than typical 
Affordable Housing Developments. The Underwriter will rely heav­
ily upon the historical operating expenses of other Supportive Housing 
Developments provided by the Applicant or otherwise available to the 
Underwriter; 
(C) DCR and Long Term Feasibility. Supportive Hous­
ing Developments may be exempted from the DCR requirements of 
subsection (d)(4)(D) of this section if the Development is anticipated 
to operate without conventional debt. Applicants must provide evi­
dence of sufficient financial resources to offset any projected 15-year 
cumulative negative cash flows. Such evidence will be evaluated by the 
Underwriter on a case-by-case basis to satisfy the Department’s long 
term feasibility requirements and may take the form of one or a combi­
nation of the following: executed subsidy commitment(s); set-aside of 
Applicant’s financial resources; to be substantiated by an audited finan­
cial statement evidencing sufficient resources; and/or proof of annual 
fundraising success sufficient to fill anticipated operating losses. If ei­
ther a set aside of financial resources or annual fundraising are used 
to evidence the long term feasibility of a Supportive Housing Devel­
opment, a resolution from the Applicant’s governing board must be 
provided confirming their irrevocable commitment to the provision of 
these funds and activities; and/or 
(D) Development Costs. For Supportive Housing that 
is styled as efficiencies, the Underwriter may use "Average Quality" 
dormitory costs, or costs of other appropriate design styles from the 
Marshall & Swift Valuation Service, with adjustments for amenities 
and/or quality as evidenced in the application, as a base cost in eval­
uating the reasonableness of the Applicant’s direct construction cost 
estimate for new construction Developments. 
(h) Work Out Development. Developments that are underwrit­
ten subsequent to Board approval in order to refinance or gain relief 
from restrictions may be considered infeasible based on the guidelines 
in this section, but may be characterized as "the best available option" 
or "acceptable available option" depending on the circumstances and 
subject to the discretion of the Underwriter as long as the option an­
alyzed and recommended is more likely to achieve a better financial 
outcome for the property and the Department than the status quo. 
(i) Feasibility Conclusion. An infeasible Development will 
not be recommended for funding or allocation unless the Underwriter 
can determine a plausible alternative feasible financing structure and 
conditions the recommendations of the report upon receipt of docu­
mentation supporting the alternative feasible financing structure. A 
Development will be characterized as infeasible if paragraph (1) or (2) 
of this subsection applies. The Development will be characterized as 
infeasible if one or more of paragraphs (3) - (4) of this subsection ap­
plies unless paragraph (6)(B) of this subsection also applies. 
(1) Gross Capture Rate. The method for determining the 
Gross Capture Rate for a Development is defined in §1.33(d)(10)(F) 
of this subchapter. The Underwriter will independently verify all com­
ponents and conclusions of the Gross Capture Rate and may at their 
discretion use independently acquired demographic data to calculate 
demand and may make a determination of the effective Gross Capture 
Rate based upon an analysis of the Sub-market. The Development: 
(A) is characterized as a Qualified Elderly De­
velopment (including the Elderly section of an Intergenerational 
Development) and the Gross Capture Rate exceeds 10% for the total 
proposed units; or 
(B) is in an Urban Area and targets the general popula­
tion, and the Gross Capture Rate exceeds 10% for the total proposed 
units; or 
(C) is in a Rural Area and targets the general population, 
and the Gross Capture Rate exceeds 30%; or 
(D) targets Persons with Special Needs and the Gross 
Capture rate exceeds 30%. 
(E) Developments meeting the requirements of sub­
paragraph (A), (B), (C), or (D) of this paragraph may avoid being 
characterized as infeasible if clause (i) or (ii) of this subparagraph 
apply. 
(i) Replacement Housing. The Development is 
comprised of Affordable Housing which replaces previously existing 
substandard Affordable Housing within the Primary Market Area as 
defined in §1.33 of this subchapter on a Unit for Unit basis, and gives 
the displaced tenants of the previously existing substandard Affordable 
Housing a leasing preference. 
(ii) Existing Housing. The Development is com­
prised of existing Affordable Housing which is at least 50% occupied 
and gives displaced existing tenants a leasing preference as stated in 
the submitted relocation plan. 
(2) Deferred Developer Fee. Developments requesting an 
allocation of tax credits cannot repay the estimated deferred developer 
fee, based on the Underwriter’s recommended financing structure, from 
cashflow within the first fifteen (15) years of the long term proforma as 
described in subsection (d)(5) of this section. 
(3) Restricted Market Rent. The Restricted Market Rent 
for units with rents restricted at 60% of AMGI is less than both the Net 
Program Rent and Market Rent for units with rents restricted at or be­
low 50% of AMGI unless the Applicant accepts the Underwriting rec­
ommendation that all restricted units have rents and incomes restricted 
at or below the 50% of AMGI level. 
(4) Initial Feasibility. The Year 1 annual total operating ex­
pense divided by the Year 1 Effective Gross Income is greater than 68% 
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for rural developments 36 units or less and 65% for all other develop­
ments. 
(5) Long Term Feasibility. Any year in the first fifteen (15) 
years of the Long Term Proforma, as defined in subsection (d)(5) of 
this section, reflects: 
(A) negative Cash Flow; or 
(B) a Debt Coverage Ratio below 1.15. 
(6) Exceptions. The infeasibility conclusions may be ex­
cepted where either of the following apply. 
(A) The requirements in this subsection may be waived 
by the Executive Director of the Department on appeal if documenta­
tion is submitted by the Applicant to support unique circumstances that 
would provide mitigation. 
(B) Developments meeting the requirements of one or 
more of paragraphs (3) - (5) of this subsection will be re-characterized 
as feasible if one or more of clauses (i) - (vi) of this subparagraph apply. 
(i) The Development will receive Project-based 
Section 8 Rental Assistance for at least 50% of the units and a firm 
commitment with terms including contract rent and number of units 
is submitted at application. 
(ii) The Development will receive rental assistance 
for at least 50% of the units in association with USDA-RD-RHS fi ­
nancing. 
(iii) The Development will be characterized as pub­
lic housing as defined by HUD for at least 50% of the units. 
(iv) The Development will be characterized as Sup­
portive Housing for at least 50% of the units and evidence of adequate 
financial support for the long term viability of the Development is pro­
vided. 
(v) The Development has other long term project 
based restrictions on rents for at least 50% of the units that allow rents 
to increase based upon expenses and the Applicant’s proposed rents 
are at least 10% lower than both the Net Program Rent and Restricted 
Market Rent. 
(vi) The units not receiving Project-based Section 8 
Rental Assistance or rental assistance in association with USDA-RD­
RHS financing, or not characterized as public housing do not propose 
rents that are less than the Project-based Section 8, USDA-RD-RHS 
financing, or public housing units. 
§1.33. Market Analysis Rules and Guidelines. 
(a) General Provision. A Market Analysis prepared for the De­
partment must evaluate the need for decent, safe, and sanitary housing 
at rental rates or sales prices that eligible tenants can afford. The analy­
sis must determine the feasibility of the subject Property rental rates or 
sales price and state conclusions as to the impact of the Property with 
respect to the determined housing needs. The Market Analysis must 
include a statement that the report preparer has read and understood 
the requirements of this section. 
(b) Self-Contained. A Market Analysis prepared for the De­
partment must allow the reader to understand the market data presented, 
the analysis of the data, and the conclusions derived from such data. All 
data presented should reflect the most current information available and 
the report must provide a parenthetical (in-text) citation or footnote de­
scribing the data source. The analysis must clearly lead the reader to 
the same or similar conclusions reached by the Market Analyst. All 
steps leading to a calculated figure must be presented in the body of 
the report. 
(c) Market Analyst Qualifications. A Market Analysis submit­
ted to the Department must be prepared and certified by an approved 
Qualified Market Analyst (§2306.67055.) The Department will main­
tain an approved Market Analyst list based on the guidelines set forth 
in paragraphs (1) - (3) of this subsection. 
(1) If not listed as approved by the Department, Market An­
alysts must submit subparagraphs (A) - (F) of this paragraph at least 
thirty (30) days prior to the first day of the Application Acceptance 
Period for which the Market Analyst must be approved. To maintain 
status as an approved Qualified Market Analyst, updates to the items 
described in subparagraphs (A) - (C) of this paragraph must be submit­
ted annually on the first Monday in February for review by the Depart­
ment. 
(A) Documentation of good standing from the Texas 
Comptroller of Public Accounts. 
(B) A current organization chart or list reflecting all 
members of the firm who may author or sign the Market Analysis. 
(C) Resumes for all members of the firm or subcontrac­
tors who may author or sign the Market Analysis. 
(D) General information regarding the firm’s experi­
ence including references, the number of previous similar assignments 
and time frames in which previous assignments were completed. 
(E) Certification from an authorized representative of 
the firm that the services to be provided will conform to the Depart­
ment’s Market Analysis Rules and Guidelines, as described in this sec­
tion, in effect for the application round in which each Market Analysis 
is submitted. 
(F) A sample Market Analysis that conforms to the De­
partment’s Market Analysis Rules and Guidelines, as described in this 
section, in effect for the year in which the sample Market Analysis is 
submitted. 
(2) During the underwriting process each Market Analysis 
will be reviewed and any discrepancies with the rules and guidelines 
set forth in this section may be identified and require timely correction. 
Subsequent to the completion of the application round and as time per­
mits, staff or a review appraiser will re-review a sample set of submitted 
market analyses to ensure that the Department’s Market Analysis Rules 
and Guidelines are met. If it is found that a Market Analyst has not con­
formed to the Department’s Market Analysis Rules and Guidelines, as 
certified to, the Market Analyst will be notified of the discrepancies in 
the Market Analysis and will be removed from the approved Qualified 
Market Analyst list. 
(A) In and of itself, removal from the list of approved 
Market Analysts will not invalidate a Market Analysis commissioned 
prior to the removal date and at least ninety (90) prior to the first day 
of the applicable Application Acceptance Period. 
(B) To be reinstated as an approved Qualified Market 
Analyst, the Market Analyst must amend the previous report to remove 
all discrepancies or submit a new sample Market Analysis that con­
forms to the Department’s Market Analysis Rules and Guidelines, as 
described in this section, in effect for the year in which the updated or 
new sample Market Analysis is submitted. 
(3) The list of approved Qualified Market Analysts is 
posted on the Department’s web site and updated within seventy-two 
(72) hours of a change in the status of a Market Analyst. 
(d) Market Analysis Contents. A Market Analysis for a rental 
Development prepared for the Department must be organized in a for-
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mat that follows a logical progression and must include, at minimum, 
items addressed in paragraphs (1) - (12) of this subsection. 
(1) Title Page. Include Property address or location, effec­
tive date of analysis, date report completed, name and address of person 
authorizing report, and name and address of Market Analyst. 
(2) Letter of Transmittal. The date of the letter must be the 
date the report was completed. Include Property address or location, 
description of Property, statement as to purpose and scope of analy­
sis, reference to accompanying Market Analysis report with effective 
date of analysis and summary of conclusions, date of Property inspec­
tion, name of persons inspecting subject Property, and signatures of all 
Market Analysts authorized to work on the assignment. Include a state­
ment that the report preparer has read and understood the requirements 
of this section. 
(3) Table of Contents. Number the exhibits included with 
the report for easy reference. 
(4) Assumptions and Limiting Conditions. Include a de­
scription of all assumptions, both general and specific, made by the 
Market Analyst concerning the Property. 
(5) Identification of the Property. Provide a statement to 
acquaint the reader with the Development. Such information includes 
street address, tax assessor’s parcel number(s), and Development char­
acteristics. 
(6) Statement of Ownership. Disclose the current owners 
of record and provide a three (3) year history of ownership for the sub­
ject Property. 
(7) Secondary Market Area. All of the Market Analyst’s 
conclusions specific to the  subject Development must be based on only 
one Secondary Market Area definition. The entire PMA, as described 
in paragraph (8) of this subsection, must be contained within the Sec­
ondary Market boundaries. The Market Analyst must adhere to the 
methodology described in this paragraph when determining the sec­
ondary market area (§2306.67055.) 
(A) The Secondary Market Area will be defined by the  
Market Analyst with: 
(i) size based on a base year population of no more 
than 250,000 people inclusive of the Primary Market Area; and 
(ii) boundaries based on U.S. census tracts. 
(B) The Market Analyst’s definition of the Secondary 
Market Area must include: 
(i) a detailed description of why the subject Devel­
opment is expected to draw a significant number of tenants or home-
buyers from the defined SMA; 
(ii) a complete demographic report for the defined 
SMA; and 
(iii) a scaled distance map indicating the SMA 
boundaries as well as the location of the subject Development and all 
comparable Developments. 
(8) Primary Market Area. All of the Market Analyst’s con­
clusions specific to the subject Development must be based on only 
one Primary Market Area definition. The Market Analyst must adhere 
to the methodology described in this paragraph when determining the 
market area. (§2306.67055) 
(A) The Primary Market Area will be defined by the  
Market Analyst with: 
(i) size based on a base year population of no more 
than 100,000 people; 
(ii) boundaries based on U.S. census tracts; and 
(iii) the population of the PMA may exceed 100,000 
if the amount over the limit is contained within  a single census tract.  
(B) The Market Analyst’s definition of the Primary 
Market Area must include: 
(i) a detailed description of why the subject Devel­
opment is expected to draw a majority of its prospective tenants or 
homebuyers from the defined PMA; 
(ii) a complete demographic report for the defined 
PMA; and 
(iii) a scaled distance map indicating the PMA 
boundaries as well as the location of the subject Development and all 
comparable Developments. 
(C) Comparable Units. Identify Developments in the 
PMA with Comparable Units. In Primary Market Areas lacking suffi ­
cient rent comparables, it may be necessary for the Market Analyst to 
collect data from markets with similar characteristics and make quan­
tifiable location adjustments. Provide a data sheet for each Develop­
ment consisting of: 
(i) Development name; 
(ii) Address; 
(iii) Year of construction and year of rehabilitation, 
if applicable; 
(iv) Property condition; 
(v) Population target; 
(vi) Unit mix specifying number of Bedrooms, num­
ber of baths, net rentable square footage; and 
(I) monthly rent and utility allowance; or 
(II) sales price with terms, marketing period and 
date of sale; 
(vii) Description of concessions; 
(viii) List of unit amenities; 
(ix) Utility structure; 
(x) List of common amenities; and 
(xi) For rental developments only. 
(I) occupancy; and 
(II) turnover. 
(9) Market Information. 
(A) For each of the defined market areas, identify the 
number of units for each of the categories in clauses (i) - (vi) of this 
subparagraph; the data must be clearly labeled as relating to either the 
PMA or the SMA, if applicable: 
(i) total housing; 
(ii) rental developments (all multi-family); 
(iii) Affordable Housing; 
(iv) Comparable Units; 
(v) Unstabilized Comparable Units; and 
34 TexReg 8680 December 4, 2009 Texas Register 
(vi) proposed Comparable Units. 
(B) Occupancy. The occupancy rate indicated in the 
Market Analysis may be used to support both the overall demand con­
clusion for the proposed Development and the vacancy rate assumption 
used in underwriting the Development (§1.32(d)(1)(C) of this subchap­
ter). State the overall physical occupancy rate for the proposed housing 
tenure (renter or owner) within the defined market areas by: 
(i) number of Bedrooms; 
(ii) quality of construction (class); 
(iii) Targeted Population; and 
(iv) Comparable Units. 
(C) Absorption. State the absorption trends by quality 
of construction (class) and absorption rates for Comparable Units. 
(D) Demographic Reports. 
(i) All demographic reports must include population 
and household data for a five (5) year period with the year of application 
as the base year; 
(ii) All demographic reports must provide sufficient 
data to enable calculation of income-eligible, age-, size-, and tenure-
appropriate household populations; and 
(iii) For Developments targeting seniors, all demo­
graphic reports must provide a detailed breakdown of households by 
age and by income. 
(E) Demand. Provide a comprehensive evaluation of 
the need for the proposed housing for the Development as a whole and 
each Unit type by number of Bedrooms proposed and rent restriction 
category within the defined market areas using the most current census 
and demographic data available. 
(i) Demographics. The Market Analyst should use 
demographic data specific to the characteristics of the households that 
will be living in the proposed Development. For example, the Market 
Analyst should use demographic data specific to elderly population for 
an elderly Development, if available, and should avoid making adjust­
ments from more general demographic data. If adjustment rates are 
used based on more general data for any of the following they should 
be clearly identified and documented as to their source in the report. 
(I) Population. Provide population and house­
hold figures, supported by actual demographics, for a five  (5) year pe­
riod with the year of application as the base year. 
(II) Target. If applicable, adjust the household 
projections for the Qualified Elderly or special needs population tar­
geted by the proposed Development. 
(III) Household Size-Appropriate. Adjust the 
household projections or target household projections, as applicable, 
for the appropriate household size for the proposed Unit type by 
number of Bedrooms proposed and rent restriction category based on 
1.5 persons per Bedroom (round up). 
(IV) Income Eligible. Adjust the household size 
appropriate project         
bands for the proposed Unit type by number of Bedrooms proposed 
and rent restriction category with: 
(-a-) the lower end of each income band cal­
culated based on the lowest gross rent proposed divided by 35% for the 
general population and 50% for Qualified Elderly households; and 
(-b-) the upper end of each income band equal 
to the applicable gross median income limit for the largest appropriate 
ions for income eligibility based on the income
household size based on 1.5 persons per Bedroom (round up) or one 
person for efficiency units. 
(V) Tenure-Appropriate. Adjust the income-eli­
gible household projections for tenure (renter or owner). If tenure ap­
propriate income eligible target household data is available, a tenure 
appropriate adjustment is not necessary. 
(ii) Gross Demand. Gross Demand is defined as the 
sum of Potential Demand from the PMA, Demand from Other Sources, 
and Potential Demand from a Secondary Market Area (SMA) to the 
extent that SMA demand does not exceed 25% of Gross Demand. 
(iii) Potential Demand. Potential Demand is defined 
as the number of income-eligible, age-, size-, and tenure-appropriate 
target households in the designated market area at the proposed placed 
in service date. 
(I) Maximum eligible income is equal to the ap­
plicable gross median income limit for the largest appropriate house­
hold size based on 1.5 persons per Bedroom (round up) or one person 
for efficiency units. 
(II) For Developments targeting the general pop­
ulation: 
(-a-) Minimum eligible income is based on a 
35% rent to income ratio; 
(-b-) Appropriate household size is defined as 
1.5 persons per Bedroom (rounded up); and 
(-c-) The tenure-appropriate population for a 
rental Development is limited to the population of renter households. 
(III) For Developments consisting solely of  sin­
gle family residences on separate lots with all units having three (3) or 
more bedrooms: 
(-a-) Minimum eligible income is based  on  a  
35% rent to income ratio; 
(-b-) Appropriate household size is defined as 
1.5 persons per bedroom (rounded up); and 
(-c-) Gross Demand includes both renter and 
owner households. 
(IV) For Developments targeting the senior pop­
ulation: 
(-a-) Minimum eligible income is based on a 
50% rent to income ratio; and 
(-b-) Gross Demand includes all household 
sizes and both renter and owner households. 
(iv) Demand from Secondary Market Area: 
(I) Potential Demand from an SMA should be 
calculated in the same way as Potential Demand from the PMA; 
(II) Potential Demand from an SMA  may be in­
cluded in Gross Demand to the extent that SMA demand does not ex­
ceed 25% of Gross Demand; and 
(III) The supply of proposed and unstabilized 
comparable units in the SMA must be included in the calculation of 
the capture rate at the same proportion that Potential Demand from the 
SMA is included in Gross Demand. 
(v) Demand from Other Sources: 
(I) The source of additional demand and the 
methodology used to calculate the additional demand must be clearly 
stated; 
(II) Consideration of Demand from Other 
Sources is at the discretion of the Underwriter; 
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(III) Demand from Other Sources must be lim­
ited to households that are not included in Potential Demand; and 
(IV) If households with Section 8 vouchers are 
identified as a source of demand, the Market Study must include: 
(-a-) Documentation of the number of vouch­
ers administered by the local Housing Authority; 
(-b-) A complete demographic report for the 
area in which the vouchers are distributed. 
(10) Conclusions. Include a comprehensive evaluation of 
the subject Property, separately addressing each housing type and spe­
cific population to be served by the Development in terms of items 
in subparagraphs (A) - (I) of this paragraph. All conclusions must be 
consistent with the data and analysis presented throughout the Market 
Analysis. 
(A) Unit Mix. Provide a best possible unit mix conclu­
sion based on the occupancy rates by Bedroom type within the PMA 
and target, income-eligible, size-appropriate and tenure-appropriate 
household demand within the PMA. 
(B) Rents. Provide a separate Market Rent and Re­
stricted Market Rent conclusion for each proposed Unit type by num­
ber of Bedrooms and rent restriction category. Conclusions of Market 
Rent or Restricted Market Rent below the maximum Net Program Rent 
limit must be well documented as the conclusions may impact the fea­
sibility of the Development under §1.32(i) of this subchapter. Rent Ad­
justments. In support of the Market Rent and Restricted Market Rent 
conclusions, provide a separate attribute adjustment matrix for each 
proposed unit type by number of Bedrooms and rental restriction cat­
egory. 
(i) The Department recommends use of HUD Form 
92273. 
(ii) A minimum of three developments must be rep­
resented on each attribute adjustment matrix. 
(iii) Adjustments for concessions must be included, 
if applicable. 
(iv) Total adjustments in excess of 15% must be sup­
ported with additional narrative. 
(v) Total adjustments in excess of 25% indicate the 
Units are not comparable for the purposes of determining Market Rent 
and Restricted Market Rent conclusions. 
(C) Effective Gross Income. Provide rental income, 
secondary income, and vacancy and collection loss projections for the 
subject derived independent of the Applicant’s estimates. 
(D) Demand: 
(i) State the Gross Demand for each Unit type by 
number of Bedrooms proposed and rent restriction category (e.g. 
one-Bedroom units restricted at 50% of AMFI; two-Bedroom units 
restricted at 60% of AMFI); and 
(ii) State the Gross Demand for the proposed Devel­
opment as a whole. If some households are eligible for more than one 
unit due to overlapping eligible ranges for income or household size, 
Gross Demand should be adjusted to avoid including households more 
than once. 
(E) Relevant Supply. The relevant supply of proposed 
and unstabilized comparable units includes: 
(i) The proposed subject Units; 
(ii) Comparable Units with priority, as defined in 
§50.9 of this title, over the subject that have made application to TD­
HCA and have not been presented to the TDHCA Board for decision; 
(iii) Comparable Units in previously approved but 
Unstabilized Developments in the PMA; and 
(iv) Comparable Units in previously approved but 
Unstabilized Developments in the SMA, in the same proportion as the 
proportion of Potential Demand from the SMA that is included in Gross 
Demand. 
(F) Gross Capture Rate. The Gross Capture Rate is de­
fined as the Relevant Supply divided by the Gross Demand. The Mar­
ket Analyst must calculate a Gross Capture Rate for the subject Devel­
opment as a whole, as well as for each Unit type by number of Bed­
rooms and rent restriction categories, and market rate Units, if applica­
ble. Refer to §1.32(i) of this subchapter for feasibility criteria. 
(G) A complete demand and capture rate analysis is re­
quired in every Market Study, regardless of the current occupancy level 
of an existing Development. 
(H) Absorption. Project an absorption period for the 
subject Development to achieve Sustaining Occupancy. State the ab­
sorption rate. 
(I) Market Impact. Provide an assessment of the im­
pact the subject Development, as completed, will have on existing De­
velopments supported by Housing Tax Credits in the Primary Market. 
(§2306.67055) 
(11) Photographs. Provide labeled color photographs of 
the subject Property, the neighborhood, street scenes, and comparables. 
An aerial photograph is desirable but not mandatory. 
(12) Appendices. Any Third Party reports including de­
mographics relied upon by the Market Analyst must be provided in ap­
pendix form. A list of works cited including personal communications 
also must be provided, and the Modern Language Association (MLA) 
format is suggested. 
(e) The Department reserves the right to require the Market 
Analyst to address such other issues as may be relevant to the Depart­
ment’s evaluation of the need for the subject Development and the pro­
visions of the particular program guidelines. 
(f) In the event that the PMA for a subject Development over­
laps the PMA’s of other proposed or unstabilized comparable Develop­
ments, the Underwriter may perform an extended Sub-Market analy­
sis considering the combined PMA’s and all proposed and unstabilized 
units in the extended Sub-Market Area; the Gross Capture Rate from 
such an extended Sub-Market Area analysis may be used as the basis 
for a feasibility conclusion. 
(g) All Applicants shall acknowledge, by virtue of filing an ap­
plication, that the Department shall not be bound by any such opinion 
or Market Analysis, and may substitute its own analysis and underwrit­
ing conclusions for those submitted by the Market Analyst. 
§1.34. Appraisal Rules and Guidelines. 
(a) General Provision. An appraisal prepared for the Depart­
ment must conform to the Uniform Standards of Professional Appraisal 
Practice (USPAP) as adopted by the Appraisal Standards Board of the 
Appraisal Foundation. The appraisal must include a statement that the 
report preparer has read and understood the requirements of this sec­
tion. 
(b) Self-Contained. An appraisal prepared for the Department 
must describe sufficient and adequate data and analyses to support the 
final opinion of value. The final value(s) must be reasonable, based on 
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the information included. Any Third Party reports relied upon by the 
appraiser must be verified by the appraiser as to the validity of the data 
and the conclusions. 
(c) Appraiser Qualifications. The qualifications of each ap­
praiser are determined on a case-by-case basis by the Director of Real 
Estate Analysis or review appraiser, based upon the quality of the report 
itself and the experience and educational background of the appraiser. 
At minimum, a qualified appraiser must be appropriately certified or 
licensed by the Texas Appraiser Licensing and Certification Board. 
(d) Appraisal Contents. An appraisal prepared for the Depart­
ment must be organized in a format that follows a logical progression. 
In addition to the contents described in USPAP Standards Rule 2, the 
appraisal must include items addressed in paragraphs (1) - (12) of this 
subsection. 
(1) Title Page. Include a statement identifying the Depart­
ment as the client, acknowledging that the Department is granted full 
authority to rely on the findings of the report, and name and address of 
person authorizing report. 
(2) Letter of Transmittal. Include reference to accompany­
ing appraisal report, reference to all person(s) that provided significant 
assistance in the preparation of the report, date of report, effective date 
of appraisal, date of property inspection, name of person(s) inspecting 
the property, tax assessor’s parcel number(s) of the site, estimate of 
marketing period, and signatures of all appraisers authorized to work 
on the assignment including the appraiser who inspected the property. 
Include a statement indicating the report preparer has read and under­
stood the requirements of this section. 
(3) Table of Contents. Number the exhibits included with 
the report for easy reference. 
(4) Disclosure of Competency. Include appraiser’s qualifi ­
cations, detailing education and experience. 
(5) Statement of Ownership of the Subject Property. Dis­
cuss all prior sales of the subject property which occurred within the 
past three (3) years. Any pending agreements of sale, options to buy, or 
listing of the subject property must be disclosed in the appraisal report. 
(6) Property Rights Appraised. Include a statement as to 
the property rights (e.g., fee simple interest, leased fee interest, lease­
hold, etc.) being considered. The appropriate interest must be defined 
in terms of current appraisal terminology with the source cited. 
(7) Site/Improvement Description. Discuss the site char­
acteristics including subparagraphs (A) - (E) of this paragraph. 
(A) Physical Site Characteristics. Describe dimensions, 
size (square footage, acreage, etc.), shape, topography, corner influ­
ence, frontage, access, ingress-egress, etc. associated with the site. In­
clude a plat map and/or survey. 
(B) Floodplain. Discuss floodplain (including flood 
map panel number) and include a floodplain map with the subject 
clearly identified. 
(C) Zoning. Report the current zoning and description 
of the zoning restrictions and/or deed restrictions, where applicable, 
and type of Development permitted. Any probability of change in zon­
ing should be discussed. A statement as to whether or not the improve­
ments conform to the current zoning should be included. A statement 
addressing whether or not the improvements could be rebuilt if dam­
aged or destroyed, should be included. If current zoning is not consis­
tent with the highest and best use, and zoning changes are reasonable to 
expect, time and expense associated with the proposed zoning change 
should be considered and documented. A zoning map should be in­
cluded. 
(D) Description of Improvements. Provide a thorough 
description and analysis of the improvements including size (net 
rentable area, gross building area, etc.), number of stories, number of 
buildings, type/quality of construction, condition, actual age, effective 
age, exterior and interior amenities, items of deferred maintenance, 
energy efficiency measures, etc. All applicable forms of depreciation 
should be addressed along with the remaining economic life. 
(E) Environmental Hazards. It is recognized apprais­
ers are not experts in such matters and the impact of such deficiencies 
may not be quantified; however, the report should disclose any poten­
tial environmental hazards (e.g., discolored vegetation, oil residue, as­
bestos-containing materials, lead-based paint etc.) noted during the 
inspection. 
(8) Highest and Best Use. Market Analysis and feasibility 
study is required as part of the highest and best use. The highest and 
best use analysis should consider paragraph (7)(A) - (E) of this subsec­
tion as well as a supply and demand analysis. 
(A) The appraisal must inform the reader of any posi­
tive or negative market trends which could influence the value of the 
appraised property. Detailed data must be included to support the ap­
praiser’s estimate of stabilized income, absorption, and occupancy. 
(B) The highest and best use section must contain a sep­
arate analysis "as if vacant" and "as improved" (or "as proposed to be 
improved/renovated"). All four elements (legally permissible, physi­
cally possible, feasible, and maximally productive) must be considered. 
(9) Appraisal Process. It is mandatory that all three ap­
proaches, Cost Approach, Sales Comparison Approach and Income 
Approach, are considered in valuing the property. If an approach is 
not applicable to a particular property an adequate explanation must be 
provided. A land value estimate must be provided if the cost approach 
is not applicable. 
(A) Cost Approach. This approach should give a clear 
and concise estimate of the cost to construct the subject improvements. 
The source(s) of the cost data should be reported. 
(i) Cost comparables are desirable; however, alter­
native cost information may be obtained from Marshall & Swift Val­
uation Service or similar publications. The section, class, page, etc. 
should be referenced. All soft costs and entrepreneurial profit must  be  
addressed and documented. 
(ii) All applicable forms of depreciation must be dis­
cussed and analyzed. Such discussion must be consistent with the de­
scription of the improvements. 
(iii) The land value estimate should include a suffi ­
cient number of sales which are current, comparable, and similar to the 
subject in terms of highest and best use. Comparable sales information 
should include address, legal description, tax assessor’s parcel num­
ber(s), sales price, date of sale, grantor, grantee, three (3) year sales his­
tory, and adequate description of property transferred. The final value 
estimate should fall within the adjusted and unadjusted value ranges. 
Consideration and appropriate cash equivalent adjustments to the com­
parable sales price for subclauses (I) - (VII) of this clause should be 
made when applicable. 
(I) Property rights conveyed. 
(II) Financing terms. 
(III) Conditions of sale. 
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(IV) Location. 
(V) Highest and best use. 
(VI) Physical characteristics (e.g., topography, 
size, shape, etc.). 
(VII) Other characteristics (e.g., existing/pro­
posed entitlements, special assessments, etc.). 
(B) Sales Comparison Approach. This section should 
contain an adequate number of sales to provide the reader with a 
description of the current market conditions concerning this property 
type. Sales data should be recent and specific for the property type 
being appraised. The sales must be confirmed with buyer, seller, or an 
individual knowledgeable of the transaction. 
(i) Sales information should include address, legal 
description, tax assessor’s parcel number(s), sales price, financing con­
siderations and adjustment for cash equivalency, date of sale, recorda­
tion of the instrument, parties to the transaction, three (3) year sale 
history, complete description of the property and property rights con­
veyed, and discussion of marketing time. A scaled distance map clearly 
identifying the subject and the comparable sales must be included. 
(ii) The method(s) used in the Sales Comparison 
Approach must be reflective of actual market activity and market 
participants. 
(I) Sale Price/Unit of Comparison. The analysis 
of the sale comparables must identify, relate, and evaluate the individ­
ual adjustments applicable for property rights, terms of sale, conditions 
of sale, market conditions, and physical features. Sufficient narrative 
must be included to permit the reader to understand the direction and 
magnitude of the individual adjustments, as well as a unit of compari­
son value indicator for each comparable. 
(II) Net Operating Income/Unit of Comparison. 
The net operating income statistics or the comparables must be calcu­
lated in the same manner. It should be disclosed if reserves for replace­
ment have been included in this method of analysis. At least one other 
method should accompany this method of analysis. 
(C) Income Approach. This section must contain an 
analysis of both the actual historical and projected income and expense 
aspects of the subject property. 
(i) Market Rent Estimate/Comparable Rental Anal­
ysis. This section of the report should include an adequate number of 
actual market transactions to inform the reader of current market con­
ditions concerning rental units. The comparables must indicate current 
research for this specific property type. The comparables must be con­
firmed with the landlord, tenant or agent and individual data sheets 
must be included. The individual data sheets should include property 
address, lease terms, description of the property (e.g., unit type, unit 
size, unit mix, interior amenities, exterior amenities, etc.), physical 
characteristics of the property, and location of the comparables. Anal­
ysis of the Market Rents should be sufficiently detailed to permit the 
reader to understand the appraiser’s logic and rationale. Adjustment 
for lease rights, condition of the lease, location, physical characteris­
tics of the property, etc. must be considered. 
(ii) Comparison of Market Rent to Contract Rent. 
Actual income for the subject along with the owner’s current budget 
projections must be reported, summarized, and analyzed. If such data 
is unavailable, a statement to this effect is required and appropriate 
assumptions and limiting conditions should be made. The contract 
rents should be compared to the market-derived rents. A determina­
tion should be made as to whether the contract rents are below, equal 
to, or in excess of market rates. If there is a difference, its impact on 
value must be qualified. 
(iii) Vacancy/Collection Loss. Historical occupancy 
data and current occupancy level for the subject should be reported and 
compared to occupancy data from the rental comparables and overall 
occupancy data for the subject’s Primary Market. 
(iv) Expense Analysis. Actual expenses for the sub­
ject, along with the owner’s projected budget, must be reported, sum­
marized, and analyzed. If such data is unavailable, a statement to this 
effect is required and appropriate assumptions and limiting conditions 
should be made. Historical expenses should be compared to compara­
bles expenses of similar property types or published survey data (e.g., 
IREM, BOMA, etc.). Any expense differences should be reconciled. 
Include historical data regarding the subject’s assessment and tax rates 
and a statement as to whether or not any delinquent taxes exist. 
(v) Capitalization. The appraiser should present the 
capitalization method(s) reflective of the subject market and explain 
the omission of any method not considered in the report. 
(I) Direct Capitalization. The primary method of 
deriving an overall rate (OAR) is through market extraction. If a band 
of investment or mortgage equity technique is utilized, the assumptions 
must be fully disclosed and discussed. 
(II) Yield Capitalization (Discounted Cash Flow 
Analysis). This method of analysis should include a detailed and sup­
portive discussion of the projected holding/investment period, income 
and income growth projections, occupancy projections, expense and 
expense growth projections, reversionary value and support for the dis­
count rate. 
(10) Value Estimates. Reconciliation final value estimate 
is required. 
(A) All appraisals shall contain a separate estimate of 
the "as vacant" market value of the underlying land, based upon current 
sales comparables. The appraiser should consider the fee simple or 
leased fee interest as appropriate. 
(B) Appraisal assignments for new construction are re­
quired to provide an "as completed" value of the proposed structures. 
These reports shall provide an "as restricted with favorable financing" 
value as well as an "unrestricted market" value. 
(C) Reports on Properties to be rehabilitated shall ad­
dress the "as restricted with favorable  financing" value as well as both 
an "as is" value and an "as completed" value. The appraiser should 
consider the fee simple or leased fee interest as appropriate. 
(D) If required the appraiser must include a separate 
assessment of personal property, furniture, fixtures, and equipment 
(FF&E) and/or intangible items. If personal property, FF&E, or 
intangible items are not part of the transaction or value estimate, a 
statement to such effect should be included. 
(11) Marketing Time. Given property characteristics and 
current market conditions, the appraiser(s) should employ a reasonable 
marketing period. The report should detail existing market conditions 
and assumptions considered relevant. 
(12) Photographs. Provide good quality color photographs 
of the subject property (front, rear, and side elevations, on-site ameni­
ties, interior of typical units if available). Photographs should be prop­
erly labeled. Photographs of the neighborhood, street scenes, and com­
parables should be included. An aerial photograph is desirable but not 
mandatory. 
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(e) Additional Appraisal Concerns. The appraiser(s) must be 
aware of Department program rules and guidelines and the appraisal 
must include analysis of any impact to the subject’s value. 
§1.35. Environmental Site Assessment Rules and Guidelines. 
(a) General Provisions. The Environmental Site Assessments 
(ESA) prepared for the Department should be conducted and reported 
in conformity with the standards of the American Society for Test­
ing and Materials. The initial report should conform with the Stan­
dard Practice for Environmental Site Assessments: Phase I Assessment 
Process (ASTM Standard Designation: E1527-05). Any subsequent 
reports should also conform to ASTM standards and such other recog­
nized industry standards as a reasonable person would deem relevant 
in view of the Property’s anticipated use for human habitation. The 
environmental assessment shall be conducted by a Third Party envi­
ronmental professional at the expense of the Applicant, and addressed 
to TDHCA as a User of the report (as defined by ASTM standards.) 
Copies of reports provided to TDHCA which were commissioned by 
other financial institutions should address TDHCA as a co-recipient of 
the report, or letters from both the provider and the recipient of the re­
port should be submitted extending reliance on the report to TDHCA. 
The ESA report should also include a statement that the person or com­
pany preparing the ESA report will not materially benefit from the De­
velopment in any other way than receiving a fee for performing the 
Environmental Site Assessment, and that the fee is in no way contin­
gent upon the outcome of the assessment. The ESA report must contain 
a statement indicating the report preparer has read and understood the 
requirements of this section. 
(b) In addition to ASTM requirements, the report must: 
(1) State if a noise study is recommended for a property in 
accordance with current HUD guidelines and identify its proximity to 
industrial zones, major highways, active rail lines, civil and military 
airfields, or other potential sources of excessive noise; 
(2) Provide a copy of a current survey, if available, or other 
drawing of the site reflecting the boundaries and adjacent streets, all im­
provements on the site, and any items of concern described in the body 
of the environmental site assessment or identified during the physical 
inspection; 
(3) Provide a copy of the current FEMA Flood Insurance 
Rate Map showing the panel number and encompassing the site with 
the site boundaries precisely identified and superimposed on the map; 
(4) If the subject site includes any improvements or debris 
from pre-existing improvements, state if testing for asbestos contain­
ing materials (ACMs) would be required pursuant to local, state, and 
federal laws, or recommended due to any other consideration; 
(5) If the subject site includes any improvements or debris 
from pre-existing improvements, state if testing for Lead Based Paint 
would be required pursuant to local, state, and federal laws, or recom­
mended due to any other consideration; 
(6) State if testing for lead in the drinking water would be 
required pursuant to local, state, and federal laws, or recommended due 
to any other consideration such as the age of pipes and solder in existing 
improvements; and 
(7) Assess the potential for the presence of Radon on the 
property, and recommend specific testing if necessary. 
(c) If the report recommends further studies or establishes that 
environmental hazards currently exist on the Property, or are originat­
ing off-site but would nonetheless affect the Property, the Development 
Owner must act on such a recommendation or provide a plan for either 
the abatement or elimination of the hazard. Evidence of action or a 
plan for the abatement or elimination of the hazard must be presented 
upon Application submittal. 
(d) For Developments in programs that allow a waiver of the 
Phase I ESA such as a TX-USDA-RHS funded Development, the De­
velopment Owners are hereby notified that it is their responsibility to 
ensure that the Development is maintained in compliance with all state 
and federal environmental hazard requirements. 
(e) Those Developments which have or are to receive first lien 
financing from HUD may submit HUD’s environmental assessment re­
port, provided that it conforms to the requirements of this subsection. 
§1.36. Property Condition Assessment Guidelines. 
(a) General Provisions. The objective of the Property Condi­
tion Assessment is to provide cost estimates for repairs, replacements, 
or new construction which are: immediately necessary repairs and re­
placements; improvements proposed by the Applicant as outlined in a 
scope of work narrative submitted by the Applicant to the PCA provider 
that is consistent with the scope of work provided in the Application; 
and expected to be required throughout the term of the regulatory pe­
riod and not less than thirty (30) years. The PCA prepared for the 
Department should be conducted and reported in conformity with the 
American Society for Testing and Materials "Standard Guide for Prop­
erty Condition Assessments. Baseline Property Condition Assessment 
Process (ASTM Standard Designation: E 2018") except as provided for 
in subsections (b) and (c) of this section. The PCA report must contain 
a statement indicating the report preparer has read and understood the 
requirements of this section. The PCA must include the Department’s 
PCA Cost Schedule Supplement which details all rehabilitation costs 
and projected repairs and replacements through thirty (30) years. The 
PCA must also include discussion and analysis of the following: 
(1) Useful Life Estimates. For each system and component 
of the property the PCA should assess the condition of the system or 
component, and estimate its remaining useful life, citing the basis or 
the source from which such estimate is derived; 
(2) Code Compliance. The PCA should review and doc­
ument any known violations of any applicable federal, state, or local 
codes. In developing the cost estimates specified herein, it is the re­
sponsibility of the Housing Sponsor or Applicant to ensure that the 
PCA adequately considers any and all applicable federal, state, and lo­
cal laws and regulations which may govern any work performed to the 
subject property; 
(3) Program Rules. The PCA should assess the extent to 
which any systems or components must be modified, repaired, or re­
placed in order to comply with any specific requirements of the hous­
ing program under which the Development is proposed to be financed, 
particular consideration being given to accessibility requirements, the 
Department’s Housing Quality Standards, and any scoring criteria for 
which the Applicant may claim points; 
(4) Statement of Acknowledgement. The PCA provider 
must affirm in the report that the Applicant’s scope of work for im­
provements and the immediate needs of the rehabilitation are consid­
ered and reconciled within the PCA report and the PCA Cost Schedule 
Supplement; and 
(5) Cost Estimates for Repair and Replacement. It is the 
responsibility of the Housing Sponsor or Applicant to ensure that the 
PCA provider is apprised of all development activities associated with 
the proposed transaction and consistency of the total immediately nec­
essary and proposed repair and replacement cost estimates with the de­
velopment cost schedule and scope of work submitted as an exhibit of 
the Application. 
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(A) Immediately Necessary Repairs and Replacement. 
Systems or components which are expected to have a remaining useful 
life of less than one (1) year, which are found to be in violation of any 
applicable codes, which must be modified, repaired or replaced in order 
to satisfy program rules, or which are otherwise in a state of deferred 
maintenance or pose health and safety hazards should be considered 
immediately necessary repair and replacement. The PCA must provide 
a separate estimate of the costs associated with the repair, replacement, 
or maintenance of each system or component which is identified as 
being an immediate need, citing the basis or the source from which 
such cost estimate is derived. 
(B) Proposed Repair, Replacement, or New Construc­
tion. If the development plan calls for additional repair, replacement, or 
new construction above and beyond the immediate repair and replace­
ment described in subparagraph (A) of this paragraph, such items must 
be identified and the nature or source of obsolescence or improvement 
to the operations of the Property discussed. The PCA must provide a 
separate estimate of the costs associated with the repair, replacement, 
or new construction which is identified as being above and beyond the 
immediate need, citing the basis or the source from which such cost 
estimate is derived. 
(C) Expected Repair and Replacement Over Time. The 
term during which the PCA should estimate the cost of expected repair 
and replacement over time must equal the longest term of any land use 
or regulatory restrictions which are, or will be, associated with the pro­
vision of housing on the property. The PCA must estimate the periodic 
costs which are expected to arise for repairing or replacing each system 
or component or the property, based on the estimated remaining use­
ful life of such system or component as described in paragraph (1) of 
this subsection adjusted for completion of repair and replacement im­
mediately necessary and proposed as described in subparagraphs (A) 
and (B) of this paragraph.  The PCA  must  include a separate table  of  
the estimated long term costs which identifies in each line the individ­
ual component of the property being examined, and in each column 
the year during the term in which the costs are estimated to be incurred 
and no less than  fifteen (15) years. The estimated costs for future years 
should be given in both present dollar values and anticipated future dol­
lar values assuming a reasonable inflation factor of not less than 2.5% 
per annum. 
(b) If a copy of such standards or a sample report have been 
provided for the Department’s review, if such standards are widely 
used, and if all other criteria and requirements described in this section 
are satisfied, the Department will also accept copies of reports com­
missioned or required by the primary lender for a proposed transaction, 
which have been prepared in accordance with: 
(1) Fannie Mae’s criteria for Physical Needs Assessments; 
(2) Federal Housing Administration’s criteria for Project 
Capital Needs Assessments; 
(3) Freddie Mac’s guidelines for Engineering and Property 
Condition Reports; 
(4) TX-USDA-RHS guidelines for Capital Needs Assess­
ment; or 
(5) Standard and Poor’s Property Condition Assessment 
Criteria: Guidelines for Conducting Property Condition Assessments, 
Multifamily Buildings. 
(c) The Department may consider for acceptance reports pre­
pared according to other standards which are not specifically named 
above in subsection (b) of this section, if a copy of such standards or a 
sample report have been provided for the Department’s review, if such 
standards are widely used, and if all other criteria and requirements de­
scribed in this section are satisfied. 
(d) The PCA shall be conducted by a Third Party at the ex­
pense of the Applicant, and addressed to TDHCA as the client. Copies 
of reports provided to TDHCA which were commissioned by other fi ­
nancial institutions should address TDHCA as a co-recipient of the re­
port, or letters from both the provider and the recipient of the report 
should be submitted extending reliance on the report to TDHCA. The 
PCA report should also include a statement that the person or company 
preparing the PCA report will not materially benefit from the Develop­
ment in any other way than receiving a fee for performing the PCA. The 
PCA report must contain a statement indicating the report preparer has 
read and understood the requirements of this section. The PCA should 
be signed and dated by the report provider not more than six (6) months 
prior to the date of the application. 
§1.37. Reserve for Replacement Rules and Guidelines. 
(a) General Provisions. The Department will require Devel­
opments to provide regular maintenance to keep housing sanitary, safe 
and decent by maintaining a reserve for replacement in accordance with 
§2306.186 Texas Government Code. The reserve must be established 
for each unit in a Development of 25 or more rental units, regardless of 
the amount of rent charged for the unit. The Department shall, through 
cooperation of its divisions responsible for asset management and com­
pliance, ensure compliance with this section. 
(b) The First Lien Lender shall maintain the reserve account 
through an escrow agent acceptable to the First Lien Lender to hold 
reserve funds in accordance with an executed escrow agreement and 
the rules set forth in this section and §2306.186 Texas Government 
Code. 
(1) Where there is a First Lien Lender other than the De­
partment or a Bank Trustee as a result of a bond indenture or tax credit 
syndication, the Department shall: 
(A) Be a required signatory party in all escrow agree­
ments for the maintenance of reserve funds; 
(B) Be given notice of any asset management findings 
or reports, transfer of money in reserve accounts to fund necessary re­
pairs, and any financial data and other information pursuant to the over­
sight of the Reserve Account within thirty (30) days of any receipt or 
determination thereof; and 
(C) Subordinate its rights and responsibilities under the 
escrow agreement, including those described in this subsection, to the 
First Lien Lender or Bank Trustee through a subordination agreement 
subject to its ability to do so under the law and normal and customary 
limitations for fraud and other conditions contained in the Department’s 
standard subordination clause agreements as modified from time to 
time, to include subsection (c) of this section. 
(2) The escrow agreement and subordination agreement, 
if applicable, shall further specify the time and circumstances under 
which the Department can exercise its rights under the escrow agree­
ment in order to fulfill its obligations under §2306.186 Texas Govern­
ment Code and as described in this section. 
(3) Where the Department is the First Lien Lender and 
there is no Bank Trustee as a result of a bond indenture or tax credit 
syndication or where there is no First Lien Lender but the allocation 
of funds by the Department and §2306.186 Texas Government Code 
requires that the Department oversee a Reserve Account, the Owner 
shall provide at their sole expense for appointment of an escrow agent 
acceptable to the Department to act as Bank Trustee as necessary 
under this section. The Department shall retain the right to replace 
the escrow agent with another Bank Trustee or act as escrow agent 
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at a cost plus fee payable by the Owner due to breach of the escrow 
agent’s responsibilities or otherwise with thirty (30) days prior notice 
of all parties to the escrow agreement. 
(c) If the Department is not the First Lien Lender with respect 
to the Development, each Owner receiving Department assistance for 
multifamily rental housing shall submit on an annual basis within the 
Department’s required Owner’s Financial Certification packet a signed 
certification by the First Lien Lender including: 
(1) Reserve for replacement requirements under the first 
lien loan agreement; 
(2) Monitoring standards established by the First Lien 
Lender to ensure compliance with the established reserve for replace­
ment requirements; and 
(3) A statement by the First Lien Lender: 
(A) That the Development has met all established re­
serve for replacement requirements; or 
(B) Of the plan of action to bring the Development in 
compliance with all established reserve for replacement requirements, 
if necessary. 
(d) If the Development meets the minimum unit size described 
in subsection (a) of this section and the establishment of a Reserve Ac­
count for repairs has not been required by the First Lien Lender or Bank 
Trustee, each Owner receiving Department assistance for multifamily 
rental housing shall set aside the repair reserve amount as described 
in subsection (e)(1) - (3) of this section through the date described in 
subsection (f)(2) of this section through the appointment of an escrow 
agent as further described in subsection (b)(3) of this section. 
(e) If the Department is the First Lien Lender with respect 
to the Development, each Owner receiving Department assistance for 
multifamily rental housing shall deposit annually into a Reserve Ac­
count through the date described in subsection (f)(2) of this section. 
(1) For new construction Developments: 
(A) Not less than $150 per unit per year for units one 
(1) to five (5) years old; and 
(B) Not less than $200 per unit per year for units six (6) 
or more years old. 
(2) For rehabilitation Developments: 
(A) An amount per unit per year established by the De­
partment’s division responsible for credit underwriting based on the 
information presented in a Property Condition Assessment in confor­
mance with §1.36 of this subchapter; and 
(B) Not less than $300 per unit per year. 
(3) For either new construction or rehabilitation Develop­
ments, the Owner of a multifamily rental housing Development shall 
contract for a third-party Property Condition Assessment meeting the 
requirements of §1.36 of this subchapter and the Department will re­
analyze the annual reserve requirement based on the findings and other 
support documentation. 
(A) A Property Condition  Assessment will be con­
ducted: 
(i) At appropriate intervals that are consistent with 
requirements of the First Lien Lender, other than the Department; or 
(ii) At least once during each five-year period begin­
ning with the 11th year after the awarding of any financial assistance for 
the Development by the Department, if the Department is the First Lien 
Lender or the First Lien Lender does not require a third-party Property 
Condition Assessment. 
(B) Submission by the Owner to the Department will 
occur within thirty (30) days of completion of the Property Condition 
Assessment and must include: 
(i) The complete Property Condition Assessment; 
(ii) First Lien Lender and/or Owner response to the 
findings of the Property Condition Assessment; 
(iii) Documentation of repairs made as a result of the 
Property Condition Assessment; and 
(iv) Documentation of adjustments to the amounts 
held in the replacement Reserve Account based upon the Property Con­
dition Assessment. 
(f) A Land Use Restriction Agreement or restrictive covenant 
between the Owner and the Department must require: 
(1) The Owner to begin making annual deposits to the re­
serve account on the later of: 
(A) The date that occupancy of the Development stabi­
lizes as defined by the First Lien Lender or in the absence of a First 
Lien Lender other than the Department, the date the property is at least 
90% occupied; or 
(B) The date that permanent financing for the Develop­
ment is completely in place as defined by the First Lien Lender or in 
the absence of a First Lien Lender other than the Department, the date 
when the permanent loan is executed and funded. 
(2) The Owner to continue making deposits until the earli­
est of the following dates: 
(A) The date on which the Owner suffers a total casu­
alty loss with respect to the Development; 
(B) The date on which the Development becomes func­
tionally obsolete, if the Development cannot be or is not restored; 
(C) The date on which the Development is demolished; 
(D) The date on which the Development ceases to be 
used as a multifamily rental property; or 
(E) The later of: 
(i) The end of the affordability period specified by 
the Land Use Restriction Agreement or restrictive covenant; or 
(ii) The end of the repayment period of the first lien 
loan. 
(g) The duties of the Owner of a multifamily rental housing 
Development under this section cease on the date of a change in own­
ership of the Development; however, the subsequent Owner of the De­
velopment is subject to the requirements of this section. 
(h) If the Department is the First Lien Lender with respect 
to the Development or the First Lien Lender does not require estab­
lishment of a Reserve Account, the Owner receiving Department as­
sistance for multifamily rental housing shall submit on an annual ba­
sis within the Department’s required Owner’s Financial Certification 
packet: 
(1) Financial statements, audited if available, with clear 
identification of the replacement Reserve Account balance and all cap­
ital improvements to the Development within the fiscal year; 
(2) Identification of costs other than capital improvements 
funded by the replacement Reserve Account; and 
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(3) Signed statement of cause for: 
(A) Use of replacement Reserve Account for expenses 
other than necessary repairs, including property taxes or insurance; 
(B) Deposits to the replacement Reserve Account be­
low the Department’s or First Lien Lender’s mandatory levels as de­
fined in subsections (c), (d) and (e) of this section; and 
(C) Failure to make a required deposit. 
(i) If a request for extension or waiver is not approved by the 
Department, Department action, including a penalty of up to $200 per 
dwelling unit in the Development and/or characterization of the Devel­
opment as Materially Non-Compliant, as defined in §60.1 of this title, 
may be taken when: 
(1) A Reserve Account, as described in this section, has not 
been established for the Development; 
(2) The Department is not a party to the escrow agreement 
for the Reserve Account; 
(3) Money in the Reserve Account: 
(A) Is used for expenses other than necessary repairs, 
including property taxes or insurance; or 
(B) Falls below mandatory deposit levels; 
(4) Owner fails to make a required deposit; 
(5) Owner fails to contract for the third party Property Con­
dition Assessment as required under subsection (e)(3) of this section; 
or 
(6) Owner fails to make necessary repairs, as defined in 
subsection (k) of this section. 
(j) On a case by case basis, the Department may determine that 
the money in the Reserve Account may: 
(1) Be used for expenses other than necessary repairs, in­
cluding property taxes or insurance, if: 
(A) Development income before payment of return to 
Owner or deferred developer fee is insufficient to meet operating ex­
pense and debt service requirements; and 
(B) The funds withdrawn from the Reserve Account are 
replaced as cashflow after payment of expenses, but before payment of 
return to Owner or developer fee is available; 
(2) Fall below mandatory deposit levels without resulting 
in Department action, if: 
(A) Development income after payment of operating 
expenses, but before payment of return to Owner or deferred developer 
fee is insufficient to fund the mandatory deposit levels; and 
(B) Subsequent deposits to the Reserve Account exceed 
mandatory deposit levels as cashflow after payment of operating ex­
penses, but before payment of return to Owner or deferred developer 
fee is available until the Reserve Account has been replenished to the 
mandatory deposit level less capital expenses to date. 
(k) The Department or its agent may make repairs to the De­
velopment if the Owner fails to complete necessary repairs indicated 
in the submitted Property Condition Assessment or identified by phys­
ical inspection. Repairs may be deemed necessary if the Development 
is notified of the Owner’s failure to comply with federal, state and/or 
local health, safety, or building code. 
(1) Payment for necessary repairs must be made directly by 
the Owner or through a replacement Reserve Account established for 
the Development under this section. 
(2) The Department or its agent will produce a Request for 
Bids to hire a contractor to complete and oversee necessary repairs. 
(l) This section does not apply to a Development for which 
the Owner is required to maintain a Reserve Account under any other 
provision of federal or state law. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: December 9, 2009 
For further information, please call: (512) 475-3916 
TITLE 16. ECONOMIC REGULATION 
PART 9. TEXAS LOTTERY 
COMMISSION 
CHAPTER 402. CHARITABLE BINGO 
ADMINISTRATIVE RULES 
SUBCHAPTER C. BINGO GAMES AND 
EQUIPMENT 
16 TAC §402.304 
The Texas Lottery Commission (Commission) adopts the repeal 
of 16 TAC §402.304 (System Service Provider), without changes 
to the proposed text as published in the September 4, 2009, 
issue of the Texas Register (34 TexReg 6052). 
The purpose of the repeal is to eliminate a rule that is no longer 
needed as a result of the 81st Legislature’s repeal of Texas Oc­
cupations Code, Chapter 2001, Subchapter F pertaining to Sys­
tem Service Provider License. 
A public comment hearing was held on September 17, 2009. A 
representative on behalf of the Bingo Interest Group was present 
at the public hearing and commented in favor of the repeal as 
proposed. The Commission received no written comments dur­
ing the public comment period. 
The repeal is adopted under Texas Occupations Code 
§2001.054, which authorizes the Commission to adopt rules to 
enforce and administer the Bingo Enabling Act, and under Texas 
Government Code §467.102, which authorizes the Commission 
to adopt rules for the enforcement and administration of this 
chapter and the laws under the Commission’s jurisdiction. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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Filed with the Office of the Secretary of State on November 19, 
2009. 
TRD-200905337 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Effective date: December 9, 2009 
Proposal publication date: September 4, 2009 
For further information, please call: (512) 344-5012 
SUBCHAPTER D. LICENSING REQUIRE­
MENTS 
16 TAC §402.406 
The Texas Lottery Commission (Commission) adopts amend­
ments to 16 TAC §402.406 (Bingo Chairperson), without 
changes to the proposed text as published in the September 4, 
2009, issue of the Texas Register (34 TexReg 6053). 
The purpose of the amendments is to remove language that is 
unnecessary because it is now contained in Texas Occupations 
Code, §2001.002(4-a) as a result of recent legislation, House Bill 
1474, which was effective October 1, 2009. 
A public comment hearing was held on September 17, 2009. A 
representative on behalf of the Bingo Interest Group was present 
at the public hearing and commented in favor of the amendments 
as proposed. The Commission received no written  comments  
during the public comment period. 
The amendments are adopted under Texas Occupations Code 
§2001.054, which authorizes the Commission to adopt rules to 
enforce and administer the Bingo Enabling Act, and under Texas 
Government Code §467.102, which authorizes the Commission 
to adopt rules for the enforcement and administration of this 
chapter and the laws under the Commission’s jurisdiction. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 19, 
2009. 
TRD-200905335 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Effective date: December 9, 2009 
Proposal publication date: September 4, 2009 
For further information, please call: (512) 344-5012 
16 TAC §402.420 
The Texas Lottery Commission (Commission) adopts new 16 
TAC §402.420 (Qualifications and Requirements for Conductor’s 
License), with changes to the proposed text as published in the 
September 4, 2009, issue of the Texas Register (34 TexReg 
6053). Changes were made only to correct typographical errors 
and provide consistency in punctuation and style throughout the 
rule. No substantive changes to the proposed text were made. 
The purpose of the new rule is to clearly set forth the qualifica­
tions, requirements and documentation needed for an applica­
tion to conduct charitable bingo. The information in the rule will 
help persons to understand specific qualifications, requirements, 
and minimum documentation necessary to obtain a license to 
conduct charitable bingo. 
A public comment hearing was held on September 17, 2009. A 
representative on behalf of the Bingo Interest Group was present 
at the public hearing and commented in favor of the new rule 
as proposed. The Commission received no written comments 
during the public comment period. 
The new rule is adopted under Texas Occupations Code 
§2001.054, which authorizes the Commission to adopt rules to 
enforce and administer the Bingo Enabling Act, and under Texas 
Government Code §467.102, which authorizes the Commission 
to adopt rules for the enforcement and administration of this 
chapter and the laws under the Commission’s jurisdiction. 
§402.420. Qualifications and Requirements for Conductor’s License. 
An applicant must provide with its application documentation demon­
strating that it meets all qualifications and requirements for a license 
to conduct bingo based on the type of organization it is. The qualifi ­
cations, requirements, and necessary documentation for different types 
of organizations are shown in the chart below. 
Figure: 16 TAC §402.420 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 19, 
2009. 
TRD-200905336 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Effective date: December 9, 2009 
Proposal publication date: September 4, 2009 
For further information, please call: (512) 344-5012 
TITLE 19. EDUCATION 
PART 2. TEXAS EDUCATION AGENCY 
CHAPTER 100. CHARTERS 
SUBCHAPTER A. OPEN-ENROLLMENT 
CHARTER SCHOOLS 
19 TAC §100.105 
The State Board of Education (SBOE) adopts an amendment 
to §100.105, concerning open-enrollment charter schools. The 
amendment is adopted without changes to the proposed text as 
published in the October 9, 2009, issue of the Texas Register (34 
TexReg 6981) and will not be republished. The section estab­
lishes the applicability of existing rule and statute to public senior 
college or university charters. The adopted amendment includes 
public junior colleges as potential charter holders, granted under 
the Texas Education Code (TEC), Chapter 12, Subchapter E, as 
amended by House Bill (HB) 1423, 81st Texas Legislature, 2009. 
ADOPTED RULES December 4, 2009 34 TexReg 8689 
♦ ♦ ♦ 
♦ ♦ ♦ 
The TEC, Chapter 12, Charters, Subchapter E, College or Uni­
versity Charter School, was added by HB 6, 77th Texas Leg­
islature, 2001, authorizing the SBOE to grant open-enrollment 
charters to public senior colleges or universities as defined in the  
TEC, §61.003. HB 6 required that at-risk charters be combined 
into one category with open-enrollment charters and limited the 
total number of charters to 215. In addition, HB 6 gave the SBOE 
authority to grant charters, outside the 215 limit, to public senior 
colleges or universities that met additional requirements. 
HB 1423, 81st Texas Legislature, 2009, amended the TEC, 
Chapter 12, Subchapter E, to allow public junior colleges to 
be awarded charters. The adopted amendment to 19 TAC 
§100.105 updates the rule, including the section title, to incor­
porate the statutory change. 
The adopted amendment will have no new procedural and re­
porting requirements. The adopted amendment will have no new 
locally maintained paperwork requirements. 
The TEA determined that there is no direct adverse economic 
impact for small businesses and microbusinesses; therefore, 
no regulatory flexibility analysis, specified in Texas Government 
Code, §2006.002, is required. 
In accordance with the Texas Education Code, §7.102(f), the 
SBOE approved this rule action for adoption by a vote of two-
thirds of its members to specify an effective date earlier than the 
beginning of the 2010-2011 school year. The earlier effective 
date is necessary to provide opportunity for public junior colleges 
to apply for charters as soon as possible and begin operating as 
early as the 2010-2011 school year. The effective date is 20 days 
after filing as adopted. 
No public comments were received on the proposal. 
The amendment is adopted under the Texas Education Code, 
§12.152, which authorizes the SBOE to grant a charter on the 
application of a public senior college or university or a public ju­
nior college for an open-enrollment charter school, and §12.154, 
which authorizes the SBOE to grant a charter to a public senior 
college or university or a public junior college if the entity satisfies 
specific criteria in the application, as determined by the SBOE. 
The amendment implements the Texas Education Code, 
§12.152 and §12.154. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a  valid exercise  of the  agency’s  
legal authority. 
Filed with the Office of the Secretary of State on November 23, 
2009. 
TRD-200905409 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Effective date: December 13, 2009 
Proposal publication date: October 9, 2009 
For further information, please call: (512) 475-1497 
TITLE 22. EXAMINING BOARDS 
PART 15. TEXAS STATE BOARD OF 
PHARMACY 
CHAPTER 281. ADMINISTRATIVE PRACTICE 
AND PROCEDURES 
SUBCHAPTER C. DISCIPLINARY 
GUIDELINES 
22 TAC §281.65, §281.66 
The Texas State Board of Pharmacy adopts amendments to 
§281.65 concerning Schedule of Administrative Penalties and 
§281.66 concerning Application for Reissuance or Removal of 
Restrictions of a License or Registration. The amendments are 
adopted without changes to the proposed text as published in 
the October 2, 2009, issue of the Texas Register (34 TexReg 
6791). 
The amendments clarify that violating a contract with a program 
to aid impaired pharmacists or pharmacy students may result in 
an administrative penalty and that individuals applying for rein­
statement or removal of restrictions may be required to submit 
fingerprints as required for criminal background checks. 
No comments were received. 
The amendments are adopted under §551.002, and §554.051, 
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569, 
Texas Occupations Code). The Board interprets §551.002 as 
authorizing the agency to protect the public through the effective 
control and regulation of the practice of pharmacy. The Board 
interprets §554.051(a) as authorizing the agency to adopt rules 
for the proper administration and enforcement of the Act. 
The statutes affected by this rule: Texas Pharmacy Act, Chap­
ters 551 - 566 and 568 - 569, Texas Occupations Code. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 16, 
2009. 
TRD-200905287 
Gay Dodson, R.Ph. 
Executive Director/Secretary 
Texas State Board of Pharmacy 
Effective date: December 6, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 305-8028 
CHAPTER 291. PHARMACIES 
SUBCHAPTER A. ALL CLASSES OF 
PHARMACIES 
22 TAC §291.8, §291.28 
The Texas State Board of Pharmacy adopts amendments to 
§291.8 concerning Return of Prescription Drugs and §291.28 
concerning Patient Access to Confidential Records. The 
amendments are adopted without changes to the proposed text 
as published in the October 2, 2009, issue of the Texas Register 
(34 TexReg 6792). 
The amendments clarify that the signature of a licensed health 
care professional is required on the inventory of drugs returned 
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to a pharmacy from a penal institution; and clarify the require­
ments regarding the access to confidential patient records, in­
crease  the maximum  fee to be charged for  copying records from 
$25 to $50, allow a charge of up to $50 for completing a survey 
or questionnaire, and change the title of the section to Access to 
Confidential Records. 
No comments were received. 
The amendments are adopted under §§551.002, 554.051, and 
562.1085, of the Texas Pharmacy Act (Chapters 551 - 566 and 
568 - 569, Texas Occupations Code). The Board interprets 
§551.002 as authorizing the agency to protect the public through 
the effective control and regulation of the practice of pharmacy. 
The Board interprets §554.051(a) as authorizing the agency to 
adopt rules for the proper administration and enforcement of the 
Act. The Board interprets §562.1085 as authorizing the agency 
to adopt rules allowing a consultant pharmacist or licensed 
healthcare professional return certain unused drugs from a 
healthcare facility or penal institution. 
The statutes affected by this rule:  Texas Pharmacy Act,  Chap­
ters 551 - 566 and 568 - 569, Texas Occupations Code. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 16, 
2009. 
TRD-200905288 
Gay Dodson, R.Ph. 
Executive Director/Secretary 
Texas State Board of Pharmacy 
Effective date: December 6, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 305-8028 
SUBCHAPTER B. COMMUNITY PHARMACY 
(CLASS A) 
22 TAC §§291.31, 291.33, 291.34 
The Texas State Board of Pharmacy adopts amendments to 
§291.31 concerning Definitions, §291.33 concerning Oper­
ational Standards, and §291.34 concerning Records. The 
amendments to §291.31 and §291.34 are adopted without 
changes to the proposed text as published in the October 2, 
2009, issue of the Texas Register (34 TexReg 6794). The 
amendments to §291.33 are adopted with changes to the 
proposed text as noted below. 
The amendments implement the provisions of HB 19 passed 
during the 81st Regular Session of the Texas Legislature and 
require pharmacists to place a beyond use date on the prescrip­
tion label in class A pharmacies; and implement the provisions of 
SB 381 as passed by the 81st Texas Legislature which amends 
Chapter 157 of the Medical Practices Act to allow a physician to 
delegate to a pharmacist the authority to implement or modify a 
patient’s drug therapy under a protocol, including the authority to 
sign a prescription drug order for dangerous drugs. The Board 
included an effective date of June 1, 2010, for Class A pharma­
cies to begin placing a beyond use date on the prescription label. 
No comments were received. 
The amendments are adopted under §§551.002, 554.051, 
562.006, 562.0061, and 554.057 of the Texas Pharmacy Act 
(Chapters 551 - 566 and 568 - 569, Texas Occupations Code). 
The Board interprets §551.002 as authorizing the agency to 
protect the public through the effective control and regulation of 
the practice of pharmacy. The Board interprets §554.051(a) as 
authorizing the agency to adopt rules for the proper administra­
tion and enforcement of the Act. The Board interprets §562.006 
and §562.0061 as authorizing the agency to adopt rules re­
garding the prescription label. The Board interprets §554.057 
as authorizing the agency, with the advice of the Texas Medical 
Board, to adopt rules that allow a pharmacist to implement 
or modify a patient’s drug therapy and sign prescriptions for 
dangerous drugs pursuant to a physician’s delegation under 
§157.101(b-1). 
The statutes affected by this rule: Texas Pharmacy Act, Chap­
ters 551 - 566 and 568 - 569, Texas Occupations Code. 
§291.33. Operational Standards. 
(a) Licensing requirements. 
(1) A Class A pharmacy shall register annually or bienni­
ally with the board on a pharmacy license application provided by the 
board, following the procedures specified in §291.1 of this title (relat­
ing to Pharmacy License Application). 
(2) A Class A pharmacy which changes ownership shall 
notify the board within ten days of the change of ownership and apply 
for a new and separate license as specified in §291.3 of this title (relat­
ing to Required Notifications). 
(3) A Class A pharmacy which changes location and/or 
name shall notify the board within ten days of the change and file for 
an amended license as specified in §291.3 of this title. 
(4) A Class A pharmacy owned by a partnership or corpo­
ration which changes managing officers shall notify the board in writ­
ing of the names of the new managing officers within ten days of the 
change, following the procedures in §291.3 of this title. 
(5) A Class A pharmacy shall notify the board in writing 
within ten days of closing, following the procedures in §291.5 of this 
title (relating to Closed Pharmacies). 
(6) A separate license is required for each principal place 
of business and only one pharmacy license may be issued to a specific 
location. 
(7) A fee as specified in §291.6 of this title (relating to Phar­
macy License Fees) will be charged for the issuance and renewal of a 
license and the issuance of an amended license. 
(8) A Class A pharmacy, licensed under the provisions of 
the Act, §560.051(a)(1), which also operates another type of phar­
macy  which would otherwise be required to be licensed under the Act, 
§560.051(a)(2) concerning Nuclear Pharmacy (Class B), is not required 
to secure a license for such other type of pharmacy; provided, however, 
such licensee is required to comply with the provisions of §291.51 of 
this title (relating to Purpose), §291.52 of this title (relating to Defini­
tions), §291.53 of this title (relating to Personnel), §291.54 of this title 
(relating to Operational Standards), and §291.55 of this title (relating 
to Records), contained in Nuclear Pharmacy (Class B), to the extent 
such sections are applicable to the operation of the pharmacy. 
(9) A Class A (community) pharmacy engaged in the com­
pounding of non-sterile pharmaceuticals shall comply with the provi­
sions of §291.131 of this title (relating to Pharmacies Compounding 
Non-Sterile Preparations). 
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(10) A Class A (community) pharmacy engaged in the 
compounding of sterile pharmaceuticals shall comply with the provi­
sions of §291.133 of this title (relating to Pharmacies Compounding 
Sterile Preparations). 
(11) A Class A (Community) pharmacy engaged in the pro­
vision of remote pharmacy services, including storage and dispensing 
of prescription drugs, shall comply with the provisions of §291.121 of 
this title (relating to Remote Pharmacy Services). 
(12) Class A (Community) pharmacy engaged in central­
ized prescription dispensing and/or prescription drug or medication or­
der processing shall comply with the provisions of §291.123 of this ti­
tle (relating to Centralized Prescription Drug or Medication Order Pro­
cessing) and/or §291.125 of this title (relating to Centralized Prescrip­
tion Dispensing). 
(b) Environment. 
(1) General requirements. 
(A) The pharmacy shall be arranged in an orderly fash­
ion and kept clean. All required equipment shall be clean and in good 
operating condition. 
(B) A Class A pharmacy shall have a sink with hot and 
cold running water within the pharmacy, exclusive of restroom facili­
ties, available to all pharmacy personnel and maintained in a sanitary 
condition. 
(C) A Class A pharmacy which serves the general pub­
lic shall contain an area which is suitable for confidential patient coun­
seling. 
(i) Such counseling area shall: 
(I) be easily accessible to both patient and phar­
macists and not allow patient access to prescription drugs; 
(II) be designed to maintain the confidentiality 
and privacy of the pharmacist/patient communication. 
(ii) In determining whether the area is suitable for 
confidential patient counseling and designed to maintain the confiden­
tiality and privacy of the pharmacist/patient communication, the board 
may consider factors such as the following: 
(I) the proximity of the counseling area to the 
check-out or cash register area; 
(II) the volume of pedestrian traffic in and  
around the counseling area; 
(III) the presence of walls or other barriers be­
tween the counseling area and other areas of the pharmacy; and 
(IV) any evidence of confidential information be­
ing overheard by persons other than the patient or patient’s agent or the 
pharmacist or agents of the pharmacist. 
(D) The pharmacy shall be properly lighted and venti­
lated. 
(E) The temperature of the pharmacy shall be main­
tained within a range compatible with the proper storage of drugs; 
the temperature of the refrigerator shall be maintained within a range 
compatible with the proper storage of drugs requiring refrigeration. 
(F) Animals, including birds and reptiles, shall not be 
kept within the pharmacy and in immediately adjacent areas under the 
control of the pharmacy. This provision does not apply to fish in aquar­
iums, guide dogs accompanying disabled persons, or animals for sale 
to the general public in a separate area that is inspected by local health 
jurisdictions. 
(2) Security. 
(A) Each pharmacist while on duty shall be responsible 
for the security of the prescription department, including provisions for 
effective control against theft or diversion of prescription drugs, and 
records for such drugs. 
(B) The prescription department shall be locked by key, 
combination or other mechanical or electronic means to prohibit unau­
thorized access when a pharmacist is not on-site except as provided in 
subparagraphs (C) and (D) of this paragraph and paragraph (3) of this 
subsection. The following is applicable: 
(i) If the prescription department is closed at any 
time when the rest of the facility is open, the prescription department 
must be physically or electronically secured. The security may be ac­
complished by means such as floor to ceiling walls; walls, partitions, or 
barriers at least 9 feet 6 inches high; electronically monitored motion 
detectors; pull down sliders; or other systems or technologies that will 
secure the pharmacy from unauthorized entrance when the pharmacy 
is closed. Pharmacies licensed prior to June 1, 2009, shall be exempt 
from this provision unless the pharmacy changes location. Change of 
location shall include the relocation of the pharmacy within the licensed 
address. A pharmacy licensed prior to June 1, 2009 that files a change 
of ownership but does not change location shall be exempt from the 
provisions. 
(ii) Effective, June 1, 2009, the pharmacy’s key, 
combination, or other mechanical or electronic means of locking the 
pharmacy may not be duplicated without the authorization of the 
pharmacist-in-charge or owner. 
(iii) Effective, June 1, 2009, at a minimum, the phar­
macy must have a basic alarm system with off-site monitoring and 
perimeter and motion sensors. The pharmacy may have additional se­
curity by video surveillance camera systems.  
(C) Prior to authorizing individuals to enter the 
prescription department, the pharmacist-in-charge or owner may des­
ignate persons who may enter the prescription department to perform 
functions, other than dispensing functions or prescription processing, 
documented by the pharmacist-in-charge including access to the 
prescription department by other pharmacists, pharmacy personnel 
and other individuals. The pharmacy must maintain written docu­
mentation of authorized individuals other than individuals employed 
by the pharmacy who accessed the prescription department when a 
pharmacist is not on-site. 
(D) Only persons designated either by name or by title 
including such titles as "relief" or "floater" pharmacist, in writing by the 
pharmacist-in-charge may unlock the prescription department except in 
emergency situations. An additional key to or instructions on access­
ing the prescription department may be maintained in a secure location 
outside the prescription department for use during an emergency or as 
designated by the pharmacist-in-charge for entry by another pharma­
cist. 
(E) Written policies and procedures for the pharmacy’s 
security shall be developed and implemented by the pharmacist-in­
charge and/or the owner of the pharmacy. Such polices and proce­
dures may include quarterly audits of controlled substances commonly 
abused or diverted; perpetual inventories for the comparison of the re­
ceipt, dispensing, and distribution of controlled substances; monthly 
reports from the pharmacy’s wholesaler(s) of controlled substances 
purchased by the pharmacy; opening and closing procedures; product 
storage and placement; and central management oversight. 
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(3) Temporary absence of pharmacist. 
(A) On-site supervision by pharmacist. 
(i) If a pharmacy is staffed by only one pharmacist, 
the pharmacist may leave the prescription department for short peri­
ods of time without closing the prescription department and removing 
pharmacy technicians, pharmacy technician trainees, and other phar­
macy personnel from the prescription department provided the follow­
ing conditions are met: 
(I) at least one pharmacy technician remains in 
the prescription department; 
(II) the pharmacist remains on-site at the li­
censed location of the pharmacy and is immediately available; 
(III) the pharmacist reasonably believes that the 
security of the prescription department will be maintained in his or her 
absence. If in the professional judgment of the pharmacist, the phar­
macist determines that the prescription department should close during 
his or her absence, then the pharmacist shall close the prescription de­
partment and remove the pharmacy technicians, pharmacy technician 
trainees, and other pharmacy personnel from the prescription depart­
ment during his or her absence; and 
(IV) a notice is posted which includes the follow­
ing information: 
(-a-) the pharmacist is on a break and the time 
the pharmacist will return; and 
(-b-) pharmacy technicians may begin the 
processing of prescription drug orders or refills brought in during 
the pharmacist’s absence, but the prescription or refill may not be 
delivered to the patient or the patient’s agent until the pharmacist 
verifies the accuracy of the prescription. 
(ii) During the time a pharmacist is absent from the 
prescription department, only pharmacy technicians who have com­
pleted the pharmacy’s training program may perform the following du­
ties, provided a pharmacist verifies the accuracy of all acts, tasks, and 
functions performed by the pharmacy technicians prior to delivery of 
the prescription to the patient or the patient’s agent: 
(I) initiating and receiving refill authorization re­
quests; 
(II) entering prescription data into a data pro­
cessing system; 
(III) taking a stock bottle from the shelf for a pre­
scription; 
(IV) preparing and packaging prescription drug 
orders (i.e., counting tablets/capsules, measuring liquids and placing 
them in the prescription container); 
(V) affixing prescription labels and auxiliary la­
bels to the prescription container; and 
(VI) prepackaging and labeling prepackaged 
drugs. 
(iii) Upon return to the prescription department, the 
pharmacist shall: 
(I) conduct a drug regimen review as specified in 
subsection (c)(2) of this section; and 
(II) verify the accuracy of all acts, tasks, and 
functions performed by the pharmacy technicians prior to delivery of 
the prescription to the patient or the patient’s agent. 
(iv) An agent of the pharmacist may deliver a previ­
ously verified prescription to the patient or his or her agent provided a 
record of the delivery is maintained containing the following informa­
tion: 
(I) date of the delivery; 
(II) unique identification number of the prescrip­
tion drug order; 
(III) patient’s name; 
(IV) patient’s phone number or the phone num­
ber of the person picking up the prescription; and 
(V) signature of the person picking up the pre­
scription. 
(v) Any prescription delivered to a patient when a 
pharmacist is not in the prescription department must meet the require­
ments for a prescription delivered to a patient as described in subsection 
(c)(1)(F) of this section. 
(vi) During the times a pharmacist is absent from the 
prescription department a pharmacist intern shall be considered a reg­
istered pharmacy technician and may perform only the duties of a reg­
istered pharmacy technician. 
(vii) In pharmacies with two or more pharmacists on 
duty, the pharmacists shall stagger their breaks and meal periods so that 
the prescription department is not left without a pharmacist on duty. 
(B) Pharmacist is off-site. 
(i) The prescription department must be secured 
with procedures for entry during the time that a pharmacy is not under 
the continuous on-site supervision of a pharmacist and the pharmacy 
is not open for pharmacy services. 
(ii) Pharmacy technicians and pharmacy technician 
trainees may not perform any duties of a pharmacy technician or phar­
macy technician trainee during the time that the pharmacist is off-site. 
(iii) A pharmacy may use an automated storage and 
distribution device as specified in subsection (i) of this section for pick­
up of a previously verified prescription by a patient or patient’s agent, 
provided the following conditions are met: 
(I) a notice is posted which includes the follow­
ing information: 
(-a-) the pharmacist is off-site and not present 
in the pharmacy; 
(-b-) no new prescriptions may be prepared at 
the pharmacy but previously verified prescriptions may be delivered to 
the patient or the patient’s agent; and 
(-c-) the date/time when the pharmacist will 
return. 
(II) the pharmacy must maintain documentation 
of the absences of the pharmacist(s); and 
(III) the prescription department is locked and 
secured to prohibit unauthorized entry. 
(iv) An agent of the pharmacist may deliver a previ­
ously verified prescription to a patient or patient’s agent during short 
periods of time when a pharmacist is off-site, provided the following 
conditions are met: 
(I) short periods of time may not exceed two con­
secutive hours in a 24 hour period; 
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(II) a notice is posted which includes the follow­
ing information: 
(-a-) the pharmacist is off-site and not present 
in the pharmacy; 
(-b-) no new prescriptions may be prepared at 
the pharmacy but previously verified prescriptions may be delivered to 
the patient or the patient’s agent; and 
(-c-) the date/time when the pharmacist will 
return. 
(III) the pharmacy must maintain documentation 
of the absences of the pharmacist(s); and 
(IV) the prescription department is locked and 
secured to prohibit unauthorized entry. 
(v) During the time a pharmacist is absent from the 
prescription department and is off-site, a record of prescriptions deliv­
ered must be maintained and contain the following information: 
(I) date and time of the delivery; 
(II) unique identification number of the prescrip­
tion drug order; 
(III) patient’s name; 
(IV) patient’s phone number or the phone num­
ber of the person picking up the prescription; and 
(V) signature of the person picking up the pre­
scription. 
(vi) Any prescription delivered to a patient when a 
pharmacist is not on-site at the pharmacy must meet the requirements 
for a prescription delivered to a patient as described in subsection 
(c)(1)(F) of this section. 
(c) Prescription dispensing and delivery. 
(1) Patient counseling and provision of drug information. 
(A) To optimize drug therapy, a pharmacist shall com­
municate to the patient or the patient’s agent, information about the 
prescription drug or device which in the exercise of the pharmacist’s 
professional judgment the pharmacist deems significant, such as the 
following: 
(i) the name and description of the drug or device; 
(ii) dosage form, dosage, route of administration, 
and duration of drug therapy; 
(iii) special directions and precautions for prepara­
tion, administration, and use by the patient; 
(iv) common severe side or adverse effects or inter­
actions and therapeutic contraindications that may be encountered, in­
cluding their avoidance, and the action required if they occur; 
(v) techniques for self monitoring of drug therapy; 
(vi) proper storage; 
(vii) refill information; and 
(viii) action to be taken in the event of a missed dose. 
(B) Such communication: 
(i) shall be provided with each new prescription 
drug order; 
(ii) shall be provided for any prescription drug order 
dispensed by the pharmacy on the request of the patient or patient’s 
agent; 
(iii) shall be communicated orally in person unless 
the patient or patient’s agent is not at the pharmacy or a specific com­
munication barrier prohibits such oral communication; 
(iv) effective, June 1, 2010, shall be documented by 
recording the initials or identification code of the pharmacist providing 
the counseling in the prescription dispensing record on either the orig­
inal hard-copy prescription. in the pharmacy’s data processing system 
or in an electronic logbook; and 
(v) shall be reinforced with written information rel­
evant to the prescription and provided to the patient or patient’s agent. 
The following is applicable concerning this written information. 
(I) Written information must be in plain language 
designed for the consumer and printed in an easily readable font size 
comparable to but no smaller than ten-point Times Roman. 
(II) When a compounded product is dispensed, 
information shall be provided for the major active ingredient(s), if 
available. 
(III) For new drug entities, if no written infor­
mation is initially available, the pharmacist is not required to provide 
information until such information is available, provided: 
(-a-) the pharmacist informs the patient or the 
patient’s agent that the product is a new drug entity and written infor­
mation is not available; 
(-b-) the pharmacist documents the fact that 
no written information was provided; and 
(-c-) if the prescription is refilled after written 
information is available, such information is provided to the patient or 
patient’s agent. 
(C) Only a pharmacist may verbally provide drug infor­
mation to a patient or patient’s agent and answer questions concerning 
prescription drugs. Non-pharmacist personnel may not ask questions 
of a patient or patient’s agent which are intended to screen and/or limit 
interaction with the pharmacist. 
(D) Nothing in this subparagraph shall be construed as 
requiring a pharmacist to provide consultation when a patient or pa­
tient’s agent refuses such consultation. The pharmacist shall document 
such refusal for consultation. 
(E) In addition to the requirements of subparagraphs 
(A) - (D) of this paragraph, if a prescription drug order is delivered 
to the patient at the pharmacy, the following is applicable. 
(i) So that a patient will have access to information 
concerning his or her prescription, a prescription may not be delivered 
to a patient unless a pharmacist is in the pharmacy, except as provided 
in subsection (b)(3) of this section. 
(ii) Any prescription delivered to a patient when a 
pharmacist is not in the pharmacy must meet the requirements de­
scribed in subparagraph (F) of this paragraph. 
(iii) A Class A pharmacy shall make available for 
use by the public a current or updated edition of the United States Phar­
macopeia Dispensing Information, Volume II (Advice to the Patient), 
or another source of such information designed for the consumer. 
(F) In addition to the requirements of subparagraphs 
(A) - (D) of this paragraph, if a prescription drug order is delivered 
to the patient or his or her agent at the patient’s residence or other 
designated location, the following is applicable. 
(i) The information specified in subparagraph (A) of 
this paragraph shall be delivered with the dispensed prescription in 
writing. 
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(ii) If prescriptions are routinely delivered outside 
the area covered by the pharmacy’s local telephone service, the phar­
macy shall provide a toll-free telephone line which is answered during 
normal business hours to enable communication between the patient 
and a pharmacist. 
(iii) The pharmacist shall place on the prescription 
container or on a separate sheet delivered with the prescription con­
tainer in both English and Spanish the local and if applicable, toll-free 
telephone number of the pharmacy and the statement: "Written infor­
mation about this prescription has been provided for you. Please read 
this information before you take the medication. If you have questions 
concerning this prescription, a pharmacist is available during normal 
business hours to answer these questions at (insert the pharmacy’s lo­
cal and toll-free telephone numbers)." 
(iv) The pharmacy shall maintain and use adequate 
storage or shipment containers and use shipping processes to ensure 
drug stability and potency. Such shipping processes shall include the 
use of appropriate packaging material and/or devices to ensure that the 
drug is maintained at an appropriate temperature range to maintain the 
integrity of the medication throughout the delivery process. 
(v) The pharmacy shall use a delivery system which 
is designed to assure that the drugs are delivered to the appropriate 
patient. 
(G) Except as specified in subparagraph (B) of this 
paragraph, in the best interest of the public health and to optimize drug 
therapy, upon delivery of a refill prescription, a pharmacist shall ensure 
that the patient or patient’s agent is offered information about the 
refilled prescription. Either a pharmacist or other pharmacy personnel 
shall inform the patient or patient’s agent that a pharmacist is available 
to discuss the patient’s prescription and provide information. 
(H) A pharmacy shall post a sign no smaller than 8.5 
inches by 11 inches in clear public view at all locations in the phar­
macy where a patient may pick up prescriptions. The sign shall contain 
the following statement in a font that is easily readable: "Do you have 
questions about your prescription? Ask the pharmacist." Such notifi ­
cation shall be in both English and Spanish. 
(I) The provisions of this paragraph do not apply to pa­
tients in facilities where drugs are administered to patients by a person 
required to  do so by  the laws of the state (i.e., nursing homes). 
(2) Pharmaceutical care services. 
(A) Drug regimen review. 
(i) For the purpose of promoting therapeutic appro­
priateness, a pharmacist shall, prior to or at the time of dispensing a 
prescription drug order, review the patient’s medication record. Such 
review shall at a minimum identify clinically significant: 
(I) known allergies; 
(II) rational therapy-contraindications; 
(III) reasonable dose and route of administration; 
(IV) reasonable directions for use; 
(V) duplication of therapy; 
(VI) drug-drug interactions; 
(VII) drug-food interactions; 
(VIII) drug-disease interactions; 
(IX) adverse drug reactions; and 
(X) proper utilization, including overutilization 
or underutilization. 
(ii) Upon identifying any clinically significant con­
ditions, situations, or items listed in clause (i) of this subparagraph, the 
pharmacist shall take appropriate steps to avoid or resolve the problem 
including consultation with the prescribing practitioner. The pharma­
cist shall document such occurrences. 
(iii) The drug regimen review may be conducted by 
remotely accessing the pharmacy’s electronic data base from outside 
the pharmacy by an individual Texas licensed pharmacist employee of 
the pharmacy, provided the pharmacy establishes controls to protect 
the privacy of the patient and the security of confidential records. 
(B) Other pharmaceutical care services which may be 
provided by pharmacists include, but are not limited to, the following: 
(i) managing drug therapy as delegated by a practi­
tioner as allowed under the provisions of the Medical Practices; 
(ii) administering immunizations and vaccinations 
under written protocol of a physician; 
(iii) managing patient compliance programs; 
(iv) providing preventative health care services; and 
(v) providing case management of patients who are 
being treated with high-risk or high-cost drugs, or who are considered 
"high risk" due to their age, medical condition, family history, or related 
concern. 
(3) Generic Substitution. 
(A) General requirements. 
(i) In accordance with Chapter 562 of the Act, a 
pharmacist may dispense a generically equivalent drug product if: 
(I) the generic product costs the patient less than 
the prescribed drug product; 
(II) the patient does not refuse the substitution; 
and 
(III) the practitioner does not certify on the pre­
scription form that a specific prescribed brand is medically necessary 
as specified in a dispensing directive described in subparagraph (C) of 
this paragraph. 
(ii) If the practitioner has prohibited substitution 
through a dispensing directive in compliance with subparagraph (C) 
of this paragraph, a pharmacist shall not substitute a generically 
equivalent drug product unless the pharmacist obtains verbal or written 
authorization from the practitioner and notes such authorization on the 
original prescription drug order. 
(B) Prescription format for written prescription drug or­
ders. 
(i) A written prescription drug order issued in Texas 
may: 
(I) be on a form containing a single signature line 
for the practitioner; and 
(II) contain the following reminder statement on 
the face of the prescription: "A generically equivalent drug product 
may be dispensed unless the practitioner hand writes the words ’Brand 
Necessary’ or ’Brand Medically Necessary’ on the face of the prescrip­
tion." 
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(ii) A pharmacist may dispense a prescription that is 
not issued on the form specified in clause (i) of this subparagraph, how­
ever, the pharmacist may dispense a generically equivalent drug prod­
uct unless the practitioner has prohibited substitution through a dis­
pensing directive in compliance with subparagraph (C)(i) of this para­
graph. 
(iii) The prescription format specified in clause (i) of 
this subparagraph does not apply to the following types of prescription 
drug orders: 
(I) prescription drug orders issued by a practi­
tioner in a state other than Texas; 
(II) prescriptions for dangerous drugs issued by 
a practitioner in the United Mexican States or the Dominion of Canada; 
or 
(III) prescription drug orders issued by practi­
tioners practicing in a federal facility provided they are acting in the 
scope of their employment. 
(iv) In the event of multiple prescription orders ap­
pearing on one prescription form, the practitioner shall clearly identify 
to which prescription(s) the dispensing directive(s) apply. If the practi­
tioner does not clearly indicate to which prescription(s) the dispensing 
directive(s) apply, the pharmacist may substitute on all prescriptions 
on the form. 
(C) Dispensing directive. 
(i) Written prescriptions. 
(I) A practitioner may prohibit the substitution of 
a generically equivalent drug product for a brand name drug product by 
writing across the face of the written prescription, in the practitioner’s 
own handwriting, the phrase "brand necessary" or "brand medically 
necessary." 
(II) The dispensing directive shall: 
(-a-) be in a format that protects confidential­
ity as required by the Health Insurance Portability and Accountability 
Act of 1996 (29 U.S.C. §1181 et seq.) and its subsequent amendments; 
and 
(-b-) comply with federal and state law, in­
cluding rules, with regard to formatting and security requirements. 
(III) The dispensing directive specified in this 
paragraph may not be preprinted, rubber stamped, or otherwise repro­
duced on the prescription form.  
(IV) A practitioner may prohibit substitution on 
a written prescription only by following the dispensing directive spec­
ified in this paragraph. Two-line prescription forms, check boxes, or 
other notations on an original prescription drug order which indicate 
"substitution instructions" are not valid methods to prohibit substitu­
tion, and a pharmacist may substitute on these types of written pre­
scriptions. 
(ii) Verbal Prescriptions. 
(I) If a prescription drug order is transmitted to a 
pharmacist orally, the practitioner or practitioner’s agent shall prohibit 
substitution by specifying "brand necessary" or "brand medically nec­
essary." The pharmacists shall note any substitution instructions by the 
practitioner or practitioner’s agent, on the file copy of the prescription 
drug order. Such file copy may follow the one-line format indicated in 
subparagraph (B)(i) of this paragraph, or any other format that clearly 
indicates the substitution instructions. 
(II) If the practitioner’s or practitioner’s agent 
does not clearly indicate that the brand name is medically necessary, 
the pharmacist may substitute a generically equivalent drug product. 
(III) To prohibit substitution on a verbal pre­
scription reimbursed through the medical assistance program specified 
in 42 C.F.R., §447.331: 
(-a-) the practitioner or the practitioner’s 
agent shall verbally indicate that the brand is medically necessary; and 
(-b-) the practitioner shall mail or fax a writ­
ten prescription to the pharmacy which complies with the dispensing 
directive for written prescriptions specified in clause (i) of this subpara­
graph within 30 days. 
(iii) Electronic prescription drug orders. 
(I) To prohibit substitution, the practitioner or 
practitioner’s agent shall note "brand necessary" or "brand medically 
necessary" on the electronic prescription drug order. 
(II) If the practitioner or practitioner’s agent does 
not clearly indicate on the electronic prescription drug order that the 
brand is medically necessary, the pharmacist may substitute a generi­
cally equivalent drug product. 
(III) To prohibit substitution on an electronic 
prescription drug order reimbursed through the medical assistance 
program specified in 42 C.F.R., §447.331, the practitioner shall fax a 
copy of the original prescription drug order which complies with the 
requirements of a written prescription drug order specified in clause 
(i) of this subparagraph within 30 days. 
(iv) Prescriptions issued by out-of-state, Mexican, 
Canadian, or federal facility practitioners. 
(I) The dispensing directive specified in this sub­
section does not apply to the following types of prescription drug or­
ders: 
(-a-) prescription drug orders issued by a 
practitioner in a state other than Texas; 
(-b-) prescriptions for dangerous drugs issued 
by a practitioner in the United Mexican States or the Dominion of 
Canada; or 
(-c-) prescription drug orders issued by prac­
titioners practicing in a federal facility provided they are acting in the 
scope of their employment. 
(II) A pharmacist may not substitute on prescrip­
tion drug orders identified in subclause (I) of this clause unless the prac­
titioner has authorized substitution on the prescription drug order. If the 
practitioner has not authorized substitution on the written prescription 
drug order, a pharmacist shall not substitute a generically equivalent 
drug product unless: 
(-a-) the pharmacist obtains verbal or written 
authorization from the practitioner (such authorization shall be noted 
on the original prescription drug order); or 
(-b-) the pharmacist obtains written docu­
mentation regarding substitution requirements from the State Board 
of Pharmacy in the state, other than Texas, in which the prescription 
drug order was issued. The following is applicable concerning this 
documentation. 
(-1-) The documentation shall state 
that a pharmacist may substitute on a prescription drug order issued 
in such other state unless the practitioner prohibits substitution on the 
original prescription drug order. 
34 TexReg 8696 December 4, 2009 Texas Register 
(-2-) The pharmacist shall note on 
the original prescription drug order the fact that documentation from 
such other state board of pharmacy is on file. 
(-3-) Such documentation shall be 
updated yearly. 
(D) Refills. 
(i) Original substitution instructions. All refills, in­
cluding prescriptions issued prior to June 1, 2001, shall follow the orig­
inal substitution instructions or dispensing directive, unless otherwise 
indicated by the practitioner or practitioner’s agent. 
(ii) Narrow therapeutic index drugs. 
(I) The board, in consultation with the Texas 
State Board of Medical Examiners, has determined that no drugs shall 
be included on a list of narrow therapeutic index drugs as defined in 
§562.013, Occupations Code. 
(-a-) The board has specified in §309.7 of this 
title (relating to Dispensing Responsibilities) that for drugs listed in the 
publication, pharmacists shall use as a basis for determining generic 
equivalency, Approved Drug Products with Therapeutic Equivalence 
Evaluations and current supplements published by the Federal Food 
and Drug Administration, within the limitations stipulated in that pub­
lication. Pharmacists may only substitute products that are rated thera­
peutically equivalent in the Approved Drug Products with Therapeutic 
Equivalence Evaluations and current supplements. 
(-b-) Practitioners may prohibit substitution 
through a dispensing directive in compliance with subparagraph (C) 
of this paragraph. 
(II) The board shall reconsider the contents of the 
list if the Federal Food and Drug Administration determines a new 
equivalence classification which indicates that certain drug products 
are equivalent but special notification to the patient and practitioner is 
required when substituting these products. 
(4) Substitution of dosage form. 
(A) As specified in §562.002 of the Act, a pharmacist 
may dispense a dosage form of a drug product different from that pre­
scribed, such as a tablet instead of a capsule or liquid instead of tablets, 
provided: 
(i) the patient consents to the dosage form substitu­
tion; 
(ii) the pharmacist notifies the practitioner of the 
dosage form substitution; and 
(iii) the dosage form so dispensed: 
(I) contains the identical amount of the active in­
gredients as the dosage prescribed for the patient; 
(II) is not an enteric-coated or time release prod­
uct; 
(III) does not alter desired clinical outcomes; 
(B) Substitution of dosage form may not include the 
substitution of a product that has been compounded by the pharma­
cist unless the pharmacist contacts the practitioner prior to dispensing 
and obtains permission to dispense the compounded product. 
(5) Therapeutic Drug Interchange. A switch to a drug pro­
viding a similar therapeutic response to the one prescribed shall not be 
made without prior approval of the prescribing practitioner. This para­
graph does not apply to generic substitution. For generic substitution, 
see the requirements of paragraph (3) of this subsection. 
(A) The patient shall be notified of the therapeutic drug 
interchange prior to, or upon delivery, of the dispensed prescription to 
the patient. Such notification shall include: 
(i) a description of the change; 
(ii) the reason for the change; 
(iii) whom to notify with questions concerning the 
change; and 
(iv) instructions for return of the drug if not wanted 
by the patient. 
(B) The pharmacy shall maintain documentation of pa­
tient notification of therapeutic drug interchange which shall include: 
(i) the date of the notification; 
(ii) the method of notification; 
(iii) a description of the change; and 
(iv) the reason for the change. 
(6) Prescription containers. 
(A) A drug dispensed pursuant to a prescription drug 
order shall be dispensed in a child-resistant container unless: 
(i) the patient or the practitioner requests the pre­
scription not be dispensed in a child-resistant container; or 
(ii) the product is exempted from requirements of 
the Poison Prevention Packaging Act of 1970. 
(B) A drug dispensed pursuant to a prescription drug 
order shall be dispensed in an appropriate container as specified on the 
manufacturer’s container. 
(C) Prescription containers or closures shall not be re­
used. However, if a patient or patient’s agent has difficulty reading 
or understanding a prescription label, a prescription container may be 
reused provided: 
(i) the container is designed to provide au­
dio-recorded information about the proper use of the prescription 
medication; 
(ii) the container is reused for the same patient; 
(iii) the container is cleaned; and 
(iv) a new  safety  closure is used each  time  the pre­
scription container is reused. 
(7) Labeling. 
(A) At the time of delivery of the drug, the dispensing 
container shall bear a label in plain language and printed in an easily 
readable font size, unless otherwise specified, with at least the follow­
ing information: 
(i) name, address and phone number of the phar­
macy; 
(ii) unique identification number of the prescription 
that is printed in an easily readable font size comparable to but no 
smaller than ten-point Times Roman; 
(iii) date the prescription is dispensed; 
(iv) initials or an identification code of the dispens­
ing pharmacist; 
(v) name of the prescribing practitioner; 
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(vi) name of the patient or if such drug was pre­
scribed for an animal, the species of the animal and the name of the 
owner that is printed in an easily readable font size comparable to but 
no smaller than ten-point Times Roman; 
(vii) instructions for use that is printed in an easily 
readable font size comparable to but no smaller than ten-point Times 
Roman; 
(viii) quantity dispensed; 
(ix) appropriate ancillary instructions such as stor­
age instructions or cautionary statements such as warnings of potential 
harmful effects of combining the drug product with any product con­
taining alcohol; 
(x) if the prescription is for a Schedules II - IV  con­
trolled substance, the statement "Caution: Federal law prohibits the 
transfer of this drug to any person other than the patient for whom it 
was prescribed"; 
(xi) if the pharmacist has selected a generically 
equivalent drug pursuant to the provisions of the Act, Chapters 562 and 
563, the statement "Substituted for Brand Prescribed" or "Substituted 
for ’Brand Name’" where "Brand Name" is the actual name of the 
brand name product prescribed; 
(xii) the name of the advanced practice nurse or 
physician assistant, if the prescription is carried out or signed by an 
advanced practice nurse or physician assistant in compliance with 
Subtitle B, Chapter 157, Occupations Code; 
(xiii) the name of the pharmacist who signed the pre­
scription for a dangerous drug under delegated authority of a physician 
as specified in Subtitle B, Chapter 157, Occupations Code; 
(xiv) the name and strength of the actual drug prod­
uct dispensed that is printed in an easily readable font size comparable 
to but no smaller than ten-point Times Roman, unless otherwise di­
rected by the prescribing practitioner; and 
(I)	 The name shall be either: 
(-a-) the brand name; or 
(-b-) if no brand name, then the generic name 
and name of the manufacturer or distributor of such generic drug. (The 
name of the manufacturer or distributor may be reduced to an abbre­
viation or initials, provided the abbreviation or initials are sufficient to 
identify the manufacturer or distributor. For combination drug prod­
ucts or non-sterile compounded drug products having no brand name, 
the principal active ingredients shall be indicated on the label.) 
(II) Except as provided in clause (xi) of this sub­
paragraph, the brand name of the prescribed drug shall not appear on 
the prescription container label unless it is the drug product actually 
dispensed. 
(xv) effective June 1, 2010, if the drug is dispensed 
in a container other than the manufacturer’s original container, the date 
after which the prescription should not be used or beyond-use-date. 
Unless otherwise specified by the manufacture, the beyond-use-date 
shall be one year from the date the drug is dispensed or the manufac­
turer’s expiration date, whichever is earlier. The beyond-use-date may 
be placed on the prescription label or on a flag label attached to the 
bottle. A beyond-use-date is not required on the label of a prescription 
dispensed to a person at the time of release from prison or jail if the 
prescription is for not more than a 10-day supply of medication. 
(B) If the prescription label required in subparagraph 
(A) of this paragraph is printed in a type size smaller than ten-point 
Times Roman, the pharmacy shall provide the patient written informa­
tion containing the information specified in subparagraph (A) of this 
paragraph in an easily readable font size comparable to but no smaller 
than ten-point Times Roman. 
(C) The label is not required to include the initials or 
identification code of the dispensing pharmacist specified in subpara­
graph (A) of this paragraph if the identity of the dispensing pharmacist 
is recorded in the pharmacy’s data processing system. The record of the 
identity of the dispensing pharmacist shall not be altered in the phar­
macy’s data processing system. 
(D) The dispensing container is not required to bear the 
label specified in subparagraph (A) of this paragraph if: 
(i) the drug is prescribed for administration to an ul­
timate user who is institutionalized in a licensed health care institution 
(e.g., nursing home, hospice, hospital); 
(ii) no more than a 34-day supply or 100 dosage 
units, whichever is less, is dispensed at one time; 
(iii) the drug is not in the possession of the ultimate 
user prior to administration; 
(iv) the pharmacist-in-charge has determined that 
the institution: 
(I) maintains medication administration records 
which include adequate directions for use for the drug(s) prescribed; 
(II) maintains records of ordering, receipt, and 
administration of the drug(s); and 
(III) provides for appropriate safeguards for the 
control and storage of the drug(s); and 
(v) the dispensing container bears a label that ade­
quately: 
(I)	 identifies the: 
(-a-) pharmacy by name and address; 
(-b-) unique identification number of the pre­
scription; 
(-c-) name and strength of the drug dis­
pensed; 
(-d-) name of the patient; and 
(-e-) name of the prescribing practitioner and, 
if applicable, the name of the advanced practice nurse or physician 
assistant who signed the prescription drug order; 
(II) effective June 1, 2010, if the drug is dis­
pensed in a container other than the manufacturer’s original container, 
specifies the date after which the prescription should not be used or 
beyond-use-date. Unless otherwise specified by the manufacture, the 
beyond-use-date shall be one year from the date the drug is dispensed 
or the manufacturer’s expiration date, whichever is earlier. The 
beyond-use-date may be placed on the prescription label or on a flag 
label attached to the bottle. A beyond-use-date is not required on the 
label of a prescription dispensed to a person at the time of release from 
prison or jail if the prescription is for not more than a 10-day supply 
of medication; and 
(III) sets forth the directions for use and caution­
ary statements, if any, contained on the prescription drug order or re­
quired by law. 
(d) Equipment and supplies. Class A pharmacies dispensing 
prescription drug orders shall have the following equipment and sup­
plies: 
(1) data processing system including a printer or compara­
ble equipment; 
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(2) refrigerator; 
(3) adequate supply of child-resistant, light-resistant, tight, 
and if applicable, glass containers; 
(4) adequate supply of prescription, poison, and other ap­
plicable labels; 
(5) appropriate equipment necessary for the proper prepa­
ration of prescription drug orders; and 
(6) metric-apothecary weight and measure conversion 
charts. 
(e) Library. A reference library shall be maintained which in­
cludes the following in hard-copy or electronic format: 
(1) current copies of the following: 
(A) Texas Pharmacy Act and rules; 
(B) Texas Dangerous Drug Act and rules; 
(C) Texas Controlled Substances Act and rules; and 
(D) Federal Controlled Substances Act and rules (or of­
ficial publication describing the requirements of the Federal Controlled 
Substances Act and rules); 
(2) at least one current or updated reference from each of 
the following categories: 
(A) patient information: 
(i) United States Pharmacopeia Dispensing Infor­
mation, Volume II (Advice to the Patient); or 
(ii) a reference text or information leaflets which 
provide patient information; 
(B) drug interactions: a reference text on drug interac­
tions, such as Drug Interaction Facts. A separate reference is not re­
quired if other references maintained by the pharmacy contain drug in­
teraction information including information needed to determine sever­
ity or significance of the interaction and appropriate recommendations 
or actions to be taken; 
(C) a general information reference text, such as: 
(i) Facts and Comparisons with current supple­
ments; 
(ii) United States Pharmacopeia Dispensing Infor­
mation Volume I (Drug Information for the Healthcare Provider); 
(iii) Clinical Pharmacology; 
(iv) American Hospital Formulary Service with cur­
rent supplements; or 
(v) Remington’s Pharmaceutical Sciences; and 
(3) basic antidote information and the telephone number of 
the nearest Regional Poison Control Center. 
(f) Drugs. 
(1) Procurement and storage. 
(A) The pharmacist-in-charge shall have the responsi­
bility for the procurement and storage of drugs, but may receive input 
from other appropriate staff relative to such responsibility. 
(B) Prescription drugs and devices and nonprescription 
Schedule V controlled substances shall be stored within the prescrip­
tion department or a locked storage area. 
(C) All drugs shall be stored at the proper temperature, 
as defined in the USP/NF and §291.15 of this title (relating to Storage 
of Drugs). 
(2) Out-of-date drugs or devices. 
(A) Any drug or device bearing an expiration date shall  
not be dispensed beyond the expiration date of the drug or device. 
(B) Outdated drugs or devices shall be removed from 
dispensing stock and shall be quarantined together until such drugs or 
devices are disposed of properly. 
(3) Nonprescription Schedule V controlled substances. 
(A) Schedule V controlled substances containing 
codeine, dihydrocodeine, or any of the salts of codeine or dihy­
drocodeine may not be distributed without a prescription drug order 
from a practitioner. 
(B) A pharmacist may distribute nonprescription 
Schedule V controlled substances which contain no more than 15 
milligrams of opium per 29.5729 ml or per 28.35 Gm provided: 
(i) such distribution is made only by a pharmacist; a 
nonpharmacist employee may not distribute a nonprescription Sched­
ule V controlled substance even if under the supervision of a pharma­
cist; however, after the pharmacist has fulfilled professional and legal 
responsibilities, the actual cash, credit transaction, or delivery may be 
completed by a nonpharmacist: 
(ii) not more than 240 ml (eight fluid ounces), or not 
more than 48 solid dosage units of any substance containing opium, 
may be distributed to the same purchaser in any given 48-hour period 
without a prescription drug order; 
(iii) the purchaser is at least 18 years of age; and 
(iv) the pharmacist requires every purchaser not 
known to the pharmacist to furnish suitable identification (including 
proof of age where appropriate). 
(C) A record of such distribution shall be maintained 
by the pharmacy in a bound record book. The record shall contain the 
following information: 
(i) true name of the purchaser; 
(ii) current address of the purchaser; 
(iii) name and quantity of controlled substance pur­
chased; 
(iv) date of each purchase; and 
(v) signature or written initials of the distributing 
pharmacist. 
(4) Class A Pharmacies may not sell, purchase, trade or 
possess prescription drug samples, unless the pharmacy meets all of 
the following conditions: 
(A) the pharmacy is owned by a charitable organization 
described in the Internal Revenue Code of 1986, or by a city, state or 
county government; 
(B) the pharmacy is a part of a health care entity which 
provides health care primarily to indigent or low income patients at no 
or reduced cost; 
(C) the samples are for dispensing or provision at no 
charge to patients of such health care entity; and 
(D) the samples are possessed in compliance with the 
federal Prescription Drug Marketing Act of 1986. 
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(g) Prepackaging of drugs. 
(1) Drugs may be prepackaged in quantities suitable for in­
ternal distribution only by a pharmacist or by supportive personnel un­
der the direction and direct supervision of a pharmacist. 
(2) The label of a prepackaged unit shall indicate: 
(A) brand name and strength of the drug; or if no brand 
name, then the generic name, strength, and name of the manufacturer 
or distributor; 
(B) facility’s lot number; 
(C) expiration date; and 
(D) quantity of the drug, if the quantity is greater than 
one. 
(3) Records of prepackaging shall be maintained to show: 
(A) name of the drug, strength, and dosage form; 
(B) facility’s lot number; 
(C) manufacturer or distributor; 
(D) manufacturer’s lot number; 
(E) expiration date; 
(F) quantity per prepackaged unit; 
(G) number of prepackaged units; 
(H) date packaged; 
(I) name, initials, or electronic signature of the 
prepacker; and 
(J) signature, or electronic signature of the responsible 
pharmacist. 
(4) Stock packages, repackaged units, and control records 
shall be quarantined together until checked/released by the pharmacist. 
(h) Customized patient medication packages. 
(1) Purpose. In lieu of dispensing two or more prescribed 
drug products in separate containers, a pharmacist may, with the con­
sent of the patient, the patient’s caregiver, or the prescriber, provide a 
customized patient medication package (patient med-pak). 
(2) Definition. A patient med-pak is a package prepared by 
a pharmacist for a specific patient comprising a series of containers and 
containing two or more prescribed solid oral dosage forms. The patient 
med-pak is so designed or each container is so labeled as to indicate the 
day and time, or period of time, that the contents within each container 
are to be taken.  
(3) Label. 
(A) The patient med-pak shall bear a label stating: 
(i) the name of the patient; 
(ii) the unique identification number for the patient 
med-pak itself and a separate unique identification number for each of 
the prescription drug orders for each of the drug products contained 
therein; 
(iii) the name, strength, physical description or iden­
tification, and total quantity of each drug product contained therein; 
(iv) the directions for use and cautionary statements, 
if any, contained in the prescription drug order for each drug product 
contained therein; 
(v) if applicable, a warning of the potential harmful 
effect of combining any form of alcoholic beverage with any drug prod­
uct contained therein; 
(vi) any storage instructions or cautionary state­
ments required by the official compendia; 
(vii) the name of the prescriber of each drug product; 
(viii) the date of preparation of the patient med-pak 
and the beyond-use date assigned to the patient med-pak (which such 
beyond-use date shall not be later than 60 days from the date of prepa­
ration); 
(ix) the name, address, and telephone number of the 
pharmacy; 
(x) the initials or an identification code of the dis­
pensing pharmacist; 
(xi) effective June 1, 2010, the date after  which the  
prescription should not be used or beyond-use-date. Unless otherwise 
specified by the manufacture, the beyond-use-date shall be one year 
from the date the med-pak is dispensed or the earliest manufacturer’s 
expiration date for a product contained in the med-pack if it is less than 
one-year from the date dispensed. The beyond-use-date may be placed 
on the prescription label or on a flag label attached to the bottle. A 
beyond-use-date is not required on the label of a prescription dispensed 
to a person at the time of release from prison or jail if the prescription 
is for not more than a 10-day supply of medication; and 
(xii) any other information, statements, or warnings 
required for any of the drug products contained therein. 
(B) If the patient med-pak allows for the removal or 
separation of the intact containers therefrom, each individual container 
shall bear a label identifying each of the drug product contained therein. 
(C) The dispensing container is not required to bear the 
label specified in subparagraph (A) of this paragraph if: 
(i) the drug is prescribed for administration to an ul­
timate user who is institutionalized in a licensed health care institution 
(e.g., nursing home, hospice, hospital); 
(ii) no more than a 34-day supply or 100 dosage 
units, whichever is less, is dispensed at one time; 
(iii) the drug is not in the possession of the ultimate 
user prior to administration; 
(iv) the pharmacist-in-charge has determined that 
the institution: 
(I) maintains medication administration records 
which include adequate directions for use for the drug(s) prescribed; 
(II) maintains records of ordering, receipt, and 
administration of the drug(s); and 
(III) provides for appropriate safeguards for the 
control and storage of the drug(s); and 
(v) the dispensing container bears a label that ade­
quately: 
(I)	 identifies the: 
(-a-) pharmacy by name and address; 
(-b-) unique identification number of the pre­
scription; 
(-c-) name and strength of each drug product 
dispensed; 
(-d-) name of the patient; and 
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(-e-) name of the prescribing practitioner of 
each drug product and if applicable, the name of the advanced practice 
nurse or physician assistant who signed the prescription drug order; 
(II) effective June 1, 2010, the date after which 
the prescription should not be used or beyond-use-date. Unless oth­
erwise specified by the manufacture, the beyond-use-date shall be one 
year from the date the med-pak is dispensed or the earliest manufac­
turer’s expiration date for a product contained in the med-pack if it is 
less than one-year from the date dispensed. The beyond-use-date may 
be placed on the prescription label or on a flag label attached to the 
bottle. A beyond-use-date is not required on the label of a prescription 
dispensed to a person at the time of release from prison or jail if the 
prescription is for not more than a 10-day supply of medication; and 
(III) for each drug product sets forth the direc­
tions for use and cautionary statements, if any, contained on the pre­
scription drug order or required by law. 
(4) Labeling. The patient med-pak shall be accompanied 
by a patient package insert, in the event that any drug contained therein 
is required to be dispensed with such insert as accompanying labeling. 
Alternatively, such required information may be incorporated into a 
single, overall educational insert provided by the pharmacist for the 
total patient med-pak. 
(5) Packaging. In the absence of more stringent packag­
ing requirements for any of the drug products contained therein, each 
container of the patient med-pak shall comply with official packaging 
standards. Each container shall be either not reclosable or so designed 
as to show evidence of having been opened. 
(6) Guidelines. It is the responsibility of the dispensing 
pharmacist when preparing a patient med-pak, to take into account any 
applicable compendial requirements or guidelines and the physical and 
chemical compatibility of the dosage forms placed within each con­
tainer, as well as any therapeutic incompatibilities that may attend the 
simultaneous administration of the drugs. 
(7) Recordkeeping. In addition to any individual prescrip­
tion filing requirements, a record of each patient med-pak shall be made 
and filed. Each record shall contain, as a minimum: 
(A) the name and address of the patient; 
(B) the unique identification number for the patient 
med-pak itself and a separate unique identification number for each of 
the prescription drug orders for each of the drug products contained 
therein; 
(C) the name of the manufacturer or distributor and lot 
number for each drug product contained therein; 
(D) information identifying or describing the design, 
characteristics, or specifications of the patient med-pak sufficient to 
allow subsequent preparation of an identical patient med-pak for the 
patient; 
(E) the date of preparation of the patient med-pak and 
the beyond-use date that was assigned; 
(F) any special labeling instructions; and 
(G) the initials or an identification code of the dispens­
ing pharmacist. 
(8) The patient med-pak label is not required to include the 
initials or identification code of the dispensing pharmacist specified in 
paragraph (3)(A) of this subsection if the identity of the dispensing 
pharmacist is recorded in the pharmacy’s data processing system. The 
record of the identity of the dispensing pharmacist shall not be altered 
in the pharmacy’s data processing system. 
(i) Automated devices and systems. 
(1) Automated compounding or counting devices. If a 
pharmacy uses automated compounding or counting devices: 
(A) the pharmacy shall have a method to calibrate and 
verify the accuracy of the automated compounding or counting device 
and document the calibration and verification on a routine basis; 
(B) the devices may be loaded with bulk or unlabeled 
drugs only by a pharmacist or by pharmacy technicians under the di­
rection and direct supervision of a pharmacist; 
(C) the label of an automated compounding or counting 
device container shall indicate the brand name and strength of the drug; 
or if no brand name, then the generic name, strength, and name of the 
manufacturer or distributor; 
(D) records of loading bulk or unlabeled drugs into an 
automated compounding or counting device shall be maintained to 
show: 
(i) name of the drug, strength, and dosage form; 
(ii) manufacturer or distributor; 
(iii) manufacturer’s lot number; 
(iv) expiration date; 
(v) date of loading; 
(vi) name, initials, or electronic signature of the per­
son loading the automated compounding or counting device; and 
(vii) signature or electronic signature of the respon­
sible pharmacist; and 
(E) the automated compounding or counting device 
shall not be used until a pharmacist verifies that the system is properly 
loaded and affixes his or her signature to the record specified in 
subparagraph (D) of this paragraph. 
(2) Automated pharmacy dispensing systems. This para­
graph becomes effective September 1, 2000. 
(A) Authority to use automated pharmacy dispensing 
systems. A pharmacy may use an automated pharmacy dispensing sys­
tem to fill prescription drug orders provided that: 
(i) the pharmacist-in-charge is responsible for the 
supervision of the operation of the system; 
(ii) the automated pharmacy dispensing system has 
been tested by the pharmacy and found to dispense accurately. The 
pharmacy shall make the results of such testing available to the Board 
upon request; and 
(iii) the pharmacy will make the automated phar­
macy dispensing system available for inspection by the board for the 
purpose of validating the accuracy of the system. 
(B) Quality assurance program. A pharmacy which 
uses an automated pharmacy dispensing system to fill prescription 
drug orders shall operate according to a written program for quality 
assurance of the automated pharmacy dispensing system which: 
(i) requires continuous monitoring of the automated 
pharmacy dispensing system; and 
(ii) establishes mechanisms and procedures to test 
the accuracy of the automated pharmacy dispensing system at least ev-
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ery six months and whenever any upgrade or change is made to the 
system and documents each such activity. 
(C) Policies and procedures of operation. 
(i) When an automated pharmacy dispensing system 
is used to fill prescription drug orders, it shall be operated according to 
written policies and procedures of operation. The policies and pro­
cedures of operation shall establish requirements for operation of the 
automated pharmacy dispensing system and shall describe policies and 
procedures that: 
(I) include a description of the policies and pro­
cedures of operation; 
(II) provide for a pharmacist’s review, approval, 
and accountability for the transmission of each original or new pre­
scription drug order to the automated pharmacy dispensing system be­
fore the transmission is made; 
(III) provide for access to the automated phar­
macy dispensing system for stocking and retrieval of medications 
which is limited to licensed healthcare professionals or pharmacy 
technicians acting under the supervision of a pharmacist; 
(IV) require prior to use, that a pharmacist 
checks, verifies, and documents that the automated pharmacy dispens­
ing system has been accurately filled each time the system is stocked; 
(V) provide for an accountability record to be 
maintained which documents all transactions relative to stocking 
and removing medications from the automated pharmacy dispensing 
system; 
(VI) require a prospective drug regimen review 
is conducted as specified in subsection (c)(2) of this section; and 
(VII) establish and make provisions for docu­
mentation of a preventative maintenance program for the automated 
pharmacy dispensing system. 
(ii) A pharmacy which uses an automated pharmacy 
dispensing system to fill prescription drug orders shall, at least annu­
ally, review its written policies and procedures, revise them if neces­
sary, and document the review. 
(D) Recovery Plan. A pharmacy which uses an auto­
mated pharmacy dispensing system to fill prescription drug orders shall 
maintain a written plan for recovery from a disaster or any other situa­
tion which interrupts the ability of the automated pharmacy dispensing 
system to provide services necessary for the operation of the pharmacy. 
The written plan for recovery shall include: 
(i) planning and preparation for maintaining phar­
macy services when an automated pharmacy dispensing system is ex­
periencing downtime; 
(ii) procedures for response when an automated 
pharmacy dispensing system is experiencing downtime; 
(iii) procedures for the maintenance and testing of 
the written plan for recovery; and 
(iv) procedures for notification of the Board, each 
patient of the pharmacy, and other appropriate agencies whenever an 
automated pharmacy dispensing system experiences downtime for 
more than two days of operation or a period of time which significantly 
limits the pharmacy’s ability to provide pharmacy services. 
(3) Final check of prescriptions dispensed using an auto­
mated pharmacy dispensing system. For the purpose of §291.32(b)(2) 
of this title (relating to Personnel), a pharmacist must perform the final 
check of all prescriptions prior to delivery to the patient to ensure that 
the prescription is dispensed accurately as prescribed. 
(A) This final check shall be considered accomplished 
if: 
(i) a check of the final product is conducted by a 
pharmacist after the automated system has completed the prescription 
and prior to delivery to the patient; or 
(ii) the following checks are conducted by a phar­
macist: 
(I) if the automated pharmacy dispensing system 
contains bulk stock drugs, a pharmacist verifies that those drugs have 
been accurately stocked as specified in paragraph (2)(C)(i)(IV) of this 
subsection; and 
(II) a pharmacist checks the accuracy of the data 
entry of each original or new prescription drug order entered into the 
automated pharmacy dispensing system. 
(B) If the final check is accomplished as specified in 
subparagraph (A)(ii) of this paragraph, the following additional re­
quirements must be met. 
(i) The dispensing process must be fully automated 
from the time the pharmacist releases the prescription to the automated 
system until a completed, labeled prescription ready for delivery to the 
patient is produced. 
(ii) The pharmacy has conducted initial testing and 
has a continuous quality assurance program which documents that the 
automated pharmacy dispensing system dispenses accurately as speci­
fied in paragraph (2)(A) and (B) of this subsection. 
(iii) The automated pharmacy dispensing system 
documents and maintains: 
(I) the name(s), initials, or identification code(s) 
of each pharmacist responsible for the checks outlined in subparagraph 
(A)(ii) of this paragraph; and 
(II) the name(s), initials, or identification code(s) 
and specific activity(ies) of each pharmacist or pharmacy technician 
who performs any other portion of the dispensing process. 
(iv) The pharmacy establishes mechanisms and pro­
cedures to test the accuracy of the automated pharmacy dispensing sys­
tem at least every month rather than every six months as specified in 
paragraph (2)(B) of this subsection. 
(4) Automated checking device. 
(A) For the purpose of this subsection, an automated 
checking device is a fully automated device which confirms, after dis­
pensing but prior to delivery to the patient, that the correct drug and 
strength has been labeled with the correct label for the correct patient. 
(B) For the purpose of §291.32(b)(2) of this title, the fi ­
nal check of a dispensed prescription shall be considered accomplished 
using an automated checking device provided: 
(i) a check of the final product is conducted by a 
pharmacist prior to delivery to the patient or the following checks are 
performed by a pharmacist: 
(I) the prepackaged drug used to fill the order is 
checked by a pharmacist who verifies that the drug is labeled and pack­
aged accurately; and 
(II) a pharmacist checks the accuracy of each 
original or new prescription drug order. 
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(ii) the prescription is dispensed, labeled, and made 
ready for delivery to the patient in compliance with Class A (Commu­
nity) Pharmacy rules; and 
(iii) prior to delivery to the patient: 
(I) the automated checking device confirms that 
the correct drug and strength has been labeled with the correct label for 
the correct patient; and 
(II) a pharmacist performs all other duties re­
quired to ensure that the prescription has been dispensed safely and 
accurately as prescribed. 
(C) If the final check is accomplished as specified in 
subparagraph (B) of this paragraph, the following additional require­
ments must be met. 
(i) The pharmacy has conducted initial testing of the 
automated checking device and has a continuous quality assurance pro­
gram which documents that the automated checking device accurately 
confirms that the correct drug and strength has been labeled with the 
correct label for the correct patient. 
(ii) The pharmacy documents and maintains: 
(I) the name(s), initials, or identification code(s) 
of each pharmacist responsible for the checks outlined in subparagraph 
(B)(i) of this paragraph; and 
(II) the name(s) initials, or identification code(s) 
and specific activity(ies) of each pharmacist or pharmacy technician 
who perform any other portion of the dispensing process. 
(iii) The pharmacy establishes mechanisms and pro­
cedures to test the accuracy of the automated checking device at least 
monthly. 
(5) Automated storage and distribution device. A phar­
macy may use an automated storage and distribution device to deliver 
a previously verified prescription to a patient or patient’s agent when 
the pharmacy is open or when the pharmacy is closed as specified in 
subsection (b)(3)(B)(iii) of this section, provided: 
(A) the device is used to deliver refills of prescription 
drug orders and shall not be used to deliver new prescriptions as defined 
by §291.31(26) of this title (Relating to Definitions); 
(B) the automated storage and distribution device may 
not be used to deliver a controlled substance; 
(C) drugs stored in the automated storage and distribu­
tion device are stored at proper temperatures; 
(D) the patient or patient’s agent is given the option to 
use the system; 
(E) the patient or patient’s agent has access to a phar­
macist for questions regarding the prescription at the pharmacy where 
the automated storage and distribution device is located, by a telephone 
available at the pharmacy that connects directly to another pharmacy, 
or by a telephone available at the pharmacy and a posted telephone 
number to reach another pharmacy; 
(F) the pharmacist-in-charge is responsible for the su­
pervision of the operation of the system; 
(G) the automated storage and distribution device has 
been tested by the pharmacy and found to dispense prescriptions accu­
rately. The pharmacy shall make the results of such testing available to 
the board upon request; 
(H) the automated storage and distribution device may 
be loaded with previously verified prescriptions only by a pharmacist 
or by pharmacy technicians or pharmacy technician trainees under the 
direction and direct supervision of a pharmacist; 
(I) the pharmacy will make the automated storage and 
distribution device available for inspection by the board; 
(J) the automated storage and distribution device is lo­
cated within the pharmacy building whereby pharmacy staff has access 
to the device from within the prescription department and patients have 
access to the device from outside the prescription department. The de­
vice may not be located on an outside wall of the pharmacy and may 
not be accessible from a drive-thru; 
(K) the automated storage and distribution device is se­
cure from access and removal of prescription drug orders by unautho­
rized individuals; 
(L) the automated storage and distribution device has 
adequate security system to prevent unauthorized access and to main­
tain patient confidentiality; and 
(M) the automated storage and distribution device 
records a digital image of the individual accessing the device to 
pick-up a prescription and such record is maintained by the pharmacy 
for two years. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 16, 
2009. 
TRD-200905289 
Gay Dodson, R.Ph. 
Executive Director/Secretary 
Texas State Board of Pharmacy 
Effective date: December 6, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 305-8028 
SUBCHAPTER F. NON-RESIDENT 
PHARMACY (CLASS E) 
22 TAC §291.104 
The Texas State Board of Pharmacy adopts amendments to 
§291.104 concerning Operational Standards. The amendments 
are adopted with changes to the proposed text as published in 
the October 2, 2009, issue of the Texas Register (34 TexReg 
6799) as noted below. 
The amendments implement the provisions of HB 19 passed 
during the 81st Regular Session of the Texas Legislature and 
require pharmacists to place a beyond use date on the prescrip­
tion label in class E pharmacies. The Board included an effective 
date of June 1, 2010, for Class E pharmacies to begin placing a 
beyond use date on the prescription label. 
No comments were received. 
The amendments are adopted under §§551.002, 554.051, 
562.006, and 562.0061 of the Texas Pharmacy Act (Chapters 
551 - 566 and 568 - 569, Texas Occupations Code). The Board 
interprets §551.002 as authorizing the agency to protect the 
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public through the effective control and regulation of the practice 
of pharmacy. The Board interprets §554.051(a) as authorizing 
the agency to adopt rules for the proper administration and 
enforcement of the Act. The Board interprets §562.006 and 
§562.0061 as authorizing the agency to adopt rules regarding 
the prescription label. 
The statutes affected by this rule:  Texas Pharmacy Act, Chap­
ters 551 - 566 and 568 - 569, Texas Occupations Code. 
§291.104. Operational Standards. 
(a) Licensing requirements. 
(1) A Class E pharmacy shall register annually or bienni­
ally with the board on a pharmacy license application provided by the 
board. 
(2) On initial application, the pharmacy shall follow the 
procedures specified in §291.1 of this title (relating to Pharmacy Li­
cense Application) and the provide the following additional informa­
tion specified in §560.052(c) and (f) of the Act (relating to Qualifica­
tions): 
(A) evidence that the applicant holds a pharmacy li­
cense, registration, or permit issued by the state in which the pharmacy 
is located; 
(B) the name of the owner and pharmacist-in-charge of 
the pharmacy for service of process; 
(C) evidence of the applicant’s ability to provide to the 
board a record of a prescription drug order dispensed by the applicant 
to a resident of this state not later than 72 hours after the time the board 
requests the record; 
(D) an affidavit by the pharmacist-in-charge which 
states that the pharmacist has read and understands the laws and rules 
relating to a Class E pharmacy; 
(E) proof of creditworthiness; and 
(F) an inspection report issued not more than two years 
before the date the license application is received and conducted by 
the pharmacy licensing board in the state of the pharmacy’s physical 
location. 
(i) A Class E pharmacy may submit an inspection 
report issued by an entity other than the pharmacy licensing board of the 
state in which the pharmacy is physically located if the state’s licensing 
board does not conduct inspections as follows: 
(I) an individual approved by the board who is 
not employed by the pharmacy but acting as a consultant to inspect the 
pharmacy; 
(II) an agent of the National Association of 
Boards of Pharmacy; 
(III) an agent of another State Board of Phar­
macy; or 
(IV) an agent of an accrediting body, such as the 
Joint Commission on Accreditation of Healthcare Organizations. 
(ii) The inspection must be substantively equivalent 
to an inspection conducted by the board. 
(3) On renewal of a license, the pharmacy shall complete 
the renewal application provided by the board and, as specified in 
§561.031 of the Act, provide an inspection report issued not more 
than three years before the date the renewal application is received 
and conducted by the pharmacy licensing board in the state of the 
pharmacy’s physical location. 
(A) A Class E pharmacy may submit an inspection re­
port issued by an entity other than the pharmacy licensing board of the 
state in which the pharmacy is physically located if the state’s licensing 
board does not conduct inspections as follows: 
(i) an individual approved by the board who is not 
employed by the pharmacy but acting as a consultant to inspect the 
pharmacy; 
(ii) an agent of the National Association of Boards 
of Pharmacy; 
(iii) an agent of another State Board of Pharmacy; or 
(iv) an agent of an accrediting body, such as the Joint 
Commission on Accreditation of Healthcare Organizations. 
(B) The inspection must be substantively equivalent to 
an inspection conducted by the board. 
(4) A Class E pharmacy which changes ownership shall no­
tify the board within ten days of the change of ownership and apply for 
a new and separate license as specified in §291.3 of this title (relating 
to Required Notifications). 
(5) A Class E pharmacy which changes location and/or 
name shall notify the board within ten days of the change and file for 
an amended license as specified in §291.3 of this title. 
(6) A Class E pharmacy owned by a partnership or corpo­
ration which changes managing officers shall notify the board in writ­
ing of the names of the new managing officers within ten days of the 
change, following the procedures in §291.3 of this title. 
(7) A Class E pharmacy shall notify the board in writing 
within ten days of closing. 
(8) A separate license is required for each principal place 
of business and only one pharmacy license may be issued to a specific 
location. 
(9) A fee as specified in §291.6 of this title (relating to Phar­
macy License Fees) will be charged for the issuance and renewal of a 
license and the issuance of an amended license. 
(10) The board may grant an exemption from the licensing 
requirements of this Act on the application of a pharmacy located in a 
state of the United States other than this state that restricts its dispensing 
of prescription drugs or devices to residents of this state to isolated 
transactions. 
(11) A Class E pharmacy engaged in the centralized dis­
pensing of prescription drug or medication orders shall comply with the 
provisions of §291.125 of this title (relating to Centralized Prescription 
Dispensing). 
(12) A Class E pharmacy engaged in central processing of 
prescription drug or medication orders shall comply with the provisions 
of §291.123 of this title (relating to Central Prescription or Medication 
Order Processing). 
(13) A Class E (Non-Resident) pharmacy engaged in the 
compounding of non-sterile preparations shall comply with the provi­
sions of §291.131 of this title (relating to Pharmacies Compounding 
Non-Sterile Preparations). 
(14) A Class E (Non-Resident) pharmacy engaged in the 
compounding of sterile preparations shall comply with the provisions 
of §291.133 of this title (relating to Pharmacies Compounding Sterile 
Preparations). 
(b) Prescription dispensing and delivery. 
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(1) General. 
(A) All prescription drugs and/or devices shall be dis­
pensed and delivered safely and accurately as prescribed. 
(B) The pharmacy shall maintain adequate storage or 
shipment containers and use shipping processes to ensure drug stabil­
ity and potency. Such shipping processes shall include the use of pack­
aging material and devices to ensure that the drug is maintained at an 
appropriate temperature range to maintain the integrity of the medica­
tion throughout the delivery process. 
(C) The pharmacy shall utilize a delivery system which 
is designed to assure that the drugs are delivered to the appropriate 
patient. 
(D) All pharmacists shall exercise sound professional 
judgment with respect to the accuracy and authenticity of any prescrip­
tion drug order they dispense. If the pharmacist questions the accuracy 
or authenticity of a prescription drug order, he/she shall verify the or­
der with the practitioner prior to dispensing. 
(E) Prior to dispensing a prescription, pharmacists shall 
determine, in the exercise of sound professional judgment, that the pre­
scription is a valid prescription. A pharmacist may not dispense a pre­
scription drug if the pharmacist knows or should have known that the 
prescription was issued on the basis of an Internet-based or telephonic 
consultation without a valid patient-practitioner relationship. 
(F) Subparagraph (E) of this paragraph does not pro­
hibit a pharmacist from dispensing a prescription when a valid pa­
tient-practitioner relationship is not present in an emergency situation 
(e.g. a practitioner taking calls for the patient’s regular practitioner). 
(2) Drug regimen review. 
(A) For the purpose of promoting therapeutic appropri­
ateness, a pharmacist shall prior to or at the time of dispensing a pre­
scription drug order, review the patient’s medication record. Such re­
view shall at a minimum identify clinically significant: 
(i) inappropriate drug utilization; 
(ii) therapeutic duplication; 
(iii) drug-disease contraindications; 
(iv) drug-drug interactions; 
(v) incorrect drug dosage or duration of drug treat­
ment; 
(vi) drug-allergy interactions; and 
(vii) clinical abuse/misuse. 
(B) Upon identifying any clinically significant condi­
tions, situations, or items listed in subparagraph (A) of this paragraph, 
the pharmacist shall take appropriate steps to avoid or resolve the prob­
lem including consultation with the prescribing practitioner. The phar­
macist shall document such occurrences. 
(3) Patient counseling and provision of drug information. 
(A) To optimize drug therapy, a pharmacist shall com­
municate to the patient or the patient’s agent, information about the 
prescription drug or device which in the exercise of the pharmacist’s 
professional judgment the pharmacist deems significant, such as the 
following: 
(i) the name and description of the drug or device; 
(ii) dosage form, dosage, route of administration, 
and duration of drug therapy; 
(iii) special directions and precautions for prepara­
tion, administration, and use by the patient; 
(iv) common severe side or adverse effects or inter­
actions and therapeutic contraindications that may be encountered, in­
cluding their avoidance, and the action required if they occur; 
(v) techniques for self monitoring of drug therapy; 
(vi) proper storage; 
(vii) refill information; and 
(viii) action to be taken in the event of a missed dose. 
(B) Such communication: 
(i) shall be provided with each new prescription 
drug order; 
(ii) shall be provided for any prescription drug order 
dispensed by the pharmacy on the request of the patient or patient’s 
agent; 
(iii) shall be communicated orally in person unless 
the patient or patient’s agent is not at the pharmacy or a specific com­
munication barrier prohibits such oral communication; and 
(iv) shall be reinforced with written information. 
The following is applicable concerning this written information: 
(I) Written information designed for the con­
sumer, such as the USP DI patient information leaflets, shall be 
provided. 
(II) When a compounded product is dispensed, 
information shall be provided for the major active ingredient(s), if 
available. 
(III) For new drug entities, if no written infor­
mation is initially available, the pharmacist is not required to provide 
information until such information is available, provided: 
(-a-) the pharmacist informs the patient or the 
patient’s agent that the product is a new drug entity and written infor­
mation is not available; 
(-b-) the pharmacist documents the fact that 
no written information was provided; and 
(-c-) if the prescription is refilled after written 
information is available, such information is provided to the patient or 
patient’s agent. 
(C) Only a pharmacist may orally provide drug infor­
mation to a patient or patient’s agent and answer questions concerning 
prescription drugs. Non-pharmacist personnel may not ask questions 
of a patient or patient’s agent which are intended to screen and/or limit 
interaction with the pharmacist. 
(D) If prescriptions are routinely delivered outside the 
area covered by the pharmacy’s local telephone service, the pharmacy 
shall provide a toll-free telephone line which is answered during nor­
mal business hours to enable communication between the patient and 
a pharmacist. 
(E) The pharmacist shall place on the prescription con­
tainer or on a separate sheet delivered with the prescription container 
in both English and Spanish the local and toll-free telephone number 
of the pharmacy and the statement: "Written information about this 
prescription has been provided for you. Please read this information 
before you take the medication. If you have questions concerning this 
prescription, a pharmacist is available during normal business hours 
to answer these questions at (insert the pharmacy’s local and toll-free 
telephone numbers)." 
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(F) The provisions of this paragraph do not apply to pa­
tients in facilities where drugs are administered to patients by a person 
required to do so by the laws of the state (i.e., nursing homes). 
(G) Upon delivery of a refill prescription, a pharmacist 
shall ensure that the patient or patient’s agent is offered information 
about the refilled prescription and that a pharmacist is available to dis­
cuss the patient’s prescription and provide information. 
(H) Nothing in this subparagraph shall be construed as 
requiring a pharmacist to provide consultation when a patient or pa­
tient’s agent refuses such consultation. The pharmacist shall document 
such refusal for consultation. 
(4) Labeling. At the time of delivery, the dispensing con­
tainer shall bear a label that contains the following information: 
(A) the name, physical address, and phone number of 
the pharmacy, 
(B) effective June 1, 2010, if the drug is dispensed in 
a container other than the manufacturer’s original container, the date 
after which the prescription should not be used or beyond-use-date. 
Unless otherwise specified by the manufacture, the beyond-use-date 
shall be one year from the date the drug is dispensed or the manufac­
turer’s expiration date, whichever is earlier. The beyond-use-date may 
be placed on the prescription label or on a flag label attached to the 
bottle. A beyond-use-date is not required on the label of a prescription 
dispensed to a person at the time of release from prison or jail if the 
prescription is for not more than a 10-day supply of medication; and 
(C) any other information that is required by the phar­
macy or drug laws or rules in the state in which the pharmacy is located. 
(c) Generic Substitution. Unless compliance would violate the 
pharmacy or drug laws or rules in the state in which the pharmacy is 
located: 
(1) a pharmacist in a Class E pharmacy may dispense a 
generically equivalent drug product if: 
(A) the generic product costs the patient less than the 
prescribed drug product; 
(B) the patient does not refuse the substitution; and 
(C) the prescribing practitioner authorizes the substitu­
tion of a generically equivalent product; or 
(D) the practitioner or practitioner’s agent does not 
clearly indicate that the oral or electronic prescription drug order shall 
be dispensed as ordered; and 
(2) Pharmacists shall use as a basis for the determination 
of generic equivalency as defined in the Subchapter A, Chapter 562 of 
the Act, the following. 
(A) For drugs listed in the publication, pharmacists 
shall use Approved Drug Products with Therapeutic Equivalence 
Evaluations (Orange Book) and current supplements published by 
the Federal Food and Drug Administration, within the limitations 
stipulated in that publication, to determine generic equivalency. Phar­
macists may only substitute products that are rated therapeutically 
equivalent in the Orange Book and have an "A" rating. "A" rated drug 
products include but are not limited to, those designated AA, AB, AN, 
AO, AP, or AT in the Orange Book. 
(B) For drugs not listed in the Orange Book, pharma­
cists shall use their professional judgment to determine generic equiv­
alency. 
(3) The pharmacy must include on the prescription order 
form completed by the patient or the patient’s agent information that 
clearly and conspicuously: 
(A) states that if a less expensive generically equiva­
lent drug is available for the brand prescribed, the patient or the pa­
tient’s agent may choose between the generically equivalent drug and 
the brand prescribed; and 
(B) allows the patient or the patient’s agent to indicate 
the choice of the generically equivalent drug or the brand prescribed. 
(d) Therapeutic Drug Interchange. A switch to a drug provid­
ing a similar therapeutic response to the one prescribed shall not be 
made without prior approval of the prescribing practitioner. This sub­
section does not apply to generic substitution. For generic substitution, 
see the requirements of subsection (c) of this section. 
(1) The patient shall be notified of the therapeutic drug in­
terchange prior to, or upon delivery, of the dispensed prescription to 
the patient. Such notification shall include: 
(A) a description of the change; 
(B) the reason for the change; 
(C) whom to notify with questions concerning the 
change; and 
(D) instructions for return of the drug if not wanted by 
the patient. 
(2) The pharmacy shall maintain documentation of patient 
notification of therapeutic drug interchange which shall include: 
(A) the date of the notification; 
(B) the method of notification; 
(C) a description of the change; and 
(D) the reason for the change. 
(e) Transfer of Prescription Drug Order Information. Unless 
compliance would violate the pharmacy or drug laws or rules in the 
state in which the pharmacy is located, a pharmacist in a Class E phar­
macy may not refuse to transfer prescriptions to another pharmacy that 
is making the transfer request on behalf of the patient. 
(f) Prescriptions for Schedule II controlled substances. Un­
less compliance would violate the pharmacy or drug laws or rules in 
the state in which the pharmacy is located, a pharmacist in a Class E 
pharmacy who dispenses a prescription for a Schedule II controlled 
substance issued on a Texas Official Prescription Form shall: 
(1) mail a copy of the form to the Texas Department of 
Public Safety, Electronic Prescription Section, P.O. Box 4087, Austin, 
Texas 78773 within 30 days of dispensing; or 
(2) electronically send the prescription information to the 
Texas Department of Public Safety per their requirements for electronic 
submissions within 30 days of dispensing. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 16, 
2009. 
TRD-200905290 
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SUBCHAPTER G. SERVICES PROVIDED BY 
PHARMACIES 
22 TAC §291.133 
The Texas State Board of Pharmacy adopts amendments to 
§291.133, concerning Pharmacies Compounding Sterile Prepa­
rations. The amendments are adopted with changes to the 
proposed text as published in the October 2, 2009, issue of the 
Texas Register (34 TexReg 6800). 
The amendments implement adopted amendments to the 
USP, Chapter 797 Pharmaceutical Compounding--Sterile 
Preparations that became effective on June 1, 2008 and were 
recommended by the Task Force on Class C Pharmacies. 
Written comments were received from Omnicare of Houston. 
The comments requested that the requirements for a hands free 
sink remain an option and the exclusions permitted by USP 797 
for hazardous preparations be permitted. The Board disagrees 
with these comments. The requirements for a hands free sink 
and regarding hazardous preparations are not new and have 
been in place for some time. The requirements are needed to 
provide safety to the public. 
The amendments are adopted under §551.002, §554.051, of the 
Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569, Texas 
Occupations Code). The Board interprets §551.002 as autho­
rizing the agency to protect the public through the effective con­
trol and regulation of the practice of pharmacy. The Board inter­
prets §554.051(a) as authorizing the agency to adopt rules for 
the proper administration and enforcement of the Act. 
The statutes affected by this rule:  Texas Pharmacy Act,  Chap­
ters 551 - 566 and 568 - 569, Texas Occupations Code. 
§291.133. Pharmacies Compounding Sterile Preparations. 
(a) Purpose. Pharmacies compounding sterile preparations, 
prepackaging pharmaceutical products, and distributing those products 
shall comply with all requirements for their specific license classifica­
tion and this section. The purpose of this section is to provide standards 
for the: 
(1) compounding of sterile preparations pursuant to a pre­
scription or medication order for a patient from a practitioner in Class 
A (Community), Class C (Institutional), and Class E (Non-resident) 
pharmacies; 
(2) compounding, dispensing, and delivery of a reasonable 
quantity of a compounded sterile preparation in a Class A (Commu­
nity), Class C (Institutional), and Class E (Non-resident) pharmacies 
to a practitioner’s office for office use by the practitioner; 
(3) compounding and distribution of compounded sterile 
preparations by a Class A (Community) pharmacy for a Class C (Insti­
tutional) pharmacy; and 
(4) compounding of sterile preparations by a Class C (In­
stitutional) pharmacy and the distribution of the compounded prepara­
tions to other Class C (Institutional) pharmacies under common own­
ership. 
(b) Definitions. In addition to the definitions for specific li­
cense classifications, the following words and terms, when used in this 
section, shall have the following meanings, unless the context clearly 
indicates otherwise. 
(1) ACPE--Accreditation Council for Pharmacy Educa­
tion. 
(2) Airborne particulate cleanliness class--The level of 
cleanliness specified by the maximum allowable number of particles 
per cubic meter of air as specified in the International Organization of 
Standardization (ISO) Classification Air Cleanliness (ISO 14644-1). 
For example: 
(A) ISO Class 5 (formerly Class 100) is an atmospheric 
environment that contains less than 3,520 particles 0.5 microns in diam­
eter per cubic meter of air (formerly stated as 100 particles 0.5 microns 
in diameter per cubic foot of air); 
(B) ISO Class 7 (formerly Class 10,000) is an atmo­
spheric environment that contains less than 352,000 particles 0.5 mi­
crons in diameter per cubic meter of air (formerly stated as 10,000 par­
ticles 0.5 microns in diameter per cubic foot of air); and 
(C) ISO Class 8 (formerly Class 100,000) is an atmo­
spheric environment that contains less than 3,520,000 particles 0.5 mi­
crons in diameter per cubic meter of air (formerly stated as 100,000 
particles 0.5 microns in diameter per cubic foot of air). 
(3) Ancillary supplies--Supplies necessary for the prepara­
tion and administration of compounded sterile preparations. 
(4) Anteroom--An ISO Class 8 or better area where per­
sonnel may perform hand hygiene and garbing procedures, staging of 
components, order entry, labeling, and other high-particulate generat­
ing activities. It is also a transition area that: 
(A) provides assurance that pressure relationships are 
constantly maintained so that air flows from clean to dirty areas; and 
(B) reduces the need for the heating, ventilating and air 
conditioning (HVAC) control system to respond to large disturbances. 
(5) Aseptic Processing--The technique involving pro­
cedures designed to preclude contamination of drugs, packaging, 
equipment, or supplies by microorganisms during preparation. 
(6) Automated compounding device--An automated de­
vice that compounds, measures, and/or packages a specified quantity 
of individual components in a predetermined sequence for a designated 
sterile preparation. 
(7) Batch--A specific quantity of a drug or other material 
that is intended to have uniform character and quality, within specified 
limits, and is produced during a single preparation cycle. 
(8) Batch preparation compounding--Compounding of 
multiple sterile preparation units, in a single discrete process, by the 
same individual(s), carried out during one limited time period. Batch 
preparation/compounding does not include the preparation of multiple 
sterile preparation units pursuant to patient specific medication orders. 
(9) Beyond-use date--The date or time after which the com­
pounded sterile preparation shall not be stored or transported or begin 
to be administered to a patient. The beyond-use date is determined 
from the date or time the preparation is compounded. 
(10) Biological Safety Cabinet, Class II--A ventilated cab­
inet for personnel, product, and environmental protection having an 
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open front with inward airflow for personnel protection, downward 
HEPA filtered laminar airflow for product protection, and HEPA fil­
tered exhausted air for environmental protection. 
(11) Buffer Area, Buffer or Core Room, Buffer or Clean 
Room Areas, Buffer Room Area, Buffer or Clean Area, or Buffer Zone­
-An ISO Class 7 area where the primary engineering control area is 
physically located. Activities that occur in this area include the prepa­
ration and staging of components and supplies used when compound­
ing sterile preparations. 
(12) Clean room or controlled area--A room in which the 
concentration of airborne particles is controlled to meet a specified air­
borne particulate cleanliness class. Microorganisms in the environment 
are monitored so that a microbial level for air, surface, and personnel 
gear are not exceeded for a specified cleanliness class. 
(13) Component--Any ingredient intended for use in the 
compounding of a drug preparation, including those that may not ap­
pear in such preparation. 
(14) Compounding--The preparation, mixing, assembling, 
packaging, or labeling of a drug or device: 
(A) as the result of a practitioner’s prescription drug or 
medication order based on the practitioner-patient-pharmacist relation­
ship in the course of professional practice; 
(B) for administration to a patient by a practitioner as 
the result of a practitioner’s initiative based on the practitioner-patient­
pharmacist relationship in the course of professional practice; 
(C) in anticipation of prescription drug or medication 
orders based on routine, regularly observed prescribing patterns; or 
(D) for or as an incident to research, teaching, or chem­
ical analysis and not for sale or dispensing, except as allowed under 
§562.154 or Chapter 563 of the Occupations Code. 
(15) Compounding Aseptic Isolator--A form of barrier iso­
lator specifically designed for compounding pharmaceutical ingredi­
ents or preparations. It is designed to maintain an aseptic compound­
ing environment within the isolator throughout the compounding and 
material transfer processes. Air exchange into the isolator from the sur­
rounding environment shall not occur unless it has first passed through 
a microbial retentive filter (HEPA minimum). 
(16) Compounding Aseptic Containment Isolator--A com­
pounding aseptic isolator designed to provide worker protection from 
exposure to undesirable levels of airborne drug throughout the com­
pounding and material transfer processes and to provide an aseptic en­
vironment for compounding sterile preparations. Air exchange with 
the surrounding environment should not occur unless the air is first 
passed through a microbial retentive filter (HEPA minimum) system 
capable of containing airborne concentrations of the physical size and 
state of the drug being compounded. Where volatile hazardous drugs 
are prepared, the exhaust air from the isolator should be appropriately 
removed by properly designed building ventilation. 
(17) Critical Area--A critical area is an ISO Class 5 envi­
ronment. 
(18) Critical Sites--Sterile ingredients of compounded ster­
ile preparations and locations on devices and components used to pre­
pare, package, and transfer compounded sterile preparations that pro­
vide opportunity for exposure to contamination. 
(19) Cytotoxic--A pharmaceutical that has the capability of 
killing living cells. 
(20) Device--An instrument, apparatus, implement, ma­
chine, contrivance, implant, in-vitro reagent, or other similar or related 
article, including any component part or accessory, that is required 
under federal or state law to be ordered or prescribed by a practitioner. 
(21) Direct Compounding Area--A critical area within the 
ISO Class 5 primary engineering control where critical sites are ex­
posed to unidirectional HEPA-filtered air, also known as first air. 
(22) Disinfectant--A disinfectant is an agent that frees from 
infection, usually a chemical agent but sometimes a physical one, and 
that destroys disease-causing pathogens or other harmful microorgan­
isms but may not kill bacterial spores. It refers to substances applied 
to inanimate objects. 
(23) First Air--The air exiting the HEPA filter in a unidi­
rectional air stream that is essentially particle free. 
(24) Hot water--The temperature of water from the phar­
macy’s sink maintained at a minimum of 105 degrees F (41 degrees 
C). 
(25) HVAC--Heating, ventilation, and air conditioning. 
(26) Immediate use--A sterile preparation that is not pre­
pared according to USP 797 standards (i.e. outside the pharmacy and 
most likely not by pharmacy personnel) which shall be stored for no 
longer than one hour after completion of the preparation. 
(27) IPA--Isopropyl alcohol (2-propanol). 
(28) Media-Fill Test--A media-fill test is used to qualify 
aseptic technique of compounding personnel or processes and to ensure 
that the processes used are able to produce sterile preparation without 
microbial contamination. During this test, a microbiological growth 
medium such as Soybean--Casein Digest Medium is substituted for the 
actual drug product to simulate admixture compounding. The issues to 
consider in the development of a media-fill test are the following: me-
dia-fill procedures, media selection, fill volume, incubation, time and 
temperature, inspection of filled units, documentation, interpretation of 
results, and possible corrective actions required. 
(29) Multiple-Dose Container--A multiple-unit container 
for articles or preparations intended for potential administration only 
and usually contains antimicrobial preservatives. The beyond-use 
date for an opened or entered (e.g., needle-punctured) multiple-dose 
container with antimicrobial preservatives is 28 days, unless otherwise 
specified by the manufacturer. 
(30) Negative Pressure Room--A room that is at a lower 
pressure compared to adjacent spaces and, therefore, the net flow of air 
is into the room. 
(31) Office use--The administration of a compounded drug 
to a patient by a practitioner in the practitioner’s office or by the practi­
tioner in a health care facility or treatment setting, including a hospital, 
ambulatory surgical center, or pharmacy in accordance with Chapter 
562 of the Act, or for administration or provision by a veterinarian in 
accordance with §563.054 of the Act. 
(32) Pharmacy Bulk Package--A container of a sterile 
preparation for potential use that contains many single doses. The 
contents are intended for use in a pharmacy admixture program and 
are restricted to the preparation of admixtures for infusion or, through 
a sterile transfer device, for the filling of empty sterile syringes. The 
closure shall be penetrated only one time after constitution with a 
suitable sterile transfer device or dispensing set, which allows mea­
sured dispensing of the contents. The pharmacy bulk package is to be 
used only in a suitable work area such as a laminar flow hood (or an 
equivalent clean air compounding area). 
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(33) Prepackaging--The act of repackaging and relabeling 
quantities of drug products from a manufacturer’s original container 
into unit dose packaging or a multiple dose container for distribution 
within a facility licensed as a Class C pharmacy or to other pharmacies 
under common ownership for distribution within those facilities. The 
term as defined does not prohibit the prepackaging of drug products for 
use within other pharmacy classes. 
(34) Preparation or Compounded Sterile Preparation--A 
sterile admixture compounded in a licensed pharmacy or other health­
care-related facility pursuant to the order of a licensed prescriber. 
(35) Primary Engineering Control--A device or room that 
provides an ISO Class 5 environment for the exposure of critical sites 
when compounding sterile preparations. Such devices include, but may 
not be limited to, laminar airflow workbenches, biological safety cabi­
nets, and compounding aseptic isolators and compounding aseptic con­
tainment isolators. 
(36) Product--A product is a commercially manufactured 
sterile drug or nutrient that has been evaluated for safety and efficacy 
by the U.S. Food and Drug Administration (FDA). Products are accom­
panied by full prescribing information, which is commonly known as 
the FDA-approved manufacturer’s labeling or product package insert. 
(37) Positive Control--A quality assurance sample pre­
pared to test positive for microbial growth. 
(38) Positive Pressure Room--A room that is at a higher 
pressure compared to adjacent spaces and, therefore, the net airflow is 
out of the room. 
(39) Quality assurance--The set of activities used to ensure 
that the process used in the preparation of sterile drug preparations lead 
to preparations that meet predetermined standards of quality. 
(40) Quality control--The set of testing activities used to 
determine that the ingredients, components (e.g., containers), and final 
compounded sterile preparations prepared meet predetermined require­
ments with respect to identity, purity, non-pyrogenicity, and sterility. 
(41) Reasonable quantity--An amount of a compounded 
drug that: 
(A) does not exceed the amount a practitioner antici­
pates may be used in the practitioner’s office or facility before the be­
yond use date of the drug; 
(B) is reasonable considering the intended use of the 
compounded drug and the nature of the practitioner’s practice; and 
(C) for any practitioner and all practitioners as a whole, 
is not greater than an amount the pharmacy is capable of compound­
ing in compliance with pharmaceutical standards for identity, strength, 
quality, and purity of the compounded drug that are consistent with 
United States Pharmacopoeia guidelines and accreditation practices. 
(42) Segregated Compounding Area--A designated space, 
either a demarcated area or room, that is restricted to preparing low-risk 
level compounded sterile preparations with 12-hour or less beyond-use 
date. Such area shall contain a device that provides unidirectional air­
flow of ISO Class 5 air quality for preparation of compounded sterile 
preparations and shall be void of activities and materials that are extra­
neous to sterile compounding. 
(43) Single-dose container--A container intended for a 
single use, other than single-dose vials and single-dose large volume 
potential solutions. Examples of single-dose containers include 
pre-filled syringes, cartridges, and fusion-sealed containers without 
preservatives. 
(44) Single-dose vial--A vial intended for a single use. Ex­
ceptions to this definition would be single dose vials routinely used 
to compound total potential nutrition (TPN) preparations (e.g., sodium 
chloride, sodium acetate, sodium phosphate, potassium chloride, potas­
sium acetate, potassium phosphate, calcium glucontae, magnesium sul­
fate, multivitamin for injection, multi-trace elements, ascorbic acid, 
folic acid, heparin, phytonadione, l-carnitine, cysteine, selenium, in­
jectable zinc). 
(45) Single-dose large volume parenteral solution--Large 
volume parenteral solutions (i.e., containers of solution of at least 1000 
mL) routinely used for compounding sterile TPN preparations or for 
batch compounding (e.g., sterile water for injection (SWFI); 5%, 10%, 
and 70% dextrose in SWFI; 0.9% sodium chloride; 0.45% sodium chlo­
ride; 5% dextrose/0.9% sodium chloride; 5% dextrose/0.45% sodium 
chloride). 
(46) SOPs--Standard operating procedures. 
(47) Terminal Sterilization--The application of a lethal 
process, e.g., steam under pressure or autoclaving, to sealed final 
preparation containers for the purpose of achieving a predetermined 
sterility assurance level of usually less than 106, i.e., or a probability 
of less than one in one million of a non-sterile unit. 
(48) Unidirectional Flow--An airflow moving in a single 
direction in a robust and uniform manner and at sufficient speed to re­
producibly sweep particles away from the critical processing or testing 
area. 




(A) General. The pharmacy shall have a pharmacist­
in-charge in compliance with the specific license classification of the 
pharmacy. 
(B) Responsibilities. In addition to the responsibilities 
for the specific class of pharmacy, the pharmacist-in-charge shall have 
the responsibility for, at a minimum, the following concerning the com­
pounding of sterile preparations: 
(i) developing a system to ensure that all pharmacy 
personnel responsible for compounding and/or supervising the com­
pounding of sterile preparations within the pharmacy receive appropri­
ate education and training and competency evaluation; 
(ii) determining that all personnel involved in com­
pounding sterile preparations obtain continuing education appropriate 
for the type of compounding done by the personnel; 
(iii) supervising a system to ensure appropriate pro­
curement of drugs and devices and storage of all pharmaceutical mate­
rials including pharmaceuticals, components used in the compounding 
of sterile preparations, and drug delivery devices; 
(iv) ensuring that the equipment used in compound­
ing is properly maintained; 
(v) developing a system for the disposal and distri­
bution of drugs from the pharmacy; 
(vi) developing a system for bulk compounding or 
batch preparation of drugs; 
(vii) developing a system for the compounding, 
sterility assurance, quality assurance, and quality control of sterile 
preparations; and 
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(viii) if applicable, ensuring that the pharmacy has a 
system to dispose of hazardous waste in a manner so as not to endanger 
the public health. 
(2) Pharmacists. Special requirements for compounding 
sterile preparations. 
(A) All pharmacists engaged in compounding sterile 
preparations shall: 
(i) possess the education, training, and proficiency 
necessary to properly and safely perform compounding duties under­
taken or supervised; and 
(ii) obtain continuing education appropriate for the 
type of compounding done by the pharmacist. 
(B) A pharmacist shall inspect and approve all compo­
nents, drug preparation containers, closures, labeling, and any other 
materials involved in the compounding process. 
(C) A pharmacist shall review all compounding records 
for accuracy and conduct in-process and final checks to ensure that 
errors have not occurred in the compounding process. 
(D) A pharmacist is responsible for the proper mainte­
nance, cleanliness, and use of all equipment used in the compounding 
process. 
(E) A pharmacist shall be accessible at all times to re­
spond to patients’ and other health professionals’ questions and needs. 
Such access may be through a telephone or pager which is answered 
24 hours a day. 
(3) Pharmacy technicians and pharmacy technician 
trainees. Pharmacy technicians and pharmacy technician trainees may 
compound sterile preparations provided the pharmacy technicians 
and/or pharmacy technician trainees: 
(A) have completed the education and training specified 
in paragraph (4) of this subsection; and 
(B) are supervised by a pharmacist who has completed 
the training specified in paragraph (4) of this subsection, conducts in-
process and final checks, and affixes his or her initials to the appropriate 
quality control records. 
(4) Special education, training, and evaluation require­
ments for pharmacy personnel compounding or responsible for the 
direct supervision of pharmacy personnel compounding sterile prepa­
rations. 
(A) General. 
(i) All pharmacy personnel preparing sterile prepa­
rations shall receive didactic and experiential training and competency 
evaluation through demonstration, testing (written and practical) as 
outlined by the pharmacist-in-charge and described in the policy and 
procedure or training manual. Such training shall include instruction 
and experience in the following areas: 
(I) aseptic technique; 
(II) critical area contamination factors; 
(III) environmental monitoring; 
(IV) structure and engineering controls related to 
facilities; 
(V) equipment and supplies; 
(VI) sterile preparation calculations and termi­
nology; 
(VII) sterile preparation compounding documen­
tation; 
(VIII) quality assurance procedures; 
(IX) aseptic preparation procedures including 
proper gowning and gloving technique; 
(X) handling of cytotoxic and hazardous drugs, 
if applicable; and 
(XI) general conduct in the controlled area. 
(ii) The aseptic technique of each person compound­
ing or responsible for the direct supervision of personnel compound­
ing sterile preparations shall be observed and evaluated as satisfactory 
through written and practical tests, and media-fill challenge testing, and 
such evaluation documented. 
(iii) Although media-fill tests may be incorporated 
into the experiential portion of a training program, media-fill tests must 
be conducted at each pharmacy where an individual compounds sterile 
preparations. No preparation intended for patient use shall be com­
pounded by an individual until the on-site media-fill tests test indicates 
that the individual can competently perform aseptic procedures, ex­
cept that a pharmacist may temporarily compound sterile preparations 
and supervise pharmacy technicians compounding sterile preparations 
without media-fill tests provided the pharmacist: 
(I) has completed a recognized course in an ac­
credited college of pharmacy or a course sponsored by an ACPE ac­
credited provider which provides 20 hours of instruction and experi­
ence in the areas listed in this subparagraph; and 
(II) completes the on-site media-fill tests within 
seven days of commencing work at the pharmacy. 
(iv) Media-fill tests procedures for assessing the 
preparation of specific types of sterile preparations shall be represen­
tative of all types of manipulations, products, risk levels, and batch 
sizes that personnel preparing that type of sterile preparation are likely 
to encounter. 
(v) The pharmacist-in-charge shall ensure continu­
ing competency of pharmacy personnel through in-service education, 
training, and media-fill tests to supplement initial training. Personnel 
competency shall be evaluated: 
(I) during orientation and training prior  to  the  
regular performance of those tasks; 
(II) whenever the quality assurance program 
yields an unacceptable result; 
(III) whenever unacceptable techniques are ob­
served; and 
(IV) at least on an annual basis for low- and 
medium-risk level compounding, and every six months for high-risk 
level compounding. 
(B) Pharmacists. 
(i) All pharmacists who compound sterile prepara­
tions for administration to patients or supervise pharmacy technicians 
and pharmacy technician trainees compounding sterile preparations 
shall: 
(I) complete through a single course, a minimum 
of 20 hours of instruction and experience in the areas listed in subpara­
graph (A) of this paragraph. Such training may be obtained through: 
(-a-) completion of a structured on-the-job di­
dactic and experiential training program at this pharmacy which pro­
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vides 20 hours of instruction and experience in the areas listed in para­
graph (1) of this subsection. Such training may not be transferred to 
another pharmacy unless the pharmacies are under common ownership 
and control and use a common training program; or 
(-b-) completion of a recognized course in an 
accredited college of pharmacy or a course sponsored by an ACPE ac­
credited provider which provides 20 hours of instruction and experi­
ence in the areas listed in subparagraph (A) of this paragraph. 
(II)	 possess knowledge about: 
(-a-) aseptic processing; 
(-b-) quality control and quality assurance as 
related to environmental, component, and finished preparation release 
checks and tests; 
(-c-) chemical, pharmaceutical, and clinical 
properties of drugs; 
(-d-) container, equipment, and closure sys­
tem selection; and 
(-e-) sterilization techniques. 
(ii) The required experiential portion of the training 
programs specified in this subparagraph must be supervised by an indi­
vidual who has already completed training as specified in subparagraph 
(B) or (C) of this paragraph. 
(C) Pharmacy technicians and pharmacy technician 
trainees.  In addition to specific qualifications for registration, all phar­
macy technicians and pharmacy technician trainees who compound 
sterile preparations for administration to patients shall: 
(i) have initial training obtained either through com­
pletion of: 
(I) a single course, a minimum of 40 hours of in­
struction and experience in the areas listed in subparagraph (A) of this 
paragraph. Such training may be obtained through: 
(-a-) completion of a structured on-the-job di­
dactic and experiential training program at this pharmacy which pro­
vides 40 hours of instruction and experience in the areas listed in sub­
paragraph (A) of this paragraph. Such training may not be transferred 
to another pharmacy unless the pharmacies are under common owner­
ship and control and use a common training program; or 
(-b-) completion of a course sponsored by an 
ACPE accredited provider which provides 40 hours of instruction and 
experience in the areas listed in subparagraph (A) of this paragraph; or 
(II) a training program which is accredited by the 
American Society of Health-System Pharmacists. Individuals enrolled 
in training programs accredited by the American Society of Health-
System Pharmacists may compound sterile preparations in a licensed 
pharmacy provided: 
(-a-) the compounding occurs only during 
times the individual is assigned to a pharmacy as a part of the experien­
tial component of the American Society of Health-System Pharmacists 
training program; 
(-b-) the individual is under the direct super­
vision of and responsible to a pharmacist who has completed training 
as specified in subparagraph (B) of this paragraph; and 
(-c-) the supervising pharmacist conducts in-
process and final checks. 
(ii) acquire the required experiential portion of the 
training programs specified in this subparagraph under the supervision 
of an individual who has already completed training as specified in 
subparagraph (B) or (C) of this paragraph. 
(D) Documentation of Training. The pharmacy shall 
maintain a record on each person who compounds sterile preparations. 
The record shall contain, at a minimum, a written record of initial and 
in-service training, education, and the results of written and practical 
testing and media-fill testing of pharmacy personnel. The record shall 
be maintained and contain the following information: 
(i) name of the person receiving the training or com­
pleting the testing or media-fill tests; 
(ii) date(s) of the training, testing, or media-fill chal­
lenge testing; 
(iii) general description of the topics covered in the 
training or testing or of the process validated; 
(iv) name of the person supervising the training, 
testing, or media-fill challenge testing; and 
(v) signature or initials of the person receiving the 
training or completing the testing or media-fill challenge testing and the 
pharmacist-in-charge or other pharmacist employed by the pharmacy 
and designated by the pharmacist-in-charge as responsible for training, 
testing, or media-fill challenge testing of personnel. 
(d) Operational Standards. 
(1) General Requirements. 
(A) Sterile preparations may be compounded in li­
censed pharmacies: 
(i) upon presentation of a practitioner’s prescription 
drug or medication order based on a valid pharmacist/patient/prescriber 
relationship; 
(ii) in anticipation of future prescription drug or 
medication orders based on routine, regularly observed prescribing 
patterns; or 
(iii) in reasonable quantities for office use by a prac­
titioner and for use by a veterinarian. 
(B) Sterile compounding in anticipation of future pre­
scription drug or medication orders must be based upon a history of re­
ceiving valid prescriptions issued within an established pharmacist/pa­
tient/prescriber relationship, provided that in the pharmacist’s profes­
sional judgment the quantity prepared is stable for the anticipated shelf 
time. 
(i) The pharmacist’s professional judgment shall be 
based on the criteria used to determine a beyond-use date outlined in 
paragraph (5)(G) of this subsection. 
(ii) Documentation of the criteria used to determine 
the stability for the anticipated shelf time must be maintained and be 
available for inspection. 
(iii) Any preparation compounded in anticipation of 
future prescription drug or medication orders shall be labeled. Such 
label shall contain: 
(I) name and strength of the compounded prepa­
ration or list of the active ingredients and strengths; 
(II) facility’s lot number; 
(III) beyond-use date as determined by the phar­
macist using appropriate documented criteria as outlined in paragraph 
(5)(G) of this subsection; 
(IV) quantity or amount in the container; 
(V) appropriate ancillary instructions, such as 
storage instructions or cautionary statements, including hazardous 
drug warning labels where appropriate; and 
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(VI) device-specific instructions, where appro­
priate. 
(C) Commercially available products may be com­
pounded for dispensing to individual patients provided the following 
conditions are met: 
(i) the commercial product is not reasonably avail­
able from normal distribution channels in a timely manner to meet pa­
tient’s needs; 
(ii) the pharmacy maintains documentation that the 
product is not reasonably available due to a drug shortage or unavail­
ability from the manufacturer; and 
(iii) the prescribing practitioner has requested that 
the drug be compounded as described in subparagraph (D) of this para­
graph. 
(D) A pharmacy may not compound preparations that 
are essentially copies of commercially available products (e.g., the 
preparation is dispensed in a strength that is only slightly different from 
a commercially available product) unless the prescribing practitioner 
specifically orders the strength or dosage form and specifies why the 
patient needs the particular strength or dosage form of the preparation. 
The prescribing practitioner shall provide documentation of a patient 
specific medical need and the preparation produces a clinically sig­
nificant therapeutic response (e.g. the physician requests an alternate 
product due to hypersensitivity to excipients or preservative in the 
FDA-approved product, or the physician requests an effective alternate 
dosage form) or if the drug product is not commercially available. 
The unavailability of such drug product must be documented prior 
to compounding. The methodology for documenting unavailability 
includes maintaining a copy of the wholesaler’s notification showing 
back-ordered, discontinued, or out-of-stock items. This documenta­
tion must be available in hard-copy or electronic format for inspection 
by the board. 
(E) A pharmacy may enter into an agreement to com­
pound and dispense prescription/medication orders for another phar­
macy provided the pharmacy complies with the provisions of §291.125 
of this title (relating to Centralized Prescription Dispensing). 
(F) Compounding pharmacies/pharmacists may adver­
tise and promote the fact that they provide sterile prescription com­
pounding services, which may include specific drug preparations and 
classes of drugs. 
(G) A pharmacy may not compound veterinary prepa­
rations for use in food producing animals except in accordance with 
federal guidelines. 
(2) Microbial Contamination Risk Levels. Risk Levels for 
sterile compounded preparations shall be as outlined in Chapter 797, 
Pharmacy Compounding--Sterile Preparations of the USP/NF and as 
listed below. 
(A) Low-risk level compounded sterile preparations. 
(i) Low-Risk conditions. Low-risk level com­
pounded sterile preparations are those compounded under all of the 
following conditions. 
(I) The compounded sterile preparations are 
compounded with aseptic manipulations entirely within ISO Class 5 or 
better air quality using only sterile ingredients, products, components, 
and devices. 
(II) The compounding involves only transfer, 
measuring, and mixing manipulations with closed or sealed packaging 
systems that are preformed promptly and attentively. 
(III) Manipulations are limited to aseptically 
opening ampuls, penetrating sterile stoppers on vials with sterile 
needles and syringes, and transferring sterile liquids in sterile syringes 
to sterile administration devices and packages of other sterile products. 
(IV) For a low-risk preparation, in the absence of 
direct sterility testing results or appropriate information sources that 
justify different limits, the storage periods may not exceed the follow­
ing periods: before administration, 48 hours at controlled room tem­
perature, for not more than 14 days if stored at a cold temperature, and 
for 45 days if stored in a frozen state at minus 20 degrees Celsius or 
colder). For delayed activation device systems, the storage period be­
gins when the device is activated. 
(ii) Examples of Low-Risk Compounding. Exam­
ples of low-risk compounding include the following. 
(I) Single volume transfers of sterile dosage 
forms from ampuls, bottles, bags, and vials using sterile syringes 
with sterile needles, other administration devices, and other sterile 
containers. The solution content of ampules shall be passed through a 
sterile filter to remove any glass particles. 
(II) Manually measuring and mixing no more 
than three manufactured products to compound drug admixtures. 
(B) Low-Risk Level compounded sterile preparations 
with 12-hour or less beyond-use date. Low-risk level compounded ster­
ile preparations are those compounded pursuant to a physician’s order 
for a specific patient under all of the following conditions. 
(i) The compounded sterile preparations are com­
pounded in compounding aseptic isolator or compounding aseptic con­
tainment isolator that does not meet the requirements described in para­
graph (5)(A)(ii)(II) of this subsection relating to Low and Medium Risk 
Preparations or the compounded sterile preparations are compounded 
in laminar airflow workbench or a biological safety cabinet that cannot 
be located within an ISO Class 7 buffer area. 
(ii) The primary engineering control device is lo­
cated in a segregated compounding area restricted to sterile compound­
ing activities that minimizes the risk of contamination of the com­
pounded sterile preparation. 
(iii) The segregated compounding area shall not be 
in a location that has unsealed windows or doors that connect to the 
outdoors, or that is adjacent to construction sites, warehouses, or food 
preparation. 
(iv) For a low-risk preparation compounded as de­
scribed in clauses (i) - (iii) of this subparagraph, administration of such 
compounded sterile preparations must commence within 12 hours of 
preparation or as recommended in the manufacturers’ package insert, 
whichever is less. 
(C) Medium-risk level compounded sterile prepara­
tions. 
(i) Medium-Risk Conditions. Medium-risk level 
compounded sterile preparations, are those compounded aseptically 
under low-risk conditions and one or more of the following conditions 
exists. 
(I) Multiple individual or small doses of sterile 
products are combined or pooled to prepare a compounded sterile 
preparation that will be administered either to multiple patients or to 
one patient on multiple occasions. 
(II) The compounding process includes complex 
aseptic manipulations other than the single-volume transfer. 
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(III) The compounding process requires unusu­
ally long duration, such as that required to complete the dissolution or 
homogenous mixing (e.g., reconstitution of intravenous immunoglob­
ulin or other intravenous protein products). 
(IV) The compounded sterile preparations do not 
contain broad spectrum bacteriostatic substances and they are admin­
istered over several days (e.g., an externally worn infusion device). 
(V) For a medium-risk preparation, in the ab­
sence of direct sterility testing results or appropriate information 
sources that justify different limits the beyond use dates may not 
exceed the following time periods: before administration, the com­
pounded sterile preparations are properly stored and are exposed for 
not more than 30 hours at controlled room temperature, for not more 
than 9 days at a cold temperature, and for 45 days in solid frozen state 
at minus 20 degrees Celsius or colder. 
(ii) Examples of medium-risk compounding. Exam­
ples of medium-risk compounding include the following. 
(I) Compounding of total parenteral nutrition flu­
ids using a manual or automated device during which there are multiple 
injections, detachments, and attachments of nutrient source products to 
the device or machine to deliver all nutritional components to a final 
sterile container. 
(II) Filling of reservoirs of injection and infusion 
devices with multiple sterile drug products and evacuations of air from 
those reservoirs before the filled device is dispensed. 
(III) Filling of reservoirs of injection and infu­
sion devices with volumes of sterile drug solutions that will be admin­
istered over several days at ambient temperatures between 25 and 40 
degrees Celsius (77 and 104 degrees Fahrenheit). 
(IV) Transfer of volumes from multiple ampuls 
or vials into a single, final sterile container or product. 
(D) High-risk level compounded sterile preparations. 
(i) High-risk Conditions. High-risk level com­
pounded sterile preparations are those compounded under any of the 
following conditions. 
(I) Non-sterile ingredients, including manufac­
tured products are incorporated or a non-sterile device is employed be­
fore terminal sterilization. 
(II) Sterile ingredients, components, devices, 
and mixtures are exposed to air quality inferior to ISO Class 5. This 
includes storage in environments inferior to ISO Class 5 of opened 
or partially used packages of manufactured sterile products that lack 
antimicrobial preservatives. 
(III) Non-sterile preparations are exposed no 
more than 6 hours before being sterilized. 
(IV) It is assumed, and not verified by examina­
tion of labeling and documentation from suppliers or by direct determi­
nation, that the chemical purity and content strength of ingredients meet 
their original or compendial specifications in unopened or in opened 
packages of bulk ingredients. 
(V) For a high-risk preparation, in the absence of 
direct sterility testing results or appropriate information sources that 
justify different limits, the storage periods cannot exceed the following 
time periods: before administration, the compounded sterile prepara­
tions are properly stored and are exposed for not more than 24 hours at 
controlled room temperature, for not more than 3 days at a cold tem­
perature, and for 45 days in solid frozen state at minus 20 degrees or 
colder. 
(VI) All non-sterile measuring, mixing, and pu­
rifying equipment is rinsed thoroughly with sterile, pyrogen-free wa­
ter, and then thoroughly drained or dried immediately before use for 
high-risk compounding while assuring cleanliness. All high-risk com­
pounded sterile aqueous solutions subjected to terminal sterilization are 
passed through a filter with a nominal porosity not larger than 1.2 mi­
cron preceding or during filling into their final containers to remove 
particulate matter. Sterilization of high-risk level compounded ster­
ile preparations by filtration shall be performed entirely within an ISO 
Class 5 or superior air quality environment. 
(ii) Examples of high-risk compounding. Examples 
of high-risk compounding include the following. 
(I) Dissolving non-sterile bulk drug powders to 
make solutions, which will be terminally sterilized. 
(II) Exposing the sterile ingredients and compo­
nents used to prepare and package compounded sterile preparations to 
room air quality worse than ISO Class 5. 
(III) Measuring and mixing sterile ingredients in 
non-sterile devices before sterilization is performed. 
(IV) Assuming, without appropriate evidence or 
direct determination, that packages of bulk ingredients contain at least 
95% by weight of their active chemical moiety and have not been con­
taminated or adulterated between uses. 
(3) Immediate Use Compounded Sterile Preparations. For 
the purpose of emergency or immediate patient care, such situations 
may include cardiopulmonary resuscitation, emergency room treat­
ment, preparation of diagnostic agents, or critical therapy where the 
preparation of the compounded sterile preparation under low-risk level 
conditions would subject the patient to additional risk due to delays 
in therapy. Compounded sterile preparations are exempted from the 
requirements described in this paragraph for low-risk, medium-risk, 
and high-risk level compounded sterile preparations when all of the 
following criteria are met. 
(A) Only simple aseptic measuring and transfer manip­
ulations are performed with not more than three sterile non-hazardous 
commercial drug and diagnostic radiopharmaceutical drug products, 
including an infusion or diluent solution. 
(B) Unless required for the preparation, the preparation 
procedure occurs continuously without delays or interruptions and does 
not exceed 1 hour. 
(C) Administration begins not later than one hour fol­
lowing the completion of preparing the compounded sterile prepara­
tion. 
(D) When the compounded sterile preparations is not 
administered by the person who prepared it, or its administration is 
not witnessed by the person who prepared it, the compounded sterile 
preparation shall bear a label listing patient identification information 
such as name and identification number(s), the names and amounts of 
all ingredients, the name or initials of the person who prepared the 
compounded sterile preparation, and the exact 1-hour beyond-use time 
and date. 
(E) If administration has not begun within one hour fol­
lowing the completion of preparing the compounded sterile prepara­
tion, the compounded sterile preparation is promptly and safely dis­
carded. Immediate use compounded sterile preparations shall not be 
stored for later use. 
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(F) Cytotoxic drugs shall not be prepared as immediate 
use compounded sterile preparations. 
(4) Library. In addition to the library requirements of the 
pharmacy’s specific license classification, a pharmacy shall maintain 
current or updated copies in hard-copy or electronic format of each of 
the following: 
(A) a reference text on injectable drug preparations, 
such as Handbook on Injectable Drug Products; 
(B) a specialty reference text appropriate for the scope 
of pharmacy services provided by the pharmacy, e.g., if the pharmacy 
prepares hazardous drugs, a reference text on the preparation of haz­
ardous drugs; and 
(C) the United States Pharmacopeia/National Formu­
lary or the USP Pharmacist’s Pharmacopeia containing USP Chapter 
797, Pharmaceutical Compounding--Sterile Preparations. 
(5) Environment. Compounding facilities shall be physi­
cally designed and environmentally controlled to minimize airborne 
contamination of critical sites. 
(A) Low and Medium Risk Preparations. 
(i) A pharmacy that prepares low- and medium-risk 
preparations shall have a clean room/controlled area for the compound­
ing of sterile preparations that is constructed to minimize the opportuni­
ties for particulate and microbial contamination. The clean room/con­
trolled area shall: 
(I) be clean, well lit, and of sufficient size to sup­
port sterile compounding activities; 
(II) be used only for the compounding of sterile 
preparations; 
(III) be designed such that hand sanitizing and 
gowning occurs outside the buffer area but allows hands-free access 
by compounding personnel to the buffer room/area; 
(IV) have non-porous and washable floors or 
floor covering to enable regular disinfection; 
(V) be ventilated in a manner to avoid disruption 
from the HVAC system and room cross-drafts; 
(VI) have walls, ceilings, floors, fixtures, shelv­
ing, counters, and cabinets that are smooth, impervious, free from 
cracks and crevices (e.g., coved), nonshedding and resistant to damage 
by disinfectant agents; 
(VII) have junctures of ceilings to walls coved or 
caulked to avoid cracks and crevices; 
(VIII) have drugs and supplies stored on shelving 
areas above the floor to permit adequate floor cleaning; 
(IX) contain only the appropriate compounding 
supplies and not be used for bulk storage for supplies and materials. 
Objects that shed particles shall not be brought into the controlled area; 
(X) contain an anteroom/ante-zone that provides 
at least an ISO class 8 air quality and may contain a sink that enables 
hands-free use with a closed system of soap dispensing to minimize the 
risk of extrinsic contamination; and 
(XI) contain a buffer zone or buffer room de­
signed to maintain at least ISO Class 7 conditions. The following is 
applicable for the buffer area. 
(-a-) There shall be some demarcation desig­
nation that delineates the anteroom or area from the buffer area. The 
demarcation shall be such that it does not create conditions that could 
adversely affect the cleanliness of the area. 
(-b-) The buffer area shall be segregated from 
surrounding, unclassified spaces to reduce the risk of contaminants be­
ing blown, dragged, or otherwise introduced into the filtered unidi­
rectional airflow environment, and this segregation should be continu­
ously monitored. 
(-c-) A buffer zone that is not physically sep­
arated from the anteroom shall employ the principle of displacement 
airflow as defined in Chapter 797, Pharmaceutical Compounding--Ster­
ile Preparations, of the USP/NF, with limited access to personnel. 
(-d-) The buffer area shall not contain sources 
of water (i.e., sinks) or floor drains. 
(ii) The pharmacy shall prepare sterile pharmaceuti­
cals in a primary engineering control device, such as a laminar air flow 
hood, biological safety cabinet, compounding aseptic isolator, com­
pounding aseptic containment isolator which is capable of maintaining 
at least ISO Class 5 conditions during normal activity. 
(I) The primary engineering control shall: 
(-a-) be located in the buffer area or room and 
placed in the buffer area in a manner as to avoid conditions that could 
adversely affect its operation such as strong air currents from opened 
doors, personnel traffic, or air streams from the heating, ventilating and 
air condition system. 
(-b-) be certified by an independent contrac­
tor according to the International Organization of Standardization 
(ISO) Classification of Particulate Matter in Room Air (ISO 14644-1) 
for operational efficiency at least every six months and when it is 
relocated, in accordance with the manufacturer’s specifications; and 
(-c-) have pre-filters inspected periodically 
and replaced as needed, in accordance with written policies and 
procedures and the manufacturer’s specification, and the inspection 
and/or replacement date documented. 
(II) The compounding aseptic isolator or com­
pounding aseptic containment isolator must be placed in an ISO Class 
7 buffer area unless the isolator meets all of the following conditions. 
(-a-) The isolator must provide isolation from 
the room and maintain ISO Class 5 during dynamic operating condi­
tions including transferring ingredients, components, and devices into 
and out of the isolator and during preparation of compounded sterile 
preparations. 
(-b-) Particle counts sampled approximately 
6 to 12 inches upstream of the critical exposure site must maintain ISO 
Class 5 levels during compounding operations. 
(-c-) The pharmacy shall maintain documen­
tation from the manufacturer that the isolator meets this standard when 
located in worse than ISO Class 7 environments. 
(B) High-risk Preparations. In addition to the require­
ments in subparagraph (A) of this paragraph, when high-risk prepara­
tions are compounded, the primary engineering control shall be located 
in a buffer room that provides a physical separation, through the use of 
walls, doors and pass-throughs and has a minimum differential positive 
pressure of 0.02 to 0.05 inches water column. 
(C) Automated compounding device. If automated 
compounding devices are used, the pharmacy shall have a method to 
calibrate and verify the accuracy of automated compounding devices 
used in aseptic processing and document the calibration and verifica­
tion on a routine basis, based on the manufacturer’s recommendations. 
(D) Cytotoxic drugs. If the preparation is cytotoxic, the 
following is also applicable. 
(i) General. 
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(I) All personnel involved in the compounding 
of cytotoxic products shall wear appropriate protective apparel, such 
as gowns, face masks, eye protection, hair covers, shoe covers or ded­
icated shoes, and appropriate gloving. 
(II) Appropriate safety and containment tech­
niques for compounding cytotoxic drugs shall be used in conjunction 
with aseptic techniques required for preparing sterile preparations. 
(III) Disposal of cytotoxic waste shall comply 
with all applicable local, state, and federal requirements. 
(IV) Prepared doses of cytotoxic drugs must be 
dispensed, labeled with proper precautions inside and outside, and dis­
tributed in a manner to minimize patient contact with cytotoxic agents. 
(ii) Primary engineering control device. Cytotoxic 
drugs shall be prepared in a Class II or III vertical flow biological safety 
cabinet or compounding aseptic containment isolator located in an ISO 
Class 7 area that is physically separated from other preparation areas. 
The area for preparation of sterile chemotherapeutic preparations shall: 
(I) have not less than 0.01 inches water column 
negative pressure to the adjacent positive pressure ISO Class 7 or better 
antearea; and 
(II) have a pressure indicator that can be readily 
monitored for correct room pressurization. 
(E) Cleaning and disinfecting the sterile compounding 
areas. The following cleaning and disinfecting practices and frequen­
cies apply to direct and contiguous compounding areas, which include 
ISO Class 5 compounding areas for exposure of critical sites as well as 
buffer rooms, anterooms, and ante-areas. 
(i) The pharmacist-in-charge is responsible for de­
veloping written procedures for cleaning and disinfecting the direct 
and contiguous compounding areas and assuring the procedures are fol­
lowed. 
(ii) These procedures shall be conducted prior to 
and after each work shift (at a minimum of every 12 hours while the 
pharmacy is open) and when there are spills or environmental quality 
breaches. 
(iii) Before compounding is performed, all items are 
removed from the direct and contiguous compounding areas and all 
surfaces are cleaned of loose material and residue from spills, followed 
by an application of a residue-free disinfecting agent (e.g., IPA), that is 
left on for a time sufficient to exert its antimicrobial effect. 
(iv) Work surfaces near the direct and contiguous 
compounding areas in the buffer or clean area are cleaned of loose ma­
terial and residue from spills, followed by an application of a residue-
free disinfecting agent that is left on for a time sufficient to exert its 
antimicrobial effect. 
(v) Floors in the buffer or clean area are cleaned by 
mopping at least once daily when no aseptic operations are in progress 
preceding from the buffer or clean room area to the anteroom area. 
(vi) In the anteroom area, walls, ceilings, and shelv­
ing shall be cleaned monthly. 
(vii) Supplies and equipment removed from ship­
ping cartons must be wiped with a disinfecting agent, such as IPA. 
However, if supplies are received in sealed pouches, the pouches may 
be removed as the supplies are introduced into the buffer or clean area 
without the need to disinfect the individual supply items. No shipping 
or other external cartons may be taken into the buffer or clean area. 
(viii) Storage shelving, emptied of all supplies, 
walls, and ceilings are cleaned and disinfected at planned intervals, 
monthly, if not more frequently. 
(F) Security requirements. The pharmacy may autho­
rize personnel to gain access to that area of the pharmacy containing 
dispensed sterile preparations, in the absence of the pharmacist, for the 
purpose of retrieving dispensed prescriptions to deliver to patients. If 
the pharmacy allows such after-hours access, the area containing the 
dispensed sterile pharmaceuticals shall be an enclosed and lockable 
area separate from the area containing undispensed prescription drugs. 
A list of the authorized personnel having such access shall be in the 
pharmacy’s policy and procedure manual. 
(G) Storage requirements and beyond-use dating. 
(i) Storage requirements. All drugs shall be stored at 
the proper temperature and conditions, as defined in the  USP/NF  and  
in §291.15 of this title (relating to Storage of Drugs). 
(ii) Beyond-use dating. 
(I) Beyond-use dates for compounded sterile 
preparations shall be assigned based on professional experience, which 
shall include careful interpretation of appropriate information sources 
for the same or similar formulations. 
(II) Beyond-use dates for compounded sterile 
preparations that are prepared strictly in accordance with manufactur­
ers’ product labeling must be those specified in that labeling, or from 
appropriate literature sources or direct testing. 
(III) Beyond-use dates for compounded sterile 
preparations that lack justification from either appropriate literature 
sources or by direct testing evidence must be assigned as described in 
Chapter 797, Pharmaceutical Compounding--Sterile Preparations of 
the USP/NF. 
(6) Equipment and supplies. Pharmacies compounding 
sterile preparations shall have the following equipment and supplies: 
(A) a calibrated system or device (i.e., thermometer) to 
monitor the temperature to ensure that proper storage requirements are 
met, if sterile pharmaceuticals are stored in the refrigerator; 
(B) a calibrated system or device to monitor the tem­
perature where bulk chemicals are stored; 
(C) if applicable, a Class A prescription balance, or an­
alytical balance and weights. Such balance shall be properly main­
tained and subject to periodic inspection by the Texas State Board of 
Pharmacy; 
(D) equipment and utensils necessary for the proper 
compounding of sterile preparations. Such equipment and utensils 
used in the compounding process shall be: 
(i) of appropriate design, appropriate capacity, and 
be operated within designed operational limits; 
(ii) of suitable composition so that surfaces that con­
tact components, in-process material, or drug products shall not be re­
active, additive, or absorptive so as to alter the safety, identity, strength, 
quality, or purity of the drug preparation beyond the desired result; 
(iii) cleaned and sanitized immediately prior to and 
after each use; and 
(iv) routinely inspected, calibrated (if necessary), or 
checked to ensure proper performance; 
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(E) appropriate disposal containers for used needles, 
syringes, etc., and if applicable, hazardous waste from the preparation 
of hazardous drugs and/or biohazardous waste; 
(F) appropriate packaging or delivery containers to 
maintain proper storage conditions for sterile preparations; 
(G) infusion devices, if applicable; and 
(H) all necessary supplies, including: 
(i) disposable needles, syringes, and other supplies 
for aseptic mixing; 
(ii) disinfectant cleaning solutions; 
(iii) hand washing agents with bactericidal action; 
(iv) disposable, lint free towels or wipes; 
(v) appropriate filters and filtration equipment; 
(vi) cytotoxic spill kits, if applicable; and 
(vii) masks, caps, coveralls or gowns with tight 
cuffs, shoe covers, and gloves, as applicable. 
(7) Labeling. 
(A) Prescription drug or medication orders. In addition 
to the labeling requirements for the pharmacy’s specific license clas­
sification, the label dispensed or distributed pursuant to a prescription 
drug or medication order shall contain the following. 
(i) The generic name(s) or the official name(s)  of  the  
principal active ingredient(s) of the compounded sterile preparation. 
(ii) For outpatient prescription orders only, a state­
ment that the compounded sterile preparation has been compounded 
by the pharmacy. (An auxiliary label may be used on the container to 
meet this requirement). 
(iii) A beyond-use date. The beyond-use date shall 
be determined as outlined in Chapter 797, Pharmacy Compounding-­
Sterile Preparations of the USP/NF, and paragraph (4) of this subsec­
tion. 
(B) Batch. If the sterile pharmaceutical is compounded 
in a batch, the following shall also be included on the batch label. 
(i) unique lot number assigned to the batch; 
(ii) quantity; 
(iii) appropriate ancillary instructions, such as stor­
age instructions or cautionary statements, including hazardous drug 
warning labels where appropriate; and 
(iv) device-specific instructions, where appropriate. 
(C) Pharmacy bulk package. The label of a pharmacy 
bulk package shall: 
(i) state prominently "Pharmacy Bulk Package--Not 
for Direct Infusion;" 
(ii) contain or refer to information on proper tech­
niques to help ensure safe use of the preparation; and 
(iii) bear a statement limiting the time frame in 
which the container may be used once it has been entered, provided it 
is held under the labeled storage conditions. 
(8) Written drug information for prescription drug orders 
only. Written information about the compounded preparation or its 
major active ingredient(s) shall be given to the patient at the time of 
dispensing a prescription drug order. A statement which indicates that 
the preparation was compounded by the pharmacy must be included 
in this written information. If there is no written information available, 
the patient shall be advised that the drug has been compounded and how 
to contact a pharmacist, and if appropriate, the prescriber, concerning 
the drug. 
(9) Pharmaceutical Care Services. In addition to the 
pharmaceutical care requirements for the pharmacy’s specific license 
classification, the following requirements for sterile preparations 
compounded pursuant to prescription drug orders must be met. 
(A) Primary provider. There shall be a designated 
physician primarily responsible for the patient’s medical care. There 
shall be a clear understanding between the physician, the patient, and 
the pharmacy of the responsibilities of each in the areas of the delivery 
of care, and the monitoring of the patient. This shall be documented in 
the patient medication record (PMR). 
(B) Patient training. The pharmacist-in-charge shall de­
velop policies to ensure that the patient and/or patient’s caregiver re­
ceives information regarding drugs and their safe and appropriate use, 
including instruction when applicable, regarding: 
(i) appropriate disposition of hazardous solutions 
and ancillary supplies; 
(ii) proper disposition of controlled substances in 
the home; 
(iii) self-administration of drugs, where appropriate; 
(iv) emergency procedures, including how to con­
tact an appropriate individual in the event of problems or emergencies 
related to drug therapy; and 
(v) if the patient or patient’s caregiver prepares ster­
ile preparations in the home, the following additional information shall 
be provided: 
(I) safeguards against microbial contamination, 
including aseptic techniques for compounding intravenous admixtures 
and aseptic techniques for injecting additives to premixed intravenous 
solutions; 
(II) appropriate storage methods, including stor­
age durations for sterile pharmaceuticals and expirations of self-mixed 
solutions; 
(III) handling and disposition of premixed and 
self-mixed intravenous admixtures; and 
(IV) proper disposition of intravenous admixture 
compounding supplies such as syringes, vials, ampules, and intra­
venous solution containers. 
(C) Pharmacist-patient relationship. It is imperative 
that a pharmacist-patient relationship be established and maintained 
throughout the patient’s course of therapy. This shall be documented 
in the patient’s medication record (PMR). 
(D) Patient monitoring. The pharmacist-in-charge shall 
develop policies to ensure that: 
(i) the patient’s response to drug therapy is moni­
tored and conveyed to the appropriate health care provider; and 
(ii) the first dose of any new drug therapy is admin­
istered in the  presence of an individual qualified to monitor for and 
respond to adverse drug reactions. 
(10) Drugs, components, and materials used in sterile com­
pounding. 
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(A) Drugs used in sterile compounding shall be a 
USP/NF grade substances manufactured in an FDA-registered facility. 
(B) If USP/NF grade substances are not available shall 
be of a chemical grade in one of the following categories: 
(i) Chemically Pure (CP); 
(ii) Analytical Reagent (AR); 
(iii) American Chemical Society (ACS); or 
(iv) Food Chemical Codex. 
(C) If a drug, component or material is not purchased 
from a FDA-registered facility, the pharmacist shall establish purity 
and stability by obtaining a Certificate of Analysis from the supplier 
and the pharmacist shall compare the monograph of drugs in a similar 
class to the Certificate of Analysis. 
(D) All components shall: 
(i) be manufactured in an FDA-registered facility; or 
(ii) in the professional judgment of the pharmacist, 
be of high quality and obtained from acceptable and reliable alternative 
sources; and 
(iii) stored in properly labeled containers in a clean, 
dry area, under proper temperatures. 
(E) Drug product containers and closures shall not 
be reactive, additive, or absorptive so as to alter the safety, identity, 
strength, quality, or purity of the compounded drug preparation beyond 
the desired result. 
(F) Components, drug preparation containers, and clo­
sures shall be rotated so that the oldest stock is used first. 
(G) Container closure systems shall provide adequate 
protection against foreseeable external factors in storage and use that 
can cause deterioration or contamination of the compounded drug 
preparation. 
(H) A pharmacy may not compound a preparation that 
contains ingredients appearing on a federal Food and Drug Adminis­
tration list of drug products withdrawn or removed from the market for 
safety reasons. 
(11) Compounding process. 
(A) Standard operating procedures (SOPs). All signif­
icant procedures performed in the compounding area shall be covered 
by written SOPs designed to ensure accountability, accuracy, quality, 
safety, and uniformity in the compounding process. At a minimum, 
SOPs shall be developed for: 
(i) the facility; 
(ii) equipment; 
(iii) personnel; 
(iv) preparation evaluation; 
(v) quality assurance; 
(vi) preparation recall; 
(vii) packaging; and 
(viii) storage of compounded sterile preparations. 
(B) USP/NF. Any compounded formulation with an of­
ficial monograph in the USP/NF shall be compounded, labeled, and 
packaged in conformity with the USP/NF monograph for the drug. 
(C) Personnel Cleansing and Garbing. 
(i) Any person with an apparent illness or open le­
sion that may adversely affect the safety or quality of a drug preparation 
being compounded shall be excluded from direct contact with compo­
nents, drug preparation containers, closures, any materials involved in 
the compounding process, and drug products until the condition is cor­
rected. 
(ii) Before entering the clean area, compounding 
personnel must remove the following: 
(I) personal outer garments (e.g., bandanas, 
coats, hats, jackets, scarves, sweaters, vests); 
(II) all cosmetics, because they shed flakes and 
particles; and 
(III) all hand, wrist, and other body jewelry. 
(iii) The wearing of artificial nails or extenders is 
prohibited while working in the sterile compounding environment. 
(iv) Personnel must don personal protective equip­
ment and perform hand hygiene in an order that proceeds from the dirt­
iest to the cleanest activities as follows: 
(I) Activities considered the dirtiest include don­
ning of dedicated shoes or shoe covers, head and facial hair covers (e.g., 
beard covers in addition to face masks), and face mask/eye shield. Eye 
shields are optional unless working with irritants like germicidal disin­
fecting agents. 
(II) After donning dedicated shoes or shoe cov­
ers, head and facial hair covers, and face masks, personnel shall per­
form a hand hygiene procedure by removing debris from underneath 
fingernails using a nail cleaner under running warm water followed 
by vigorous hand washing. Personnel shall begin washing arms at the 
hands and continue washing to elbows for at least 30 seconds with ei­
ther a plain (non-antimicrobial) soap, or antimicrobial soap, and water 
while in the anteroom/ante-area. 
(III) After completion of hand washing, person­
nel shall don clean non-shedding gowns with sleeves that fit snugly 
around the wrists. 
(IV) Gloves that form a continuous barrier with 
the gown shall be the last item donned before compounding begins. 
(V) Gloves, either those which are sterile or have 
been disinfected by applying 70% IPA or appropriate disinfectant to 
all contact surface areas and allowed to dry, that form a continuous 
barrier with the gown shall be the last item donned before compounding 
begins. Routine application of 70% IPA shall occur throughout the 
compounding day and whenever nonsterile surfaces are touched. 
(VI) When compounding personnel must tem­
porarily exit the ISO Class 7 environment during a work shift, the 
exterior gown, if not visibly soiled, may be removed and retained 
in the ISO Class 8 anteroom/ante-area, to be re-donned during that 
same work shift only. However, shoe covers, hair and facial hair 
covers, face mask/eye shield, and gloves must be replaced with new 
ones before re-entering the ISO Class 7 clean environment along with 
performing proper hand hygiene. 
(D) At each step of the compounding process, the phar­
macist shall ensure that components used in compounding are accu­
rately weighed, measured, or subdivided as appropriate to conform to 
the formula being prepared. 
(12) Quality Assurance. 
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(A) Initial Formula Validation. Prior to routine com­
pounding of a sterile preparation, a pharmacy shall conduct an evalua­
tion that shows that the pharmacy is capable of compounding a product 
that is sterile and that contains the stated amount of active ingredient(s). 
(i) Low risk preparations. 
(I) Quality assurance practices include, but are 
not limited to the following: 
(-a-) Routine disinfection and air quality test­
ing of the direct compounding environment to minimize microbial sur­
face contamination and maintain ISO Class 5 air quality. 
(-b-) Visual confirmation that compounding 
personnel are properly donning and wearing appropriate items and 
types of protective garments and goggles. 
(-c-) Review of all orders and packages of in­
gredients to ensure that the correct identity and amounts of ingredients 
were compounded. 
(-d-) Visual inspection of compounded sterile 
preparations to ensure the absence of particulate matter in solutions, the 
absence of leakage from vials and bags, and the accuracy and thorough­
ness of labeling. 
(II) Example of a Media-Fill Test Procedure. 
This, or an equivalent test, is performed at least annually by each 
person authorized to compound in a low-risk level under conditions 
that closely simulate the most challenging or stressful conditions 
encountered during compounding of low-risk level sterile produce. 
Once begun, this test is completed without interruption within an ISO 
Class 5 air quality environment. Three sets of four 5-milliliter aliquots 
of sterile Soybean--Casein Digest Medium are transferred with the 
same sterile 10-milliliter syringe and vented needle combination into 
separate sealed, empty, sterile 30-milliliter clear vials (i.e., four 5-mil­
liliter aliquots into each of three 30-milliliter vials). Sterile adhesive 
seals are aseptically affixed to the rubber closures on the three filled 
vials. The vials are incubated within a range of 20 - 35 degrees Celsius 
for 14 days. Failure is indicated by visible turbidity in the medium on 
or before 14 days. The media-fill test must include a positive-control 
sample. 
(ii) Medium risk preparations. 
(I) Quality assurance procedures for medium-
risk level compounded sterile preparations include all those for 
low-risk level compounded sterile preparations, as well as a more 
challenging media-fill test passed annually, or more frequently. 
(II) Example of a Media-Fill Test Procedure. 
This, or an equivalent test, is performed at least annually under 
conditions that closely simulate the most challenging or stressful 
conditions encountered during compounding. This test is completed 
without interruption within an ISO Class 5 air quality environment. 
Six 100-milliliter aliquots of sterile Soybean--Casein Digest Medium 
are aseptically transferred by gravity through separate tubing sets 
into separate evacuated sterile containers. The six containers are then 
arranged as three pairs, and a sterile 10-milliliter syringe and 18-gauge 
needle combination is used to exchange two 5-milliliter aliquots of 
medium from one container to the other container in the pair. For 
example, after a 5-milliliter aliquot from the first container is added 
to the second container in the pair, the second container is agitated for 
10 seconds, then a 5-milliliter aliquot is removed and returned to the 
first container in the pair. The first container is then agitated for 10 
seconds, and the next 5-milliliter aliquot is transferred from it back to 
the second container in the pair. Following the two 5-milliliter aliquot 
exchanges in each pair of containers, a 5-milliliter aliquot of medium 
from each container is aseptically injected into a sealed, empty, sterile 
10-milliliter clear vial, using a sterile 10-milliliter syringe and vented 
needle. Sterile adhesive seals are aseptically affixed to the rubber 
closures on the three filled vials. The vials are incubated within a 
range of 20 - 35 degrees Celsius for 14 days. Failure is indicated by 
visible turbidity in the medium on or before 14 days. The media-fill 
test must include a positive-control sample. 
(iii) High risk preparations. 
(I) Procedures for high-risk level compounded 
sterile preparations include all those for low-risk level compounded 
sterile preparations. In addition, a media-fill test that represents 
high-risk level compounding is performed twice a year by each 
person authorized to compound high-risk level compounded sterile 
preparations. 
(II) Example of a Media-Fill Test Procedure 
Compounded Sterile Preparations Sterilized by Filtration. This test, 
or an equivalent test, is performed under conditions that closely sim­
ulate the most challenging or stressful conditions encountered when 
compounding high-risk level compounded sterile preparations. Note: 
Sterility tests for autoclaved compounded sterile preparations are not 
required unless they are prepared in batches of more than 25 units. 
This test is completed without interruption in the following sequence: 
(-a-) Dissolve 3 grams of nonsterile commer­
cially available Soybean--Casein Digest Medium in 100 milliliters of 
non-bacteriostatic water to make a 3% nonsterile solution. 
(-b-) Draw 25 milliliters of the medium into 
each of three 30-milliliter sterile syringes. Transfer 5 milliliters from 
each syringe into separate sterile 10-milliliter vials. These vials are the 
positive controls to generate exponential microbial growth, which is 
indicated by visible turbidity upon incubation. 
(-c-) Under aseptic conditions and using 
aseptic techniques, affix a  sterile 0.2-micron porosity filter unit and a 
20-gauge needle to each syringe. Inject the next 10 milliliters from 
each syringe into three separate 10-milliliter sterile vials. Repeat the 
process for three more vials. Label all vials, affix sterile adhesive seals 
to the closure of the nine vials, and incubate them at 20 to 35 degrees 
Celsius. Inspect for microbial growth over 14 days as described in 
Chapter 797 Pharmaceutical Compounding--Sterile Preparations, of 
the USP/NF. 
(B) Finished preparation release checks and tests. 
(i) High-risk level compounded sterile preparations. 
All high-risk level compounded sterile preparations that are prepared 
in groups of more than 25 identical individual single-dose packages 
(such as ampuls, bags, syringes, and vials), or in multiple dose vials 
for administration to multiple patients, or are exposed longer than 12 
hours at 2 - 8 degrees Celsius (36 - 46 degrees Fahrenheit) and longer 
than six hours at warmer than 8 degrees Celsius (46 degrees Fahrenheit) 
before they are sterilized shall be tested to ensure they are sterile and 
do not contain excessive bacterial endotoxins as specified in Chapter 
71, Sterility Tests of the USP/NF. 
(ii) All compounded sterile preparations that are in­
tended to be solutions must be visually examined for the presence of 
particulate matter and not administered or dispensed when such matter 
is observed. 
(iii) The prescription drug and medication orders, 
written compounding procedure, preparation records, and expended 
materials used to make compounded sterile preparations at all contam­
ination risk levels shall be inspected for accuracy of correct identities 
and amounts of ingredients, aseptic mixing and sterilization, packag­
ing, labeling, and expected physical appearance before they are admin­
istered or dispensed. 
(13) Quality control. 
34 TexReg 8718 December 4, 2009 Texas Register 
(A) Quality control procedures. The pharmacy shall 
follow established quality control procedures to monitor the com­
pounding environment and quality of compounded drug preparations 
for conformity with the quality indicators established for the prepa­
ration. When developing these procedures, pharmacy personnel 
shall consider the provisions of Chapter 797, Pharmaceutical Com­
pounding--Sterile Preparations, Chapter 1075, Good Compounding 
Practices, and Chapter 1160, Pharmaceutical Calculations in Prescrip­
tion Compounding of the current USP/NF. Such procedures shall be 
documented and be available for inspection. 
(B) Verification of compounding accuracy and sterility. 
(i) The accuracy of identities, concentrations, 
amounts, and purities of ingredients in compounded sterile prepara­
tions shall be confirmed by reviewing labels on packages, observing 
and documenting correct measurements with approved and correctly 
standardized devices, and reviewing information in labeling and 
certificates of analysis provided by suppliers. 
(ii) If the correct identify, purity, strength, and steril­
ity of ingredients and components of compounded sterile preparations 
cannot be confirmed such ingredients and components shall be dis­
carded immediately. 
(iii) If individual ingredients, such as bulk drug sub­
stances, are not labeled with expiration dates, when the drug substances 
are stable indefinitely in their commercial packages under labeled stor­
age conditions, such ingredients may gain or lose moisture during stor­
age and use and shall require testing to determine the correct amount to 
weigh for accurate content of active chemical moieties in compounded 
sterile preparations. 
(e) Records. 
(1) Maintenance of records. Every record required under 
this section must be: 
(A) kept by the provider pharmacy and be available, for 
at least two years for inspecting and copying by the board or its rep­
resentative and to other authorized local, state, or federal law enforce­
ment agencies; and 
(B) supplied by the provider pharmacy within 72 hours, 
if requested by an authorized agent of the Texas State Board of Phar­
macy. If the pharmacy maintains the records in an electronic format, 
the requested records must be provided in an electronic format. Failure 
to provide the records set out in this section, either on site or within 72 
hours, constitutes prima facie evidence of failure to keep and maintain 
records in violation of the Act. 
(2) Compounding records. 
(A) Compounding pursuant to patient specific prescrip­
tion drug orders. Compounding records for all compounded pharma­
ceuticals shall be maintained by the pharmacy electronically or manu­
ally as part of the prescription drug or medication order, formula record, 
formula book, or compounding log and shall include: 
(i) the date of preparation; 
(ii) a complete formula, including methodology and 
necessary equipment which includes the brand name(s) of the raw ma­
terials, or if no brand name, the generic name(s) or official name and 
name(s) of the manufacturer(s) or distributor of the raw materials and 
the quantities of each; 
(iii) signature or initials of the pharmacist or phar­
macy technician or pharmacy technician trainee performing the com­
pounding; 
(iv) signature or initials of the pharmacist respon­
sible for supervising pharmacy technicians or pharmacy technician 
trainees and conducting in-process and finals checks of compounded 
pharmaceuticals if pharmacy technicians or pharmacy technician 
trainees perform the compounding function; 
(v) the quantity in units of finished products or 
amount of raw materials; 
(vi) the container used and the number of units pre­
pared; and 
(vii) a reference to the location of the following doc­
umentation which may be maintained with other records, such as qual­
ity control records: 
(I) the criteria used to determine the beyond-use 
date; and 
(II) documentation of performance of quality 
control procedures. 
(B) Compounding records when batch compounding or 
compounding in anticipation of future prescription drug or medication 
orders. 
(i) Master work sheet. A master work sheet shall be 
developed and approved by a pharmacist for preparations prepared in 
batch. Once approved, a duplicate of the master work sheet shall be 
used as the preparation work sheet from which each batch is prepared 
and on which all documentation for that batch occurs. The master work 
sheet shall contain at a minimum: 
(I) the formula; 
(II) the components; 
(III) the compounding directions; 
(IV) a sample label;  
(V) evaluation and testing requirements; 
(VI) specific equipment used during preparation; 
and 
(VII) storage requirements. 
(ii) Preparation work sheet. The preparation work 
sheet for each batch of preparations shall document the following: 
(I) identity of all solutions and ingredients and 
their corresponding amounts, concentrations, or volumes; 
(II) lot number for each component; 
(III) component manufacturer/distributor or suit­
able identifying number; 
(IV) container specifications (e.g., syringe, pump 
cassette); 
(V) unique lot or control number assigned to 
batch; 
(VI) expiration date of batch-prepared prepara­
tions; 
(VII) date of preparation; 
(VIII) name, initials, or electronic signature of 
the person(s) involved in the preparation; 
(IX) name, initials, or electronic signature of the 
responsible pharmacist; 
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(X) finished preparation evaluation and testing 
specifications, if applicable; and 
(XI) comparison of actual yield to anticipated or 
theoretical yield, when appropriate. 
(f) Office Use Compounding and Distribution of Compounded 
Preparations to Class C Pharmacies or Veterinarians in Accordance 
with §563.054 of the Act. 
(1) General. 
(A) A pharmacy may dispense and deliver a reasonable 
quantity of a compounded preparation to a practitioner for office use 
by the practitioner in accordance with this subsection. 
(B) A Class A (Community) pharmacy is not required 
to register or be licensed under Chapter 431, Health and Safety Code, to 
distribute sterile compounded preparations to a Class C (Institutional) 
pharmacy. 
(C) A Class C (Institutional) pharmacy is not required 
to register or be licensed under Chapter 431, Health and Safety Code, to 
distribute sterile compounded preparations that the Class C pharmacy 
has compounded for other Class C pharmacies under common owner­
ship. 
(D) To dispense and deliver a compounded preparation 
under this subsection, a pharmacy must: 
(i) verify the source of the raw materials to be used 
in a compounded drug; 
(ii) comply with applicable United States Pharma­
copoeia guidelines, including the testing requirements, and the Health 
Insurance Portability and Accountability Act of 1996 (Pub. L. No. 
104-191); 
(iii) enter into a written agreement with a practi­
tioner for the practitioner’s office use of a compounded preparation; 
(iv) comply with all applicable competency and ac­
crediting standards as determined by the board; and 
(v) comply with the provisions of this subsection. 
(2) Written Agreement. A pharmacy that provides sterile 
compounded preparations to practitioners for office use or to another 
pharmacy shall enter into a written agreement with the practitioner or 
pharmacy. The written agreement shall: 
(A) address acceptable standards of practice for a com­
pounding pharmacy and a practitioner and receiving pharmacy that en­
ter into the agreement including a statement that the compounded drugs 
may only be administered to the patient and may not be dispensed to 
the patient or sold to any other person or entity except as authorized by 
§563.054 of the Act; 
(B) require the practitioner or receiving pharmacy to in­
clude on a patient’s chart, medication order or medication administra­
tion record the lot number and beyond-use date of a compounded prepa­
ration administered to a patient; 
(C) describe the scope of services to be performed by 
the pharmacy and practitioner or receiving pharmacy, including a state­
ment of the process for: 
(i) a patient to report an adverse reaction or submit 
a complaint; and 
(ii) the pharmacy to recall batches of compounded 
preparations. 
(3) Recordkeeping. 
(A) Maintenance of Records. 
(i) Records of orders and distribution of sterile com­
pounded preparations to a practitioner for office use or to a Class C 
pharmacy for administration to a patient shall: 
(I) be kept by the pharmacy and be available, for  
at least two years from the date of the record, for inspecting and copying 
by the board or its representative and to other authorized local, state, 
or federal law enforcement agencies; 
(II) maintained separately from the records of 
products dispensed pursuant to a prescription or medication order; and 
(III) supplied by the pharmacy within 72 hours, 
if requested by an authorized agent of the Texas State Board of Phar­
macy or its representative. If the pharmacy maintains the records in an 
electronic format, the requested records must be provided in an elec­
tronic format. Failure to provide the records set out in this subsection, 
either on site or within 72 hours for whatever reason, constitutes prima 
facie evidence of failure to keep and maintain records. 
(ii) Records may be maintained in an alternative 
data retention system, such as a data processing system or direct 
imaging system provided the data processing system is capable of 
producing a hard copy of the record upon the request of the board, 
its representative, or other authorized local, state, or federal law 
enforcement or regulatory agencies. 
(B) Orders. The pharmacy shall maintain a record of all 
sterile compounded preparations ordered by a practitioner for office use 
or by a Class C pharmacy for administration to a patient.  The record  
shall include the following information: 
(i) date of the order; 
(ii) name, address, and phone number of the practi­
tioner who ordered the preparation and if applicable, the name, address 
and phone number of the Class C Pharmacy ordering the preparation; 
and 
(iii) name, strength, and quantity of the preparation 
ordered. 
(C) Distributions. The pharmacy shall maintain a 
record of all sterile compounded preparations distributed pursuant to 
an order to a practitioner for office use or by a Class C pharmacy for 
administration to a patient. The record shall include the following 
information: 
(i) date the preparation was compounded; 
(ii) date the preparation was distributed; 
(iii) name, strength and quantity in each container of 
the preparation; 
(iv) pharmacy’s lot number; 
(v) quantity of containers shipped; and 
(vi) name, address, and phone number of the practi­
tioner or Class C Pharmacy to whom the preparation is distributed. 
(D) Audit Trail. 
(i) The pharmacy shall store the order and distribu­
tion records of preparations for all sterile compounded preparations or­
dered by and or distributed to a practitioner for office use or by a Class 
C pharmacy for administration to a patient in such a manner as to be 
able to provide a audit trail for all orders and distributions of any of the 
following during a specified time period. 
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(I) any strength and dosage form of a preparation 
(by either brand or generic name or both); 
(II) any ingredient; 
(III) any lot number; 
(IV) any practitioner; 
(V) any facility; and 
(VI) any pharmacy, if applicable. 
(ii) The audit trail shall contain the following infor­
mation: 
(I) date of order and date of the distribution; 
(II) practitioner’s name, address, and name of the 
Class C pharmacy, if applicable; 
(III) name, strength and quantity of the prepara­
tion in each container of the preparation; 
(IV) name and quantity of each active ingredient; 
(V) quantity of containers distributed; and 
(VI) pharmacy’s lot number; 
(4) Labeling. The pharmacy shall affix a label to the prepa­
ration containing the following information: 
(A) name, address, and phone number of the com­
pounding pharmacy; 
(B) the statement: "For Institutional or Office Use 
Only--Not for Resale"; or if the preparation is distributed to a veteri­
narian the statement: "Compounded Preparation"; 
(C) name and strength of the preparation or list of the 
active ingredients and strengths; 
(D) pharmacy’s lot number; 
(E) beyond-use date as determined by the pharmacist 
using appropriate documented criteria; 
(F) quantity or amount in the container; 
(G) appropriate ancillary instructions, such as storage 
instructions or cautionary statements, including hazardous drug warn­
ing labels where appropriate; and 
(H) device-specific instructions, where appropriate. 
(g) Recall Procedures. 
(1) The pharmacy shall have written procedure for the re­
call of any compounded sterile preparations provided to a patient, to 
a practitioner for office use, or to a pharmacy for administration. The 
recall procedures shall require: 
(A) notification to each practitioner, facility, and/or 
pharmacy to which the preparation was distributed; 
(B) notification to each patient to whom the preparation 
was dispensed; 
(C) quarantine of the product if there is a suspicion of 
harm to a patient; and 
(D) a recall if there is probable or confirmed harm to a 
patient. 
(2) If the pharmacy identifies a suspicion of, probable, or 
confirmed harm to a patient, the pharmacy shall immediately notify and 
provide information as required by the board to the following: 
(A) the Texas Department of State Health Services, 
Drugs and Medical Devices Group, if the preparation is distributed for 
office use; and 
(B) the board. 
(3) The board may require a pharmacy to institute a recall  
if there is probable or confirmed harm to a patient. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 16, 
2009. 
TRD-200905292 
Gay Dodson, R.Ph. 
Executive Director/Secretary 
Texas State Board of Pharmacy 
Effective date: December 6, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 305-8028 
CHAPTER 295. PHARMACISTS 
22 TAC §295.13, §295.15 
The Texas State Board of Pharmacy adopts amendments to 
§295.13, concerning Drug Therapy Management by a Phar­
macist under Written Protocol of a Physician, and §295.15, 
concerning Administration of Immunizations or Vaccinations 
by a Pharmacist under Written Protocol of a Physician. The 
amendments are adopted with changes to the proposed text as 
published in the October 2, 2009, issue of the Texas Register 
(34 TexReg 6807). 
The amendments to §295.13 implement the provisions of Senate 
Bill 381 as passed by the 81st Texas Legislature which amends 
Chapter 157 of the Medical Practices Act to allow a physician to 
delegate to a pharmacist the authority to implement or modify a 
patient’s drug therapy under a protocol, including the authority to 
sign a prescription drug order for dangerous drugs. The amend­
ments to §295.15 implement the provisions of House Bill (H.B.) 
1409, passed during the 81st Regular Session of the Texas Leg­
islature, authorizing pharmacists to administer influenza immu­
nizations under the written protocol of a physician to patients 
over 7 years of age without an established patient-physician re­
lationship. 
The amendments to §295.15 are adopted with changes to the 
proposed text as noted below. 
Comments were received from Senator Robert Nichols and the 
Texas Federation of Chain Drug Stores. Senator Nichols stated 
that the legislative intent of H.B. 1409 was to allow pharmacists 
to administer influenza vaccinations to children 7 years and older 
without a physician’s prior order. The Texas Federation of Chain 
Drug Stores stated the rule should not require patients to be 8 
years of age in order to receive an influenza immunization with­
out an established patient-physician relationship, but rather over 
7 years of age. The Board agrees with these comments and 
deleted the language indicating that the patient must be 8 years 
of age. 
The amendments are adopted under §§551.002, 554.051, and 
554.057 of the Texas Pharmacy Act (Chapters 551 - 566 and 568 
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- 569, Texas Occupations Code). The Board interprets §551.002 
as authorizing the agency to protect the public through the ef­
fective control and regulation of the practice of pharmacy. The 
Board interprets §554.051(a) as authorizing the agency to adopt 
rules for the proper administration and enforcement of the Act. 
The Board interprets §554.057 as authorizing the agency, with 
the advice of the Texas Medical Board, to adopt rules that allow a 
pharmacist to implement or modify a patient’s drug therapy and 
sign prescriptions for dangerous drugs pursuant to a physician’s 
delegation under §157.101(b-1). 
The statutes affected by this rule:  Texas Pharmacy Act,  Chap­
ters 551 - 566 and 568 - 569, Texas Occupations Code. 
§295.13. Drug Therapy Management by a Pharmacist under Written 
Protocol of a Physician. 
(a) Purpose. The purpose of this section is to provide stan­
dards for the maintenance of records of a pharmacist engaged in the 
provision of drug therapy management as authorized in Chapter 157 of 
the Medical Practice Act and §554.005 of the Act. 
(b) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 
(1) Act--The Texas Pharmacy Act, Chapter 551 - 566 and 
568 - 569, Occupations Code, as amended. 
(2) Board--The Texas State Board of Pharmacy. 
(3) Confidential record--Any health-related record main­
tained by a pharmacy or pharmacist, such as a patient medication 
record, prescription drug order, or medication order. 
(4) Drug therapy management--The performance of spe­
cific acts by pharmacists as authorized by a physician through written 
protocol. Drug therapy management does not include the selection of 
drug products not prescribed by the physician, unless the drug product 
is named in the physician initiated protocol or the physician initiated 
record of deviation from a standing protocol. Drug therapy manage­
ment may include the following: 
(A) collecting and reviewing patient drug use histories; 
(B) ordering or performing routine drug therapy related 
patient assessment procedures including temperature, pulse, and respi­
ration; 
(C) ordering drug therapy related laboratory tests; 
(D) implementing or modifying drug therapy following 
diagnosis, initial patient assessment, and ordering of drug therapy by a 
physician as detailed in the protocol; or 
(E) any other drug therapy related act delegated by a 
physician. 
(5) Medical Practice Act--The Texas Medical Practice Act, 
Subtitle B, Occupations Code, as amended. 
(6) Written protocol--A physician’s order, standing medi­
cal order, standing delegation order, or other order or protocol as de­
fined by rule of the Texas Medical Board under the Medical Practice 
Act. 
(A) A written protocol must contain at a minimum the 
following: 
(i) a statement identifying the individual physician 
authorized to prescribe drugs and responsible for the delegation of drug 
therapy management; 
(ii) a statement identifying the individual pharma­
cist authorized to dispense drugs and to engage in drug therapy man­
agement as delegated by the physician; 
(iii) a statement identifying the types of drug therapy 
management decisions that the pharmacist is authorized to make which 
shall include: 
(I) a statement of the ailments or diseases in­
volved, drugs, and types of drug therapy management authorized; and 
(II) a specific statement of the procedures, deci­
sion criteria, or plan the pharmacist shall follow when exercising drug 
therapy management authority; 
(iv) a statement of the activities the pharmacist shall 
follow in the course of exercising drug therapy management author­
ity, including the method for documenting decisions made and a plan 
for communication or feedback to the authorizing physician concern­
ing specific decisions made. Documentation shall be recorded within 
a reasonable time of each intervention and may be performed on the 
patient medication record, patient medical chart, or in a separate log 
book; and 
(v) a statement that describes appropriate mecha­
nisms and time schedule for the pharmacist to report to the physician 
monitoring the pharmacist’s exercise of delegated drug therapy man­
agement and the results of the drug therapy management. 
(B) A standard protocol may be used or the attending 
physician may develop a drug therapy management protocol for the 
individual patient. If a standard protocol is used, the physician shall 
record what deviations, if any, from the standard protocol are ordered 
for that patient. 
(c) Physician delegation to a pharmacist. 
(1) As specified in Chapter 157 of the Texas Medical 
Practices Act, a physician may delegate to a properly qualified and 
trained pharmacist acting under adequate physician supervision the 
performance of specific acts of drug therapy management authorized 
by the physician through the physician’s order, standing medical order, 
standing delegation order, or other order or protocol. 
(2) A delegation under paragraph (1) of this subsection 
may include the implementation or modification of a patient’s drug 
therapy under a protocol, including the authority to sign a prescription 
drug order for dangerous drugs, if: 
(A) the delegation follows a diagnosis, initial patient as­
sessment, and drug therapy order by the physician; 
(B) the pharmacist practices in a hospital, hospi­
tal-based clinic, or an academic health care institution; and 
(C) the hospital, hospital-based clinic, or academic 
health care institution in which the pharmacist practices has bylaws 
and a medical staff policy that permit a physician to delegate to a 
pharmacist the management of a patient’s drug therapy. 
(3) A pharmacist who signs a prescription for a dangerous 
drug under authority granted under paragraph (2) of this subsection 
shall: 
(A) notify the board that a physician has delegated the 
authority to sign a prescription for dangerous drugs. Such notification 
shall: 
(i) be made on an application provided by the board; 
(ii) occur prior to signing any prescription for a dan­
gerous drug; 
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(iii) be updated annually; and 
(iv) include a copy of the written protocol. 
(B) include the pharmacist’s name, address, and tele­
phone number as well as the name, address, and telephone number 
of the delegating physician on each prescription for a dangerous drug 
signed by the pharmacist. 
(4) The board shall post the following information on its 
web-site: 
(A) the name and license number of each pharmacist 
who has notified the board that a physician has delegated authority to 
sign a prescription for a dangerous drug; 
(B) the name and address of the physician who dele­
gated the authority to the pharmacist; and 
(C) the expiration date of the protocol granting the au­
thority to sign a prescription. 
(d) Pharmacist Training Requirements. 
(1) Initial requirements. A pharmacist shall maintain and 
provide to the Board within 24 hours of request a statement attesting to 
the fact that the pharmacist has within the last year: 
(A) completed at least six hours of continuing education 
related to drug therapy offered by a provider approved by the Accred­
itation Council for Pharmacy Education (ACPE); or 
(B) engaged in drug therapy management as allowed 
under previous laws or rules. A statement from the physician super­
vising the acts shall be sufficient documentation. 
(2) Continuing requirements. A pharmacist engaged in 
drug therapy management shall annually complete six hours of contin­
uing education related to drug therapy offered by a provider approved 
by the Accreditation Council for Pharmacy Education (ACPE). (These 
hours may be applied towards the hours required for renewal of a 
license to practice pharmacy.) 
(e) Supervision. Physician supervision shall be as specified in 
the Medical Practice Act, Chapter 157 and shall be considered adequate 
if the delegating physician: 
(1) is responsible for the formulation or approval of the 
written protocol and any patient-specific deviations from the protocol 
and review of the written protocol and any patient-specific deviations 
from the protocol at least annually and the services provided to a pa­
tient under the protocol on a schedule defined in the written protocol; 
(2) has established and maintains a physician-patient rela­
tionship with each patient provided drug therapy management by a del­
egated pharmacist and informs the patient that drug therapy will be 
managed by a pharmacist under written protocol; 
(3) is geographically located so as to be able to be physi­
cally present daily to provide medical care and supervision; 
(4) receives, on a schedule defined in the  written protocol,  
a periodic status report on the patient, including any problem or com­
plication encountered; 
(5) is available through direct telecommunication for con­
sultation, assistance, and direction; and 
(6) determines that the pharmacist to whom the physician is 
delegating drug therapy management establishes and maintains a phar­
macist-patient relationship with the patient. 
(f) Records. 
(1) Maintenance of records. 
(A) Every record required to be kept under this section 
shall be kept by the pharmacist and be available, for at least two years 
from the date of such record, for inspecting and copying by the board 
or its representative and to other authorized local, state, or federal law 
enforcement or regulatory agencies. 
(B) Records may be maintained in an alternative data 
retention system, such as a data processing system or direct imaging 
system provided: 
(i) the records maintained in the alternative system 
contain all of the information required on the manual record; and 
(ii) the data processing system is capable of produc­
ing a hard copy of the record upon the request of the board, its repre­
sentative, or other authorized local, state, or federal law enforcement 
or regulatory agencies. 
(2) Written protocol. 
(A) A copy of the written protocol and any patient-spe­
cific deviations from the protocol shall be maintained by the pharma­
cist. 
(B) A pharmacist shall document all interventions un­
dertaken under the written protocol within a reasonable time of each 
intervention. Documentation may be maintained in the patient medi­
cation record, patient medical chart, or in a separate log. 
(C) A standard protocol may be used or the attending 
physician may develop a drug therapy management protocol for the 
individual patient. If a standard protocol is used, the physician shall 
record what deviations, if any, from the standard protocol are ordered 
for that patient. A pharmacist shall maintain a copy of any deviations 
from the standard protocol ordered by the physician. 
(D) Written protocols, including standard protocols, 
any patient-specific deviations from a standard protocol, and any 
individual patient protocol, shall be reviewed by the physician and 
pharmacist at least annually and revised if necessary. Such review 
shall be documented in the pharmacist’s records. Documentation of 
all services provided to the patient by the pharmacist shall be reviewed 
by the physician on the schedule established in the protocol. 
(g) Confidentiality. 
(1) In addition to the confidentiality requirements specified 
in §291.27 of this title (relating to Confidentiality) a pharmacist shall 
comply with: 
(A) the privacy provisions of the federal Health Insur­
ance Portability and Accountability Act of 1996 (Pub. L. No. 104-191) 
and any rules adopted pursuant to this act; 
(B) the requirements of Medical Records Privacy con­
tained in Chapter 181, Health and Safety Code; 
(C) the Privacy of Health Information requirements 
contained in Chapter 28B of the Insurance Code; and 
(D) any other confidentiality provisions of federal or 
state laws. 
(2) This section shall not affect or alter the provisions re­
lating to the confidentiality of the physician-patient communication as 
specified in the Medical Practice Act, Chapter 159. 
(h) Construction and Interpretation. 
(1) As specified in the Medical Practice Act, Chapter 157, 
this section does not restrict the use of a pre-established health care 
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program or restrict a physician from authorizing the provision of patient 
care by use of a pre-established health care program if the patient is 
institutionalized and the care is to be delivered in a licensed hospital 
with an organized medical staff that has authorized standing delegation 
orders, standing medical orders, or protocols. 
(2) As specified in the Medical Practice Act, Chapter 157, 
this section may not be construed to limit, expand, or change any pro­
vision of law concerning or relating to therapeutic drug substitution or 
administration of medication, including the Act, §554.004. 
§295.15. Administration of Immunizations or Vaccinations by a 
Pharmacist under Written Protocol of a Physician. 
(a) Purpose. The purpose of this section is to provide stan­
dards for pharmacists engaged in the administration of immunizations 
or vaccinations as authorized in Chapter 554 of the Act. 
(b) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 
(1) ACPE--The Accreditation Council for Pharmacy Edu­
cation. 
(2) Act--The Texas Pharmacy Act, Chapter 551 - 566 and 
568 - 569, Occupations Code, as amended. 
(3) Administer--The direct application of a prescription 
drug by injection, inhalation, ingestion, or any other means to the body 
of a patient by: 
(A) a practitioner, an authorized agent under his super­
vision, or other person authorized by law; or 
(B) the patient at the direction of a practitioner. 
(4) Antibody--A protein in the blood that is produced in 
response to stimulation by a specific antigen. Antibodies help destroy 
the antigen that produced them. Antibodies against an antigen usually 
equate to immunity to that antigen. 
(5) Antigen--A substance "recognized" by the body as be­
ing foreign; it results in the production of specific antibodies directed 
against it. 
(6) Board--The Texas State Board of Pharmacy. 
(7) Confidential record--Any health-related record that 
contains information that identifies an individual and that is maintained 
by a pharmacy or pharmacist such as a patient medication record, 
prescription drug order, or medication order. 
(8) Data communication device--An electronic device that 
receives electronic information from one source and transmits or routes 
it to another (e.g., bridge, router, switch, or gateway). 
(9) Immunization--The act of inducing antibody formation, 
thus leading to immunity. 
(10) Medical Practice Act--The Texas Medical Practice 
Act, Subtitle B, Occupations Code, as amended. 
(11) Vaccination--Administration of any antigen in order to 
induce immunity; is not synonymous with immunization since vacci­
nation does not imply success. 
(12) Vaccine--A specially prepared antigen, which upon 
administration to a person will result in immunity. 
(13) Written Protocol--A physician’s order, standing med­
ical order, standing delegation order, or other order or protocol as de­
fined by rule of the Texas Medical Board under the Medical Practice 
Act. 
(A) A written protocol must contain, at a minimum, the 
following: 
(i) a statement identifying the individual physician 
authorized to prescribe drugs and responsible for the delegation of ad­
ministration of immunizations or vaccinations; 
(ii) a statement identifying the individual pharma­
cist authorized to administer immunizations or vaccinations as dele­
gated by the physician; 
(iii) a statement identifying the location(s) (i.e., ad­
dress) at which the pharmacist may administer immunizations or vac­
cinations; 
(iv) a statement identifying the immunizations or 
vaccinations that may be administered by the pharmacist; 
(v) a statement identifying the activities the pharma­
cist shall follow in the course of administering immunizations or vac­
cinations, including procedures to follow in the case of reactions fol­
lowing administration; and 
(vi) a statement that describes the content of, and the 
appropriate mechanisms for the pharmacist to report the administration 
of immunizations or vaccinations to the physician issuing the written 
protocol within the time frames specified in this section. 
(B) A standard protocol may be used or the physician 
may develop an immunization or vaccination protocol for the individ­
ual patient. If a standard protocol is used, the physician shall record 
what deviations, if any, from the standard protocol are ordered for the 
patient. 
(c) Pharmacist certification requirements. Pharmacist who en­
ter into a written protocol with a physician to administer immunizations 
or vaccinations shall: 
(1) complete a course provided by an ACPE approved 
provider which: 
(A) requires documentation by the pharmacist of cur­
rent certification in the American Heart Association’s Basic Cardiac 
Life Support for Health-Care Providers or its equivalent; 
(B) is an evidence-based course which: 
(i) includes study material; 
(ii) includes hands-on training in techniques for ad­
ministering immunizations or vaccines; and 
(iii) requires testing with a passing score; and 
(C) meets current Center for Disease Control training 
guidelines and provides a minimum of 20 hours of instruction and ex­
periential training in the following content areas: 
(i) standards for pediatric, adolescent, and adult im­
munization practices; 
(ii) basic immunology and vaccine protection; 
(iii) vaccine-preventable diseases; 
(iv) recommended immunization schedules (pedi­
atric/adolescent/adult); 
(v) vaccine storage and management; 
(vi) informed consent; 
(vii) physiology and techniques for vaccine admin­
istration; 
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(viii) pre and post-vaccine assessment and counsel­
ing; 
(ix) immunization record management; and 
(x) adverse events: 
(I) identification and appropriate response; and 
(II) documentation and reporting; and 
(2) maintain documentation of: 
(A) completion of the initial course specified in para­
graph (1) of this subsection; 
(B) 3 hours of continuing education every 2 years which 
are designed to maintain competency in the disease states, drugs, and 
administration of immunizations or vaccinations; and 
(C) current certification in the American Heart Asso­
ciation’s Basic Cardiac Life Support for Health-Care Providers or its 
equivalent. 
(d) Supervision. Pharmacists involved in the administration 
of immunizations or vaccinations shall be under the supervision of a 
physician. Physician supervision shall be considered adequate if the 
delegating physician: 
(1) is responsible for the formulation or approval of the 
physician’s order, standing medical order, standing delegation order, 
or other order or protocol and periodically reviews the order or proto­
col and the services provided to a patient under the order or protocol; 
(2) has established a physician-patient relationship with 
each patient under 14 years of age and referred the patient to the 
pharmacist; except a pharmacist may administer an influenza vac­
cination to a patient over seven years of age without an established 
physician-patient relationship; 
(3) is geographically located so as to be easily accessible 
to the pharmacist administering the immunization or vaccination; 
(4) receives, as appropriate, a periodic status report on the 
patient, including any problem or complication encountered; and 
(5) is available through direct telecommunication for con­
sultation, assistance, and direction. 
(e) Special Provisions. Pharmacists involved in the adminis­
tration of immunizations or vaccinations under their license to practice 
pharmacy shall meet the following restrictions and requirements. 
(1) Pharmacists may only administer immunizations or 
vaccinations pursuant to a written protocol from a physician authoriz­
ing the administration. 
(2) Pharmacists may administer immunizations or vacci­
nations to a patient under 14 years of age only upon a referral from a 
physician who has an established physician-patient relationship with 
each patient. However, a pharmacist may administer an influenza vac­
cination to a patient over seven years of age without an established 
physician-patient relationship. 
(3) Pharmacists may administer immunizations or vacci­
nations under written protocol of a physician within a pharmacy or at 
any other location specifically identified in the written protocol. Such 
other location may not include where the patient resides, except for a 
licensed nursing home or hospital. 
(4) The authority of a pharmacist to administer immuniza­
tions or vaccinations may not be delegated. 
(5) Pharmacists may administer immunizations and vacci­
nations only when a licensed health-care provider authorized to ad­
minister the medication is not reasonably available to administer the 
medication. For the purpose of this section, "reasonably available" 
means those times when the licensed health-care provider is immedi­
ately available to administer the immunization or vaccine and is specif­
ically tasked to do so. 
(6) Under the provisions of the National Vaccine Injury 
Compensation Program (NVICP), the health-care provider under 
whose authority a covered vaccine is administered (i.e., the physician 
issuing the written protocol) must maintain certain information in 
the patient’s permanent record. In order for the physician to comply 
with the provisions of the NVICP, the pharmacist shall provide the 
physician with the information specified in subsection (g) of this 
section. 
(7) The pharmacist shall comply with all other state and 
federal requirements regarding immunizations or vaccinations. 
(f) Drugs. 
(1) Drugs administered by a pharmacist under the provi­
sions of this section shall be in the legal possession of: 
(A) a pharmacy, which shall be the pharmacy respon­
sible for drug accountability, including the maintenance of records of 
administration of the immunization or vaccination; or 
(B) a physician who shall be responsible for drug ac­
countability, including the maintenance of records of administration of 
the immunization or vaccination. 
(2) Drugs shall be transported and stored at the proper tem­
peratures indicated for each drug. 
(3) Pharmacists while actively engaged in the administra­
tion of immunizations or vaccinations under written protocol, may have 
in their custody and control the drugs for immunization or vaccination 
that are identified in the written protocol and any other dangerous drugs 
listed in the written protocol to treat adverse reactions. 
(4) After administering immunizations or vaccinations at a 
location other than a pharmacy, the pharmacist shall return all unused 
prescription medications to the pharmacy or physician responsible for 
the drugs. 
(g) Notifications. 
(1) A pharmacist engaged in the administration of immu­
nizations or vaccinations shall provide notification of the administra­
tion to: 
(A) the physician who issued the written protocol 
within 24 hours of administering the immunization or vaccination; and 
(B) the primary care physician of the patient, as pro­
vided by the patient or patient’s agent, within 14 days of administering 
the immunization or vaccination. 
(2) The notifications required in paragraph (1) of this sub­
section shall include the: 
(A) name and address of the patient; 
(B) age of the patient if under 14 years of age; 
(C) name of the patient’s primary care physician as pro­
vided by the patient or patient’s agent; 
(D) name, manufacturer, and lot number of the vaccine 
administered; 
(E) amount administered; 
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(F) date the vaccine was administered; 
(G) site of the immunization or vaccination (e.g., right 
arm, left leg, right upper arm); 
(H) route of administration of the immunization or vac­
cination (e.g., intramuscular, subcutaneous, by mouth); and 
(I) name, address, and title of the person administering 
the immunization or vaccination. 
(h) Records. 
(1) Maintenance of records. 
(A) Every record, including notifications, required to be 
made under this section shall be kept by the pharmacist administering 
the immunization or vaccination and by the pharmacy when in legal 
possession of the drugs administered. Such records shall be available 
for at least two years from the date of such record, for inspecting and 
copying by the board or its representative and to other authorized local, 
state, or federal law enforcement or regulatory agencies. 
(B) Records, including notifications, may be main­
tained in an alternative data retention system, such as a data processing 
system or direct imaging system provided: 
(i) the records maintained in the alternative system 
contain all of the information required on the manual record; and 
(ii) the data processing system is capable of produc­
ing a hard copy of the record upon request of the board, its represen­
tative, or other authorized local, state, or federal law enforcement or 
regulatory agencies. 
(2) Records of administration under written protocol. 
(A) Records of administration shall be maintained by 
the pharmacist administering immunizations or vaccinations. Such 
records shall include: 
(i) all of the administration record requirements of 
subparagraph (B) of this paragraph; and 
(ii) include the name and address of the pharmacy 
or physician in legal possession of the immunization or vaccination 
administered. 
(B) A pharmacy, when responsible for drug account­
ability, shall maintain a record of administration of immunizations or 
vaccinations by a pharmacist. The records shall be kept and maintained 
by patient name. This record shall include: 
(i) a copy of the written protocol under which the 
immunization or vaccination was administered and any patient-specific 
deviations from the protocol; 
(ii) name and address of the patient; 
(iii) age of the patient if under 14 years of age; 
(iv) name of the patient’s primary care physician as 
provided by the patient or patient’s agent; 
(v) name, manufacturer, and lot number of the vac­
cine administered; 
(vi) amount administered; 
(vii) date the vaccine was administered; 
(viii) site of the immunization or vaccination (e.g., 
right arm, left leg, right upper arm); 
(ix) route of administration of the immunization or 
vaccination (e.g., intramuscular, subcutaneous, by mouth); and 
(x) name, address, and title of the person adminis­
tering the immunization or vaccination. 
(3) Written protocol. 
(A) A copy of the written protocol and any patient-spe­
cific deviations from the protocol shall be maintained in accordance 
with paragraph (2) of this subsection. 
(B) A standard protocol may be used or the attending 
physician may develop an immunization/vaccination protocol for the 
individual patient. If a standard protocol is used, the physician shall 
record what deviations, if any, from the standard protocol are ordered 
for the patient. The pharmacy that is in possession of the vaccines 
administered shall maintain a copy of any deviations from the standard 
protocol ordered by the physician. 
(C) Written protocols, including standard protocols, 
any patient-specific deviations from a standard protocol, and any 
individual patient protocol, shall be reviewed by the physician and 
pharmacist at least annually and revised if necessary. Such review 
shall be documented in the records of the pharmacy that is in posses­
sion of the vaccines administered. 
(i) Confidentiality. 
(1) In addition to the confidentiality requirements specified 
in §291.27 of this title (relating to Confidentiality) a pharmacist shall 
comply with: 
(A) the privacy provisions of the federal Health Insur­
ance Portability and Accountability Act of 1996 (Pub. L. No. 104-191) 
and any rules adopted pursuant to this act; 
(B) the requirements of Medical Records Privacy con­
tained in Chapter 181, Health and Safety Code; 
(C) the Privacy of Health Information requirements 
contained in Chapter 28B of the Insurance Code; and 
(D) any other confidentiality provisions of federal or 
state laws. 
(2) This section shall not affect or alter the provisions re­
lating to the confidentiality of the physician-patient communication as 
specified in the Medical Practice Act, Chapter 159. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 16, 
2009. 
TRD-200905291 
Gay Dodson, R.Ph. 
Executive Director/Secretary 
Texas State Board of Pharmacy 
Effective date: December 6, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 305-8028 
PART 22. TEXAS STATE BOARD OF  
PUBLIC ACCOUNTANCY 
CHAPTER 505. THE BOARD 
22 TAC §505.10 
34 TexReg 8726 December 4, 2009 Texas Register 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
The Texas State Board of Public Accountancy adopts an 
amendment to §505.10, concerning Board Committees, without 
changes to the proposed text as published in the October 2, 
2009, issue of the Texas Register (34 TexReg 6810) and will 
not be republished. 
The section establishes the Board’s committees. 
The amendment will define the responsibilities of the Fifth-Year 
Accounting Students Scholarship Program Advisory Committee. 
No comments were received regarding adoption of the amend­
ment. 
The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 
No other article, statute or code is affected by the adoption. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 19, 
2009. 
TRD-200905348 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: December 9, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 305-7842 
CHAPTER 511. ELIGIBILITY 
SUBCHAPTER C. EDUCATIONAL 
REQUIREMENTS 
22 TAC §511.58 
The Texas State Board of Public Accountancy adopts an amend­
ment to §511.58, concerning Definitions of Related Business 
Subjects, without changes to the proposed text as published in 
the August 28, 2009, issue of the Texas Register (34 TexReg 
5859) and will not be republished. 
The section clarifies courses that the Board may consider in 
meeting the definition of business coursework for the CPA ex­
amination. 
The amendment will establish the effective date for course re­
quirements to take the CPA exam. 
No comments were received regarding adoption of the amend­
ment. 
The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 
No other article, statute or code is affected by the adoption. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 19, 
2009. 
TRD-200905349 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: December 9, 2009 
Proposal publication date: August 28, 2009 
For further information, please call: (512) 305-7842 
CHAPTER 520. PROVISIONS FOR THE 
FIFTH-YEAR ACCOUNTING STUDENTS 
SCHOLARSHIP PROGRAM 
22 TAC §520.1 
The Texas State Board of Public Accountancy adopts new 
§520.1, concerning Authority and Purpose, without changes 
to the proposed text as published in the October 2, 2009, 
issue of the Texas Register (34 TexReg 6813) and will not be 
republished. 
The new rule will inform the public of the authority to administer 
and the purpose of the Fifth-Year Accounting Students Scholar­
ship Program. 
No comments were received regarding adoption of the new rule. 
The new rule is adopted under the Public Accountancy Act (Act), 
Texas Occupations Code, §901.151 which provides the agency 
with the authority to amend, adopt and repeal rules deemed nec­
essary or advisable to effectuate the Act. 
No other article, statute or code is affected by the adoption. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 19, 
2009. 
TRD-200905350 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: December 9, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 305-7842 
22 TAC §520.2 
The Texas State Board of Public Accountancy adopts new 
§520.2, concerning Definitions, without changes to the proposed 
text as published in the October 2, 2009, issue of the Texas 
Register (34 TexReg 6814) and will not be republished. 
The new rule will define the terms used in the Fifth-Year Account­
ing Students Scholarship Program. 
No comments were received regarding adoption of the new rule. 
The new rule is adopted under the Public Accountancy Act (Act), 
Texas Occupations Code, §901.151 which provides the agency 
ADOPTED RULES December 4, 2009 34 TexReg 8727 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
with the authority to amend, adopt and repeal rules deemed nec­
essary or advisable to effectuate the Act. 
No other article, statute or code is affected by the adoption. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 19, 
2009. 
TRD-200905351 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: December 9, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 305-7842 
22 TAC §520.3 
The Texas State Board of Public Accountancy adopts new 
§520.3, concerning Institutions, without changes to the pro­
posed text as published in the October 2, 2009, issue of the 
Texas Register (34 TexReg 6815) and will not be republished. 
The new rule will inform the public and universities of the eligi­
bility, approval, responsibilities and reporting obligations of the 
universities wishing to participate in the scholarship program. 
No comments were received regarding adoption of the new rule. 
The new rule is adopted under the Public Accountancy Act (Act), 
Texas Occupations Code, §901.151 which provides the agency 
with the authority to amend, adopt and repeal rules deemed nec­
essary or advisable to effectuate the  Act.  
No other article, statute or code is affected by the adoption. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 19, 
2009. 
TRD-200905352 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: December 9, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 305-7842 
22 TAC §520.4 
The Texas State Board of Public Accountancy adopts new 
§520.4, concerning Eligible Students, without changes to the 
proposed text as published in the October 2, 2009, issue of the 
Texas Register (34 TexReg 6816) and will not be republished. 
The new rule will inform interested parties of who may participate 
in the scholarship program. 
No comments were received regarding adoption of the new rule. 
The new rule is adopted under the Public Accountancy Act (Act), 
Texas Occupations Code, §901.151 which provides the agency 
with the authority to amend, adopt and repeal rules deemed nec­
essary or advisable to effectuate the Act. 
No other article, statute or code is affected by the adoption. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 19, 
2009. 
TRD-200905353 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: December 9, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 305-7842 
22 TAC §520.5 
The Texas State Board of Public Accountancy adopts new 
§520.5, concerning Award Amounts and Uses, without changes 
to the proposed text as published in the October 2, 2009, 
issue of the Texas Register (34 TexReg 6817) and will not be 
republished. 
The new rule will establish the mechanism to determine the 
amount of the scholarship award and the purpose the award 
may be used. 
No comments were received regarding adoption of the new rule. 
The new rule is adopted under the Public Accountancy Act (Act), 
Texas Occupations Code, §901.151 which provides the agency 
with the authority to amend, adopt and repeal rules deemed nec­
essary or advisable to effectuate the Act. 
No other article, statute or code is affected by the adoption. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 19, 
2009. 
TRD-200905354 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: December 9, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 305-7842 
22 TAC §520.6 
The Texas State Board of Public Accountancy adopts new 
§520.6, concerning Allocations and Reallocations, without 
changes to the proposed text as published in the October 2, 
2009, issue of the Texas Register (34 TexReg 6818) and will 
not be republished. 
34 TexReg 8728 December 4, 2009 Texas Register 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
The new rule requires the establishment of a formula by the 
Board and Advisory Committee for the allocation of the schol­
arship program money and the requirement to establish dates 
for the institutions to encumber the allocations. 
No comments were received regarding adoption of the new rule. 
The new rule is adopted under the Public Accountancy Act (Act), 
Texas Occupations Code, §901.151 which provides the agency 
with the authority to amend, adopt and repeal rules deemed nec­
essary or advisable to effectuate the Act. 
No other article, statute or code is affected by the adoption. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 19, 
2009. 
TRD-200905355 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: December 9, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 305-7842 
22 TAC §520.7 
The Texas State Board of Public Accountancy adopts new 
§520.7, concerning Disbursements to Institutions, without 
changes to the proposed text as published in the October 2, 
2009, issue of the Texas Register (34 TexReg 6819) and will 
not be republished. 
The new rule establishes a program officer to disburse the schol­
arship program funds. 
No comments were received regarding adoption of the new rule. 
The new rule is adopted under the Public Accountancy Act (Act), 
Texas Occupations Code, §901.151 which provides the agency 
with the authority to amend, adopt and repeal rules deemed nec­
essary or advisable to effectuate the Act. 
No other article, statute or code is affected by the adoption. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 19, 
2009. 
TRD-200905356 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: December 9, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 305-7842 
22 TAC §520.8 
The Texas State Board of Public Accountancy adopts new 
§520.8, concerning Retroactive Disbursements, without 
changes to the proposed text as published in the October 2, 
2009, issue of the Texas Register (34 TexReg 6819)  and will  
not be republished. 
The new rule creates the opportunity for a disbursement from the 
scholarship fund after the enrollment period. 
No comments were received regarding adoption of the new rule. 
The new rule is adopted under the Public Accountancy Act (Act), 
Texas Occupations Code, §901.151 which provides the agency 
with the authority to amend, adopt and repeal rules deemed nec­
essary or advisable to effectuate the Act.  
No other article, statute or code is affected by the adoption. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 19, 
2009. 
TRD-200905357 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: December 9, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 305-7842 
22 TAC §520.9 
The Texas State Board of Public Accountancy adopts new 
§520.9, concerning Advisory Committee, without changes to the 
proposed text as published in the October 2, 2009, issue of the 
Texas Register (34 TexReg 6820) and will not be republished. 
The new rule creates an advisory committee to advise the Board 
on allocation of the scholarship fund. 
No comments were received regarding adoption of the new rule. 
The new rule is adopted under the Public Accountancy Act (Act), 
Texas Occupations Code, §901.151 which provides the agency 
with the authority to amend, adopt and repeal rules deemed nec­
essary or advisable to effectuate the Act. 
No other article, statute or code is affected by the adoption. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 19, 
2009. 
TRD-200905358 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: December 9, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 305-7842 
ADOPTED RULES December 4, 2009 34 TexReg 8729 
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22 TAC §520.10 
The Texas State Board of Public Accountancy adopts new 
§520.10, concerning Recognition of Accounting Firms Hiring 
and Offering Internships, without changes to the proposed text 
as published in the October 2, 2009, issue of the Texas Register 
(34 TexReg 6821) and will not be republished. 
The new rule establishes a method to provide recognition to ac­
counting firms participating in the scholarship fund program. 
No comments were received regarding adoption of the new rule. 
The new rule is adopted under the Public Accountancy Act (Act), 
Texas Occupations Code, §901.151 which provides the agency 
with the authority to amend, adopt and repeal rules deemed nec­
essary or advisable to effectuate the Act. 
No other article, statute or code is affected by the adoption. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 19, 
2009. 
TRD-200905359 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: December 9, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 305-7842 
TITLE 28. INSURANCE 
PART 1. TEXAS DEPARTMENT OF 
INSURANCE 
CHAPTER 5. PROPERTY AND CASUALTY 
INSURANCE 
SUBCHAPTER O. TEXAS COMMERCIAL 
LINES STATISTICAL PLAN 
28 TAC §5.9501 
The Commissioner of Insurance adopts new Subchapter O, 
§5.9501, concerning the Texas Commercial Lines Statistical 
Plan. The new section adopts by reference the Plan, effective 
January 1, 2010. The new section is adopted without changes 
to the proposed text published in the October 2, 2009, issue of 
the Texas Register (34 TexReg 6825).  
REASONED JUSTIFICATION. The new section is necessary to 
update and adopt by reference the Texas Commercial Lines Sta­
tistical Plan (Plan), effective January 1, 2010. Because the prior 
Plan was adopted in 1995, the new Plan is necessary to: (i) 
update obsolete reporting instructions; (ii) update the Insurance 
Services Office copyright notice to reflect the change from the 
adoption of the Plan pursuant to Articles 5.96 and 5.97 of the 
Insurance Code to Chapter 38, Subchapter E of the Insurance 
Code; (iii) update effective dates; and (iv) remove provisional 
instructions pertaining to the 1995 transition to the Plan. It is 
necessary, however, for the new Plan to retain the 1995 report­
ing instructions in the Run-Off Reporting Rule for each line in 
the event that a policy with a retrospective adjustment prior to 
1995 needs to be reported. The transmittal form and affidavit, 
as well as the related instructions, have been deleted from the 
new Plan. They are no longer needed because insurers report 
this information on the designated statistical agent’s forms. 
The Plan adopted  by  reference in the  new section incorporates 
the same requirements and reporting instructions for the report­
ing of commercial lines insurance premium and loss data to the 
Department as the Plan, effective January 1, 1995, with the ex­
ception of the reporting of fidelity and surety experience data. 
The changes to the fidelity and surety premium and loss experi­
ence  reporting in the  new Plan standardize the manner in which 
fidelity and surety insurers report premium and loss experience. 
These changes consist of the updating of certain coverage and 
class fields and codes. Pursuant to the Plan, all insurers writ­
ing direct fidelity and surety business in the State of Texas are 
required to submit a quarterly report of premium and loss experi­
ence. Some of the fields and codes contained in the prior Quar­
terly Fidelity and Surety Experience Report of the Plan were not 
consistent with the standard fields and codes utilized by fidelity 
and surety insurers to submit premium or loss experience data 
in other states. As a result, insurers were required to maintain 
two separate systems for tracking premium and loss experience 
data--one for Texas and one for the rest of the country. 
The revisions to the Quarterly Fidelity and Surety Experience 
Report of the Plan reflect the fields and codes used for reporting 
premium or loss experience in other states. Adopting standard 
fields and codes eliminates the need for fidelity and surety insur­
ers to maintain two separate databases and should, as a result, 
lower compliance costs, as well as allow for better experience 
comparison by the Department, the designated statistical agent, 
and the industry in general. 
Additionally, the new Plan updates reporting media because 
technological advances have rendered diskettes obsolete in 
favor of CDs and DVDs as media storage mediums. The new 
Plan also incorporates minor changes to correct misspelled 
words and erroneous punctuation and to replace the references 
from "manual" to "Plan" for internal consistency. These changes 
will assist in understandability and ease of use. 
The prior Plan was adopted under the procedures outlined in 
Articles 5.96 and 5.97 of the Insurance Code effective January 1, 
1995, for mandatory use by all insurers writing commercial lines 
insurance in Texas. As a result of subsequent amendments to 
Article 5.97, which provide that Article 5.97 no longer applies to 
certain lines of insurance, the Plan is adopted pursuant to the 
Administrative Procedure Act, Government Code Chapter 2001. 
The Insurance Code §38.202 provides that the Commissioner 
of Insurance (Commissioner) may, for a line or sub-line of insur­
ance, designate or contract with a qualified organization to serve 
as the statistical agent for the Commissioner to gather data rel­
evant for regulatory purposes. The Insurance Code §38.204(a) 
provides that a designated statistical agent shall collect data from 
reporting insurers under a statistical plan adopted by the Com­
missioner. The Insurance Code §38.205 requires insurers to 
provide all premium and loss cost data to the Commissioner or 
the designated statistical agent as the Commissioner or agent 
requires. The Insurance Code §38.207 authorizes the Commis­
sioner to adopt rules necessary to accomplish the purposes of 
the subchapter regarding statistical data collection. 
34 TexReg 8730 December 4, 2009 Texas Register 
♦ ♦ ♦ 
HOW THE SECTION WILL FUNCTION. Section 5.9501(a) sets 
forth the purpose and applicability of the new section. Section 
5.9501(a)(1) specifies the purpose of the new section, which 
is to establish requirements for the reporting of premium and 
loss data by direct commercial lines insurers pursuant to the In­
surance Code Chapter 38, Subchapter E. Section 5.9501(a)(2) 
specifies that, pursuant to the Insurance Code §38.202, the 
Commissioner has designated a statistical agent for commer­
cial lines of insurance. Section 5.9501(a)(3) requires that, 
pursuant to the Insurance Code §38.205, all insurers writing 
direct commercial lines business in the State of Texas must 
provide a report of their premium and loss cost experience to 
the Commissioner or the statistical agent designated under the 
Insurance Code §38.202. Section 5.9501(a)(3) further requires 
that the report comply with the reporting requirements and 
instructions specified in the Plan, which is adopted by reference 
pursuant to the new §5.9501(b). 
Section 5.9501(a)(4) mandates that the new section apply to all 
reports that are required by §5.9501 to be filed with the  Depart­
ment for reporting periods beginning on or after January 1, 2010. 
Under the new §5.9501(b), the Plan is adopted by the Com­
missioner by reference, effective January 1, 2010. Section 
5.9501(b) also provides that the Plan is published by the 
Department and is available from the Data Services Division, 
Mail Code 105-5D, Texas Department of Insurance, P.O. Box 
149104, Austin, Texas 78714-9104 or the department website 
at www.tdi.state.tx.us. 
Under the Plan adopted by reference, insurers will follow the 
same requirements and reporting instructions for the reporting 
of commercial lines insurance premium and loss data to the De­
partment as the 1995 Plan, with the exception of the reporting 
of fidelity and surety experience data. Under the changes to the 
Quarterly Fidelity and Surety Experience Report of the Plan, in­
surers will report premium and loss data using updated coverage 
and class fields and codes that are also used in other states. 
SUMMARY OF COMMENTS AND AGENCY RESPONSE. 
Comments: All commenters express support for the proposed 
changes to the fidelity and surety portion of the Plan. In sum­
mary, the commenters agree that the use in Texas of the data 
fields and codes used for reporting premium and loss experience 
in other states will eliminate the need for insurers to maintain 
separate databases and processes and, in turn, lower compli­
ance costs. Also, the changes will allow for better experience 
comparison by the Department, the designated statistical agent, 
and the industry in general and will, thereby, benefit the  Depart­
ment as well as the entire surety and fidelity industry. 
Agency Response: The Department appreciates the supportive 
comments. 
NAMES OF THOSE COMMENTING FOR AND AGAINST THE 
PROPOSAL. 
For without changes: CNA Surety, Great American Insurance 
Group, Liberty Mutual Surety, Merchants Bonding Company, 
and Old Republic Surety Company on behalf of the Fidelity and 
Surety Association of America. 
Against: None. 
STATUTORY AUTHORITY. The new section is adopted pur­
suant to the Insurance Code §§38.202, 38.204(a), 38.205, 
38.207, and 36.001. Section 38.202 provides that the Com­
missioner may, for a line or sub-line of insurance, designate or 
contract with a qualified organization to serve as the statistical 
agent for the Commissioner to gather data relevant for regula­
tory purposes. Section 38.204(a) provides that a designated 
statistical agent shall collect data from reporting insurers under 
a statistical plan adopted by the Commissioner. Section 38.205 
requires insurers to provide all premium and loss cost data to 
the Commissioner or the designated statistical agent as the 
Commissioner or agent requires. Section 38.207 authorizes 
the Commissioner to adopt rules necessary to accomplish the 
purposes of the subchapter regarding statistical data collection. 
Section 36.001 provides that the Commissioner of Insurance 
may adopt any rules necessary and appropriate to implement 
the powers and duties of the Texas Department of Insurance 
under the Insurance Code and other laws of this state. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 18, 
2009. 
TRD-200905323 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Effective date: December 8, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 463-6327 
CHAPTER 9. TITLE INSURANCE 
The Commissioner of Insurance adopts amendments to §9.1 
and §9.401, concerning the adoption by reference of certain 
amendments to the Basic Manual of Rules, Rates and Forms 
for the Writing of Title Insurance in the State of Texas (Basic 
Manual) and to the Texas Title Insurance Statistical Plan (Sta­
tistical Plan). The amendments are adopted with changes to 
the proposed text as published in the August 21, 2009, issue of 
the Texas Register (34 TexReg 5643). 
REASONED JUSTIFICATION. The amendments to the Basic 
Manual and Statistical Plan, which the amended sections adopt 
by reference, were considered at the rulemaking phase of the 
2008 Texas Title Insurance Biennial Hearing (Biennial Hearing) 
held on October 2, 2008, Docket Number 2690. The rulemak­
ing phase of the hearing was conducted pursuant to the Insur­
ance Code §2703.205. At the close of the October 2 hearing, 
the Commissioner directed that the record be held open until 
October 31, 2008, in order to allow additional written comments 
to be submitted for all of the agenda items. In accordance with 
the Insurance Code §2703.205(d), the ratemaking phase of the 
hearing was referred to the State Office of Administrative Hear­
ings. This adoption by reference of new rules and forms and the 
modification or replacement of currently existing rules and forms 
in the Basic Manual and Statistical Plan facilitate the administra­
tion and regulation of title insurance in the State of Texas. These 
amendments clarify and standardize the rules and forms regu­
lating the writing and the business of title insurance in the State 
of Texas. 
The amendments to the Basic Manual and Statistical Plan are 
identified by the item number used in the October 2 hearing. 
Items 2008-29, 2008-34, 2008-35, 2008-36, and 2008-45 were 
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approved for withdrawal from consideration during the rulemak­
ing phase of the hearing at the request of the entities that origi­
nally filed the items for consideration. 
After careful review and consideration of the filings, testimony, 
and comments, the Commissioner has determined that Agenda 
Items 2008-17 and 2008-18 should not be adopted. Item 2008­
17 proposed to amend Procedural Rule P-18 to require that a 
copy of the Commitment for Title Insurance (T-7) on an Owner’s 
Policy be delivered to the proposed insured as soon as practica­
ble, but in no event later than 5 business days prior to closing the 
transaction unless extenuating circumstance exist. Agenda Item 
2008-17 should not be adopted because the proposed change to 
P-18 that would require the title commitment to be delivered only 
to the buyer or seller would deny consumers the flexibility and 
right of naming an agent or attorney to receive the title commit­
ment on their behalf. This is an option that consumers should be 
allowed to have because there are a number of circumstances 
where not having the option to appoint an agent would create a 
significant hardship on the consumer. Additionally, the Depart­
ment agrees that imposing a requirement of delivery of the title 
commitment five days prior to closing could delay closing the 
transaction which might deny a consumer the ability to maintain 
his initial interest rate. Such a delay could result in adverse eco­
nomic impact to consumers and losses to industry. 
Item 2008-18 proposed to amend Procedural Rule P-21 to re­
move language from Schedule D of the Commitment for Title In­
surance (T-7) regarding optional advanced disclosure of settle­
ment charges and optional advanced issuance of a Commitment 
for Title Insurance. The Commissioner has determined that Item 
2008-18 should not be adopted. The proposed changes to P-21 
are designed to facilitate consumer comparison shopping for title 
insurance. There are new federal Real Estate Settlement Pro­
cedures Act of 1974 (RESPA) rules and forms (effective January 
1, 2010) that provide a much more comprehensive methodology 
to facilitate consumer comparison shopping for a loan among 
competing loan originators than the proposed changes to P-21 
in Item 2008-18. It would not be prudent to adopt the proposed 
changes to P-21 because they involve some of the very same 
disclosures and estimates that will be mandated under the new 
federal RESPA rules. The new RESPA rules include estimates 
for title insurance and title services and there is a high proba­
bility for conflict between the proposed changes to P-21 in Item 
2008-18 and the new federal RESPA rules. 
The Department has made several non-substantive changes to 
the items adopted by reference. None of these changes, how­
ever, materially alter issues raised in the proposal, introduce new 
subject matter, or affect persons other than those previously on 
notice. The Department has also made changes to the items 
adopted by reference to correct statutory references, typograph­
ical errors, and formatting errors. Additionally, in response to 
comments, the Department has made the following non-sub­
stantive changes to the items adopted by reference: 
Item 2008-5 - The Department has changed P-9.b(6) concern­
ing variable rate mortgage loan instruments in response to com­
ment. On the second line, a quotation mark has been added to 
precede the word variable to properly set off the term "variable 
rate mortgage." 
Item 2008-9 - The Department has included changes in re­
sponse to comments to Form T-1R Texas Residential Owner’s 
Policy of Title Insurance-One to Four Family Residences, 
Form T-2R Texas Short Form Residential Loan Policy of Title 
Insurance and Form T-13 Loan Title Policy Binder On Interim 
Construction Loan. All references in the policies to "mortgagee" 
were changed to "loan" and all references in the policies to 
"owner" were changed to "owner’s." 
Item 2008-14 - Since Item 2008-14 was filed, the Texas Legisla­
ture passed HB 3073 into law that enacts new §2501.008 of the 
Insurance Code. The Department has amended Item 2008-14 
to conform with the newly enacted §2501.008 of the Insurance 
Code by including a "reasonable estimate of charges" such that 
section (g) would read: 
"Due to the higher level of security and expedited recording time 
afforded by electronically filing or recording instruments, promul­
gated forms or other documents incident to real or personal prop­
erty transactions, the actual charges or a reasonable estimate 
of charges, including actual charges or a reasonable estimate of 
charges by a trusted third-party provider to an authorized filer, 
for electronically filing or recording (e-filing) such instruments, 
forms or documents may be passed through to the consumer. 
Such actual charges or reasonable estimate of charges may not 
be marked up." 
Item 2008-24 - The item proposed for adoption represents the 
original version of the "Insured Closing Service (T-50) form, not 
the amended version that was filed on September 19, 2008. 
The Department intended that the amended version of the "In­
sured Closing Service (T-50) form that was filed on September  
19, 2008 should be adopted in lieu of the original version. The 
amended version of the Insured Closing Service (T-50) form filed 
on September 19, 2008, would make four changes to the pro­
posed Insured Closing Service (T-50) form in Item 2008-24. The 
four changes are as follows: (i) change the caption of the form 
to state "Insured Closing Service" so that it is consistent with the 
title of the form; (ii) delete "negligence" in paragraph 2 of the 
covered matters section of the form so that it is consistent with 
the amended item filed on September 19, 2008; (iii) delete the 
reference to borrower in the succeeding sentence of paragraph 
2 of the covered matters section of the form since the applicable 
form for the buyer where appropriate would be form (T-51); and 
(iv) delete the reference to purchase or lease in paragraph 1.C. 
of the Conditions and Exclusions, because of the availability of 
a separate form (T-51) for the buyer. 
Item 2008-25 - The Department has adopted the amended 
version of the Co-Insurance Endorsement Form (T-48) in lieu 
of the original version that was proposed. The Department 
inadvertently proposed the original version. The purpose of this 
item is to revise the existing Co-Insurance Endorsement Form 
(T-48) to conform with the American Land Title Association 
(ALTA) form. The amended version more accurately reflects the 
changes needed to conform the existing form to the ALTA form. 
Item 2008-28 - The Department has added in the next to last line 
of P-55 the parenthetical "(Mezzanine Financing)" and changed 
the italics to regular font for purposes of consistency and clarity. 
Item 2008-40 - The Department has adopted the amended ver­
sion of Item 2008-40 dated November 2, 2008 in lieu of the orig­
inal version that was proposed. The Department inadvertently 
proposed the original version. The purpose of this item is to clar­
ify the issues relating to property taxes and insuring those taxes 
in the title insurance policy. The version that was submitted by 
the commenter provides the best clarification of the issues by de­
scribing common fact patterns involving property taxes and pro­
viding underwriting guidelines for providing title insurance cover­
age. This item amends Procedural Rule P-20 titled Amendment 
of Standard Exception in Mortgagee Policy or Mortgagee Title 
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Policy Binder on Interim Construction Loan (Interim Binder) Re­
lating to Taxes to organize procedural rules regarding the stan­
dard tax exception and Bulletin 153 into one rule. This item pro­
vides guidance to the title industry regarding current year and 
rollback taxes and it merges Procedural Rule 29, titled Amend­
ment of Standard Exception in Mortgagee Policy Binder on In­
terim Construction Loan (Interim Binder) Relating to Taxes Not 
Yet Due and Payable to make it a part of Procedural Rule P-20 
subsection C. 
Item 2008-54 - The Department has added the following to the 
Statistical Plan: 
1. Added a Note 6 to Table 1 concerning personal property title 
insurance transactions. 
2. Added reporting codes for the new Texas Limited Coverage 
Residential Chain of Title Policy Form (T-53). 
3. Added reporting codes for the new Minerals and Surface 
Damage Endorsements (T-19.2 and T-19.3). 
4. Added new reporting codes for the Restrictions, Encroach­
ments, Minerals Endorsement-Owner’s Policies (T-19.1). 
5. Added new reporting codes for the Non-Imputation Endorse­
ment (Mezzanine Financing) (T-24.1). 
6. Added new reporting codes for the Contiguity Endorsement 
(T-25.1). 
These changes were made in response to comments and were 
necessary to accomplish the statistical reporting needed for the 
new Texas Limited Coverage Residential Chain of Title Policy 
Form (T-53), the new Minerals and Surface Damage Endorse­
ments (T-19.2 and T-19.3), the Restrictions, Encroachments, 
Minerals Endorsement-Owner’s Policies (T-19.1), the Non-Im­
putation Endorsement (Mezzanine Financing) (T-24.1), and the 
Contiguity Endorsement (T-25.1). 
In response to comments, the Department has revised the ef­
fective date of the adoption by reference of the Basic Manual 
and Statistical Plan in §9.1 and §9.401. The items adopted by 
reference include typographical corrections and other changes 
based on public comments. The effective date of the adopted 
amendments to §9.1 and §9.401 is February 1, 2010. 
HOW THE SECTIONS WILL FUNCTION. The amendments to 
§9.1 and §9.401 revise the effective date of the amended Basic 
Manual and Statistical  Plan.  The items  which are  the subject  of  
this adoption are as follows: 
Item 2008-1 - Adoption of an amendment to the Residential Real 
Property Affidavit (Form T-47) to remove a duplicate reference 
to the title insurance company in paragraph 6 of the form. 
Item 2008-2 - Adoption of an amendment to Procedural Rule P­
36 to allow for the deletion of the arbitration provision on Sched­
ule A of the Loan Policy or the Owner’s Policy and to amend out­
moded references to the Mortgagee and Owner Policy forms. 
Item 2008-3 - Adoption of an amendment to Procedural Rule 
P-21 to conform the language of the rule with the language of 
the form by amending outmoded references relating to the Mort­
gagee and Owner Policy forms and to amend an outmoded ref­
erence to the State Board of Insurance. 
Item 2008-4 - Adoption of an amendment to Procedural Rule 
P-9.b(8) to conform the language of the rule with the proposed 
Future Advance/Revolving Credit Form (T-35) and to delete the 
requirement that the Loan Policy show by endorsement that the 
lien being insured secures a revolving credit type of indebted­
ness. 
Item 2008-5 - Adoption of an amendment to Procedural Rule 
P-9.b(6) to conform the language of the rule with the language 
of the Variable Rate Mortgage Endorsement (T-33) and the 
Variable Rate Mortgage-Negative Amortization Endorsement 
(T-33.1). 
Item 2008-6 - Adoption of a new form to provide for a Limited 
Coverage Residential Chain of Title Policy (T-53). 
Item 2008-7 - Adoption of a new Procedural Rule (P-71) relating 
to the Limited Coverage Residential Chain of Title Policy (T-53). 
Item 2008-8 - Adoption of an amendment to the Assignment of 
Rents/Leases Endorsement (T-27) to correct typographical er­
rors. 
Item 2008-9 - Adoption of an amendment to the Texas Residen­
tial Owner Policy of Title Insurance - One-To-Four Family Res­
idences (T-1R), the Texas Short Form Residential Mortgagee 
Policy of Title Insurance (T-2R), and the Mortgagee Title Pol­
icy Binder on Interim Construction Loan (T-13) to conform with 
the language of the Owner’s Policy (T-1) and the Loan Policy 
(T-2) by changing the term "Owner" to "Owner’s" and changing 
the term "Mortgagee" to "Loan." 
Item 2008-10 - Adoption of an amendment to Procedural Rule 
P-7 to change the language in paragraphs B and C to conform 
with the language of the Owner’s Policy (T-1) and the Loan Policy 
(T-2) and the proposed changes to the Texas Residential Owner 
Policy of Title Insurance - One-To-Four Family Residences (T­
1R), the Texas Short Form Residential Mortgagee Policy of Title 
Insurance (T-2R), and the Mortgagee Title Policy Binder on In­
terim Construction Loan (T-13). 
Item 2008-11 - Adoption of an amendment to Schedule B of the 
Loan Policy (T-2) to correct a typographical error. 
Item 2008-12 - Adoption of an amendment to Schedule A of 
the Loan Policy (T-2) to remove the Tax Deletion Endorsement 
(T-30) from the list of optional endorsements on Schedule A and 
to remove language from Schedule A regarding deleted provi­
sions from affected endorsements, which will require such dele­
tions to be included as a special exception on Schedule B of the 
commitment. 
Item 2008-13 - Adoption of an amendment to the Deletion of 
Arbitration Provision of the Commitment for Title Insurance (T-7) 
to increase the threshold amount for arbitral matters to $2 million 
in conformity with Procedural Rule P-36. 
Item 2008-14 - Adoption of an amendment to Procedural Rule P­
17 to allow a pass-through to consumers of electronic filing fees 
in accordance with HB 3073, as enacted by the 81st Legislature, 
Regular Session, effective January 1, 2010. 
Item 2008-15 - Adoption of an amendment to Specific Areas  and  
Procedures 5 of the Minimum Standards to allow a pass-through 
to consumers of tax search service fees and certain notary fees 
in accordance with HB 3073, as enacted by the 81st Legislature, 
Regular Session, effective January 1, 2010. 
Item 2008-16 - Adoption of an amendment to the Commitment 
for Title Insurance (Form T-7) to conform the language of the 
form with the changed name of the policies referenced therein. 
Item 2008-19 - Adoption of an amendment to the Owner’s Policy 
of Title Insurance (T-1) to remove indemnity language from the 
form in conformity with the 2006 ALTA Owner’s Policy. 
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Item 2008-20 - Adoption of an amendment to the Loan Policy 
of Title Insurance (T-2) to remove indemnity language from the 
form in conformity with the 2006 ALTA Loan Policy. 
Item 2008-21 - Adoption of a new form (T-24.1) titled Non-Impu­
tation Endorsement (Mezzanine Financing) to allow non-imputa­
tion coverage provided in paragraph 4 of the Owner’s Policy to 
be assigned by the Insured to a Mezzanine Lender. 
Item 2008-22 - Adoption of new Procedural Rule (P-69) titled 
Issuance of Insured Closing Letters to prohibit the issuance of 
Insured Closing Letter by attorneys operating pursuant to Pro­
cedural Rule P-22. 
Item 2008-23 - Adoption of new Procedural Rule (P-70) titled, 
Cancellation Fees; Fees for Services Rendered, to define and 
prohibit cancellation fees and to otherwise allow fees for furnish­
ing title evidence or furnishing title evidence and examination. 
Item 2008-24 - Adoption of an amendment to the Insured Closing 
Service form (T-50) to substantially conform to the ALTA Stan­
dard Closing Protection Letter except that it is proposed to main­
tain the current two year coverage period. 
Item 2008-25 - Adoption of an amendment to the Co-Insurance 
Endorsement (T-48) to substantially conform to the ALTA Stan­
dard Co-Insurance - Single Policy Endorsement. 
Item 2008-26 - Adoption of the rescission of the Last Dollar En­
dorsement (T-15) in its entirety. 
Item 2008-27 - Adoption of the amendment to Procedural Rule 
P-9 to rescind the procedure for issuance of the Last Dollar En­
dorsement (T-15), which has also been proposed for rescission. 
Item 2008-28 - Adoption of the amendment to P-55 to provide 
that the Non-Imputation Endorsement (Mezzanine Financing)(T­
24.1) be issued in accordance with the same procedural provi­
sions currently set forth by the rule for the Non-Imputation En­
dorsement (T-24). 
Item 2008-30 - Adoption of the amendment to Administrative 
Rule L-1 to provide that a Title Insurance Company may cancel 
an agent’s license for cause without giving the required advance 
notice of 30 days. The Department adopts the modification of 
the notice provisions to add a new requirement to specify that if 
the company is the sole underwriter at the time of cancellation 
then the company must submit an orderly plan for the winding 
down of the title agent’s operations that is in compliance with 
Administrative Rule D-1. 
Item 2008-31 - Adoption of the amendment to the Future Ad­
vance/Revolving Credit Endorsement (T-35) to substantially 
conform the language of the endorsement to the ALTA Future 
Advance Endorsement and to conform the language of the 
endorsement to the Loan Policy (T-2). 
Item 2008-32 - Adoption of the amendment to the Leasehold 
Loan Policy Endorsement (T-5) to conform the language of the 
endorsement to the ALTA Leasehold Loan Endorsement and to 
conform the language of the endorsement to the Loan Policy 
(T-2). 
Item 2008-33 - Adoption of the amendment to the Leasehold 
Owner’s Policy Endorsement (T-4) to conform the language of 
the endorsement to the ALTA Leasehold Owner’s Endorsement 
and to conform the language of the endorsement to the Owner’s 
Policy (T-1). 
Item 2008-37 - Adoption of the amendment to Procedural Rule 
P-54, titled Access Endorsement, to authorize issuance of the 
Access Endorsement (T-23) and to remove redundant language. 
Item 2008-38 - Adoption of the amendment to Procedural Rule 
P-56 pertaining to the Contiguity Endorsement (T-25) to include 
new requirements for new Contiguity Endorsement (T-25.1) that 
insures against loss or damage sustained by reason of the  pres­
ence of any gaps, strips, or gores lying between contiguous 
parcels of insured lands and does not require the contiguous 
boundary lines of the various parcels of land to be specifically 
identified. The Department has amended new subsection D. 
by adding the clarifying language "non-residential" in two places 
to ensure that it is clear that the new Contiguity Endorsement 
(T-25.1) would only apply to non-residential property. 
Item 2008-39 - Adoption of a new Contiguity Endorsement (T­
25.1) to insure against loss or damage sustained by reason of the 
presence of any gaps, strips, or gores lying between contiguous 
parcels of insured lands and that does not require the contiguous 
boundary lines of the various parcels of land to be specifically 
identified. 
Item 2008-40 - Adoption of an amendment to Procedural Rule 
P-20 Amendment of Standard Exception in Mortgagee Policy 
or Mortgagee Title Policy Binder on Interim Construction Loan 
(Interim Binder) Relating to Taxes to organize procedural rules 
regarding the standard tax exception and Bulletin 153 into one 
Procedural Rule. This submission makes the information more 
user friendly and easier to find and provides guidance to a Com­
pany as to what may or may not be done regarding the stan­
dard tax exception and the practice of ensuring taxes are paid. 
The submission that is adopted is dated November 2, 2008 (the 
"November amendment"), and is an amended submission that 
was submitted as a comment. The comment noted that the 
September 29, 2008, version was superseded by the November 
2, 2008, version which best reflects the agreement of the parties. 
The November amendment deleted subparagraphs B.2.(i), (ii), 
and (iii) from the September 28, 2008, version. This is needed 
because the deleted subparagraphs refer to escrowing funds 
against a future possibility concerning payment of roll back taxes, 
and the consequences cannot be determined at the time of es­
crow and closing. The reference to subparagraph (2) in subpara­
graph A.1.b.(2) is corrected to refer to subparagraph "(1) above." 
The reference to Form "T-1" in subparagraph B.1.(a) is corrected 
to refer to Form "T-2 or T-2R" and a similar change from "Form 
T-1" to "Form T-2" is made in paragraph C. 
The submission merges Procedural Rule 29, titled Amendment 
of Standard Exception in Mortgagee Policy Binder on Interim 
Construction Loan (Interim Binder) Relating to Taxes Not Yet 
Due and Payable to make it a part of Procedural Rule P-20 sub­
section C. Additionally, a conforming change has been made to 
the title of Rate Rule R-24. Currently, the title of Rate Rule R-24 
reads "Applicable only as provided in Procedural P-29." The title 
is amended to read "Applicable only as provided in Procedural 
P-20C" because Procedural Rule P-29 has been merged with 
Procedural Rule P-20. 
Item 2008-41 - Adoption of an amendment to the Title Insurance 
Agent (L-1) administrative rule in Section VI of the Basic Manual 
to update statutory references in the rule. 
Item 2008-42 - Adoption of an amendment to the Audit and Re­
view of the Agent/Direct Operations Escrow and Trust Accounts 
(G.2) administrative rule in Section VI of the Basic Manual to up­
date statutory references in the rule. 
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Item 2008-43 - Adoption of an amendment to the Policy Guaranty 
Fee Remittance (T-G1) form in Section V of the Basic Manual to 
update the policy guaranty fee amount shown on the remittance 
form to reflect the correct amount due for each policy. 
Item 2008-44 - Adoption of an amendment to the Requirements 
for Ceasing Operation by Agents and Direct Operations (D-1) 
administrative rule in Section VI of the Basic Manual to clarify the 
requirements of ceasing operation by agents or direct operations 
and to update statutory references in the rule. 
Item 2008-46 - Adoption of an amendment to the Reasonable 
Time for Furnishing Title Evidence (P-25) procedural rule in Sec­
tion IV of the Basic Manual to provide a requirement for title 
agents and direct operations to maintain auditable records and 
documents that demonstrate compliance with the rule and to up­
date statutory references in the rule. 
Item 2008-47 - Adoption of the amendment to the Statement of 
Assessment Received from and Recoupments Distributed to Ti­
tle Insurance Company (T-G3) form in Section V of the Basic 
Manual. 
Item 2008-48 - Adoption of the amendment to the Guaranty As­
sessment Recoupment Charge Remittance (T-G2) form in Sec­
tion V of the Basic Manual. 
Item 2008-49 - Adoption of the amendment to the Supplemental 
Coverage Manufactured Housing Unit Endorsement (T-31.1) in 
Section II of the Basic Manual to remove a reference to "serial 
number" in the form and to insert a reference to the "policy num­
ber." 
Item 2008-50 - Adoption of the amendment to the Leasehold 
Mortgagee Policy 
Endorsement (T-5) in Section II of the Basic Manual to remove 
a reference to "serial number" in the form. 
Item 2008-51 - Adoption of the amendment to the Leasehold 
Owner Policy Endorsement (T-4) in Section II of the Basic Man­
ual to remove a reference to "serial number" in the form. 
Item 2008-52 - Adoption of the amendment to the Policy Guar­
anty Fee (G.1) administrative rule in Section VI of the Basic Man­
ual to update statutory references in the rule. 
Item 2008-53 - Adoption of the amendment to the Title Insurance 
Escrow Officer (L-2) rule in Section VI of the Basic Manual to 
provide a procedure for a title agent or direct operation to notify 
the Department upon a change of name of a licensed escrow 
officer and to update statutory references in the rule. 
Item 2008-54 - Adoption of the amendments to the Statistical 
Plan to provide Rate Code references and to add statistical 
reporting codes for the following: (i) new Co-Insurance Endorse­
ment (T-48), (ii) new personal property title insurance forms and 
endorsements, (iii) new Texas Limited Coverage Residential 
Chain of Title Policy Form (T-53), (iv) new Minerals and Surface 
Damage Endorsements (T-19.2 and T-19.3), (v) the Restric­
tions, Encroachments, Minerals Endorsement-Owner’s Policies 
(T-19.1), (vi) the new Non-Imputation Endorsement (Mezzanine 
Financing) (T-24.1), and (vii) the new Contiguity Endorsement 
(T-25.1). 
The following items have been withdrawn: 
Item 2008-29 - Submission to amend the Texas Title Insurance 
Information form to increase the threshold amount for arbitral 
matters to $2 million and to conform the language of the form to 
the Owner’s Policy (T-1), the Loan Policy (T-2), and the Deletion 
of the Arbitration Provision (P-36). 
Item 2008-34 - Submission to propose a new Tax Parcel En­
dorsement covering a single tract. 
Item 2008-35 - Submission to propose a new Tax Parcel En­
dorsement covering multiple tracts. 
Item 2008-36 - Submission to amend Procedural Rule P-9 to 
authorize a title company to issue the Tax Parcel Endorsements. 
Item 2008-45 - Submission to amend P-24 to clarify payments 
for services rendered among title agents, companies and direct 
operations. 
The Department has filed a copy of each of the items adopted by 
reference with the Secretary of State’s Texas Register Section. 
Persons desiring copies of the adopted items may obtain them 
from the Office of the Chief Clerk, Texas Department of Insur­
ance, 333 Guadalupe Street, Austin, Texas, 78701-3938. To re­
quest copies, please contact Sylvia Gutierrez at (512) 463-6327. 
SUMMARY OF COMMENTS AND AGENCY RESPONSE. 
General 
Comment: Commenters request that the Commissioner allow 
for an implementation period between the adoption date and the 
effective date of the rules and forms. The commenters note that 
a simultaneous effective date and adoption date will make im­
plementation and compliance very difficult. An effective date of 
at least 60 days after the date of adoption would be prudent, to 
allow for title agents and underwriters to produce new forms and 
update software to accommodate the new rules. 
Agency Response: The Department agrees that providing 60 
days lead time for underwriters to produce new forms and up­
date software to accommodate the new rules is reasonable. The 
effective date of the adoption will be February 1, 2010, in order 
to provide sufficient transition time. 
Item 2008-5 
Comment: One commenter notes that the amendment of P­
9.b(6) on the second line, a quotation mark should precede the 
word variable to properly set off the term "variable rate mort­
gage." 
Agency Response: The Department agrees that a quotation 
mark should precede the word variable and has made this 
correction. 
Item 2008-14 
Comment: Commenters note that since Item 2008-14 was filed, 
the Texas Legislature passed HB 3073 into law that enacts new 
§2501.008 of the Insurance Code. The commenter recommends 
that Item 2008-14 be amended to conform with the statute by 
including a "reasonable estimate of charges" such that section 
(g) would read: "Due to the higher level of security and expe­
dited recording time afforded by electronically filing or recording 
instruments, promulgated forms or other documents incident to 
real or personal property transactions, the actual charges or a 
reasonable estimate of charges, including actual charges or a 
reasonable estimate of charges by a trusted third-party provider 
to an authorized filer, for electronically filing or recording (e-filing) 
such instruments, forms or documents may be passed through 
to the consumer. Such actual charges or reasonable estimate of 
charges may not be marked up."  
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Agency Response: The Department has conformed the lan­
guage in P-17 with the changes enacted in HB 3073 in new 
§2501.008 of the Insurance Code. 
Item 2008-17 
Comment: Many commenters state positions in opposition to the 
adoption of Item 2008-17. 
The commenters note that a proposed change to P-18 deletes 
the provision which allows the title commitment to be delivered 
to an authorized agent or attorney. This change would require 
the title commitment to be delivered only to the buyer or seller. 
The commenters note that deleting this provision denies con­
sumers the flexibility and right of naming an agent or attorney to 
receive the commitment on their behalf which is an option that 
consumers should be allowed to have because there are a num­
ber of circumstances where not having the option to appoint an 
agent to receive the title commitment would create a significant 
hardship on the consumer. 
Many commenters state positions in opposition to the proposed 
changes to P-18 that would require the title commitment be de­
livered not later than 5 business days prior to closing unless ex­
tenuating circumstances exist. The commenters note that the 
reasons set forth for these changes to P-18 are  that  fiduciaries 
allegedly fail to inform their clients that the cost of some items 
listed in the title commitment may be negotiable and therefore 
the option of having the  fiduciaries take delivery of the commit­
ment on behalf of the insured must be eliminated. The com­
menters assert that there was no evidence in the record to sup­
port that fiduciaries were in fact breaching their duty and further 
the commenters disputed that certain charges listed in the title 
commitment are negotiable just because they are not subject to 
a promulgated rate. 
Many commenters further stated that the proposed changes to 
P-18 are inconsistent and contradictory to the "One to Four Fam­
ily Residential Contract (Resale) promulgated by the Texas Real 
Estate Commission (TREC). The TREC contract sets out the 
terms of delivery and timetable for delivery for the title commit­
ment and these terms are negotiated by the parties to reflect the 
practical timing suitable to each transaction. Imposing a require­
ment of delivery of the title commitment 5 days prior to closing 
could delay closing the transaction which might deny a consumer 
the ability to maintain his initial interest rate which could result in 
adverse economic impact to consumers and losses to industry. 
The commenter acknowledges the attempt to remedy the inflex­
ibility of the 5 day requirement by adding the language "unless 
extenuating circumstances exist." The commenter notes that the 
addition of this language does not remedy the inflexibility of the 5 
day requirement because the term "extenuating circumstances" 
is not defined and is ambiguous. 
Agency Response: The Department declines to adopt the pro­
posed changes to P-18. The Department agrees that the pro­
posed change to P-18 that would require the title commitment to 
only be delivered to the buyer or seller would deny consumers 
the flexibility and right of naming an agent or attorney to receive 
the title commitment on their behalf. This is an option that con­
sumers should be allowed to have because there are a number 
of circumstances where not having the option to appoint an agent 
would create a significant hardship on the consumer. 
The Department also declines to adopt the proposed change to 
P-18 that would require the title commitment be delivered not 
later than 5 business days prior to closing unless extenuating 
circumstances exist. The Department agrees that imposing a 
requirement of delivery of the title commitment 5 days prior to 
closing could delay in closing the transaction which might deny 
a consumer the ability to maintain his initial interest rate. Such a 
delay in closing the transaction could result in adverse economic 
impact to consumers and losses to industry. 
Item 2008-18 
Comment: Commenters recommend not adopting Item 2008-18 
because there are new federal rules that are being implemented 
pursuant to amendments to the Real Estate Settlement Proce­
dures Act of 1974 (RESPA) effective January 1, 2010 that have 
a high potential of conflicting with the proposed changes to P-21. 
One commenter believes that no changes should be made to the 
current Schedule D and that the recently enacted new RESPA 
rules adequately deal with the disclosure of non-title charges. 
Agency Response: The Department agrees that Item 2008-18 
should not be adopted. There are new federal rules that are be­
ing implemented pursuant to amendments to RESPA that require 
new standardized forms of the Good Faith Estimate of settlement 
charges and the HUD-1 uniform settlement statement be placed 
in service effective January 1, 2010 in addition to several other 
procedural modifications. These new rules require that (i) "loan 
originators" (mortgage lenders and mortgage brokers) issue to 
consumers within three business days after loan application, a 
revised Good Faith Estimate (GFE) that is intended to disclose 
accurate costs of closing and key loan terms in a form that may 
be used by consumers to comparison shop for a loan among 
competing loan originators during a minimum 10-business-day 
period in which certain of the costs must be made available for 
acceptance by the consumer without change or within tolerances 
for accuracy; and (ii) settlement agents, which in Texas include 
licensed escrow officers, must complete a revised form of the 
HUD-1 uniform settlement statement for home loan transactions 
based on information provided by the loan originator that com­
pares costs actually charged at closing, including all loan orig­
inator compensation, with like cost estimated on the GFE. No­
tably, actual loan originator charges at closing may not exceed 
estimates disclosed by the GFE and the total of certain other 
charges, which includes title services and title insurance among 
others, cannot exceed the total estimates on the GFE for those 
same charges. 
In Item 2008-18, the proposed changes to P-21 are designed to 
facilitate consumer comparison shopping for title insurance. The 
new federal rules and forms provide a comprehensive approach 
to facilitate consumer comparison shopping for a loan among 
competing loan originators (that includes estimates for title in­
surance and title services) than the proposed changes to P-21. 
It would not be prudent to adopt the proposed changes to P-21 
because they involve some of the very same disclosures and es­
timates that will be mandated under the new federal RESPA rules 
and the potential for conflict between the proposed changes to 
P-21 and the new federal rules is great. The prudent course of 
action is to monitor the implementation of the federal rules before 
considering any changes to P-21 and to make such changes in 
response to well documented problems that occur after the im­
plementation of the new federal RESPA rules. 
Items 2008-19 and 2008-20 
Comment: Many commenters state positions in opposition to 
the adoption of Agenda Items 2008-19 and 2008-20 that remove 
the title insurer’s right to seek reimbursement for defense costs 
from the insured in instances where there has been a reserva­
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tion of rights and where in the course of providing a defense the 
court holds that there is no coverage. Item 2008-19 pertains 
to the Owner’s Policy of Title Insurance (T-1) subsections 5(c) 
and 6(c) and Item 2008-20 pertains to Loan Policy of Title Insur­
ance (T-2) subsections 5(c) and 6(c). Commenters assert that 
it is good public policy for title insurers to have the right to sue 
their insureds for defense costs in instances where a defense 
has been provided and the court finds that there is no coverage. 
The commenters’ reasons for asserting that this is good pub­
lic policy are that (i) if an insured requests a defense under the 
title policy and the claim proves to be unsuccessful then the in­
sured should be responsible for the prosecution or defense of the 
claim; and (ii) if the title insurer pays claims where the defense of 
the claim was unsuccessful then these added expenses will in­
crease title insurance rates for all rate payers. The commenters 
also made several observations concerning the Texas Supreme 
Court case Excess Underwriter’s At Lloyd’s London v. Frank’s 
Casing Crew and Rental Tools, Inc.  256 S.W. 3d 42 (Tex.  2008)  
(hereafter Frank’s Casing) that was cited as support for adop­
tion of Items 2008-19 and 2008-20. The commenters believe 
that Frank’s Casing fell short of suggesting a prohibition against 
the insurer’s right to seek reimbursement from the insured for 
defense costs. The commenters also note that under Frank’s 
Casing there must be express language in the policy to estab­
lish the right to seek reimbursement from the insured for defense 
costs as there is no such right under equitable theories of law. 
Agency Response: The Department disagrees that it is good 
public policy to allow an insurer to seek reimbursement from the 
insured for defense costs. When a title company issues a policy 
it is binding itself to defend the insured if another party asserts 
superior title to the property and to pay the loss to the insured 
if the claim to superior title is upheld. The duty to defend the 
insured against a claim of superior title is one of the most impor­
tant rights that the insured has under the title policy. However, 
the reasonable expectations of the insured do not include that if 
the insurer provides a defense and the defense proves to be un­
successful that the insurer can then file suit against the insured 
to be reimbursed for the defense cost. 
In the Frank’s Casing case the court noted that there is a very 
difficult dilemma faced by both insurer and insured when the cov­
erage under the policy is uncertain. The court concluded that the 
risk of coverage uncertainties was best placed with the insurer 
and not the insured. The court pointed out that a contractual right 
to reimbursement for defense costs that allows an insurer to pay 
defense costs and then sue the policyholder fosters conflict and 
distrust in the relationship between and insurer and its insured 
which is clearly not good public policy. The court also notes that 
the fiduciary relationship between insurer and insured is fraught 
with conflicting interests and that the right of an insurer to sue 
its own insured could be interpreted by an insurer as a judicial 
sanction to breach the policy of insurance which is also not good 
public policy. 
Additionally, there are other coverage forms such as liability poli­
cies that also contain a duty to defend. Defense against liability 
claims is a very important coverage that has historically been in 
a liability policy and the insured needs and expects this cover­
age. If the Department reviews a liability policy that contains a 
duty to defend which gives the insurer the right under the policy 
to obtain reimbursement for defense costs for all amounts paid 
for which there is no coverage, such a policy would not be looked 
upon with favor in Texas. 
Item 2008-24 
Comment: One commenter notes that the item proposed for 
adoption appears to represent the original version of the Insured 
Closing Service (T-50) form, not the amended version that was 
filed on September 19, 2008. The commenter requests that the 
Commissioner adopt the amended version in lieu of the origi­
nal version. The amended version of the Insured Closing Ser­
vice (T-50) form filed on September 19, 2008, would make four 
changes to the proposed Insured Closing Service (T-50) form in 
Item 2008-24. The four changes are as follows: (i) change the 
caption of the form to state "Insured Closing Service" so that it 
is consistent with the title of the form; (ii) delete "negligence" in 
paragraph 2 of the covered matters section of the form so that it is 
consistent with the amended item filed on September 19, 2008; 
(iii) delete the reference to borrower in the succeeding sentence 
of paragraph 2 of the covered matters section of the form since 
the applicable letter for the buyer where appropriate would be 
form (T-51); and (iv) delete the reference to purchase or lease 
in paragraph 1.C. of the Conditions and Exclusions, because of 
the availability of a separate form (T-51). 
Agency Response: The Department agrees that the amended 
version of the Insured Closing Service (T-50) form that was 
filed on September 19, 2008, and was discussed at the hearing 
should be adopted in lieu of the original version. The Depart­
ment inadvertently proposed the original version. The purpose 
of this item is to conform the Insured Closing Service (T-50) 
form with the American Land Title (ALTA) form. The amended 
version more accurately reflects the changes needed to conform 
the existing form to the ALTA form.  
Item 2008-25 
Comment: Commenters note that the item proposed for adoption 
appears to represent the original version of the Co-Insurance 
Endorsement Form (T-48), not the amended version that was 
filed on September 19, 2008. The commenter requests that the 
Commissioner adopt the amended version in lieu of the original 
version. 
Agency Response: The Department agrees that the amended 
version of the Co-Insurance Endorsement Form (T-48) should 
be adopted in lieu of the original version. The Department in­
advertently proposed the original version. The purpose of this 
item is to revise the existing Co-Insurance Endorsement Form 
(T-48) to conform with the ALTA form. The amended version 
more accurately reflects the changes needed to conform the ex­
isting form to the ALTA form.  
Item 2008-28 
Comment: One commenter recommends that for consistency 
and clarity of reference in the next to last line of P-55 the paren­
thetical "(Mezzanine Financing)" be added. 
Agency Response: The Department agrees that the parenthet­
ical "(Mezzanine Financing)" should be added to provide clarity 
and consistency. 
Item 2008-31 
Comment: One commenter offers a "clean" version of Item 2008­
31, the Leasehold Loan Policy Endorsement (T-5) for adoption 
to correctly reflect additional wordings and deletions that were 
made in the original submission. 
Agency Response: The Department proposed the version 
of Item 2008-31 that was filed on September 19, 2008. The 
proposed version has identical wording to the "clean" version 
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offered by the commenter and therefore Item 2008-31 will be 
adopted without change to the proposal. 
Item 2008-32 
Comment: One commenter offers a "clean" version of Item 2008­
32, the Leasehold Loan Policy Endorsement (T-5) for adoption 
to correctly reflect additional wordings and deletions that were 
made in the original submission. 
Agency Response: The Department proposed the version 
of Item 2008-32 that was filed on September 19, 2008. The 
proposed version has identical wording to the "clean" version 
offered by the commenter and therefore Item 2008-32 will be 
adopted without change to the proposal. 
Item 2008-33 
Comment: One commenter offers a "clean" version of Item 2008­
33, the Leasehold Owner’s Policy Endorsement (T-4) for adop­
tion to correctly reflect additional wordings and deletions that 
were made in the original submission. 
Agency Response: The Department proposed the version 
of Item 2008-33 that was filed on September 19, 2008. The 
proposed version has identical wording to the "clean" version 
offered by the commenter and therefore Item 2008-33 will be 
adopted without change to the proposal. 
Item 2008-40 
Comment: One commenter notes that the item proposed for 
adoption appears to represent the original version of Item 2008­
40 except that paragraph D has been deleted. The commenter 
has submitted an amended version dated November 2, 2008, 
that was negotiated by the interested parties. The commenter 
requests that the Commissioner adopt the amended version that 
was submitted by the commenter in lieu of the original version 
that was proposed. 
Agency Response: The Department agrees that the amended 
version dated November 2, 2008, that was submitted by the 
commenter and was negotiated by the interested parties should 
be adopted in lieu of the original version. The purpose of this 
item is to clarify the issues relating to property taxes and insuring 
those taxes in the title insurance policy. The submission merges 
Procedural Rule 29, titled Amendment of Standard Exception in 
Mortgagee Policy Binder on Interim Construction Loan (Interim 
Binder) Relating to Taxes Not Yet Due and Payable to make it 
a part of Procedural Rule P-20 subsection C. This submission 
makes the information more user friendly and easier to find and 
provides guidance to a Company as to what may or may not be 
done regarding the standard tax exception and the practice of 
ensuring taxes are paid. The November 2, 2008, version that 
was submitted by the commenter provides the best clarification 
of the issues by describing common fact patterns involving prop­
erty taxes and providing underwriting guidelines for providing title 
insurance coverage. 
Item 2008-44 
Comment: A commenter recommends that this item that relates 
to a new wind down procedure for insolvent title agents not be 
adopted because of the comprehensive Title Agency Insolvency 
Bill (HB 4338) which was enacted during the 81st Legislative 
Session. The commenter believes that HB 4338 is a comprehen­
sive approach to address title agents who are exiting the Texas 
market and that the provisions of Item 2008-44 are not needed. 
The commenter further points out that some of the language was 
not in the item at the 2008 Biennial Hearing and that this new lan­
guage needs further discussion. 
Agency Response: The Department does not agree that the 
newly enacted provisions of HB 4338 address the need for a 
wind down procedure for title agents that fail to wind down their 
own operations. While HB 4338 provides several provisions that 
would help to ensure adequate capitalization of title agents it 
does not provide any procedures or guidance in the event that a 
title agent ceases operation and fails to wind down its own op­
erations and it becomes necessary for the underwriter to step in 
and wind down the  title agent’s  unfinished business. 
Item 2008-44 
Comment: One commenter notes that a title agent who is ceas­
ing operations but is failing to wind down its own operations is 
required to surrender all of its files including the pending files and 
the closed files to the underwriter. The commenter asserts that 
there is no reason for the title agent to surrender the closed files 
to the underwriter since the underwriter has a copy of the policy 
that was sent with the underwriter’s portion of the premium. The 
commenter believes that the closed files have a market value 
and that the title agent should be able to retain the  closed  files 
as an asset that might be sold to pay the cost of the final audit 
and accounting. The commenter further believes that the sur­
render of the pending files and commitments to the underwriter 
would cause a total loss to the title agent who might be able to 
use the value of the commitments to negotiate a modest split of 
the premium with another company who would close the trans­
action and the premium received might allow the agent to stay 
in business. 
Agency Response: 
The Department’s main concern when an agent goes out of busi­
ness is that claims will be handled properly by the underwrit­
ers. Proper evaluation of claims will require information from the 
files, not only the policies. Therefore, it is in the public’s interest 
that the files be surrendered to the underwriter. Additionally, if 
the agent is already ceasing operations, it would likely no longer 
be licensed by the time many of the pending transactions have 
closed. In that situation, the agent who ceased operations would 
no longer be eligible to receive a premium split. Also, "pend­
ing" files sometimes only contain disputed earnest money or un­
claimed escrow funds. No other agents would be interested in 
taking such files that may involve litigation. 
NAMES OF THOSE COMMENTING FOR AND AGAINST THE 
SECTIONS. 
For With Changes: Independent Title Agents of Texas (ITAT), 
Stewart Title Guaranty Company, Texas Land Title Association 
(TLTA), and University Title Company. 
Against: None. 
SUBCHAPTER A. BASIC MANUAL OF 
RULES, RATES AND FORMS FOR THE 
WRITING OF TITLE  INSURANCE IN THE  
STATE OF TEXAS 
28 TAC §9.1 
The amendments are adopted pursuant to the Insurance Code 
§§2551.003, 2703.153, 2703.203, 2703.205 and 36.001. Sec­
tion 2551.003 authorizes the Commissioner to adopt and en­
force rules that prescribe underwriting standards and practices 
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on which a title insurance contract must be issued, that define 
risks that may not be assumed under a title insurance contract, 
including risks that may not be assumed because of the insol­
vency of the parties to the transaction, and that the Commis­
sioner determines are necessary to accomplish the purposes 
Insurance Code Title 11, which concerns the regulation of title 
insurance. Section 2703.153 authorizes and requires the Com­
missioner to collect data from each title insurance company and 
title insurance agent engaged in the business of title insurance 
relating to loss experience, expense of operation, and other ma­
terial matters necessary for the fixing of premium rates. Section 
2703.203 authorizes and requires the Commissioner to hold a 
biennial public hearing to consider adoption of premium rates 
and other matters relating to regulating the business of title insur­
ance that an association, title insurance company, title insurance 
agent, or member of the public requests to be considered or that 
the Commissioner determines necessary to consider. Section 
2703.205 authorizes and requires the Commissioner to consider 
rules, forms, endorsements, and related matters that do not have 
rate implications at the rulemaking phase of the biennial public 
hearing. Section 36.001 authorizes the Commissioner of Insur­
ance to adopt any rules necessary and appropriate to implement 
the powers and duties of the Texas Department of Insurance un­
der the Insurance Code and other laws of this state. 
§9.1. Basic Manual of Rules, Rates and Forms for the Writing of Title 
Insurance in the State of Texas. 
The Texas Department of Insurance adopts by reference the Basic Man­
ual of Rules, Rates and Forms for the Writing of Title Insurance in the 
State of Texas as amended effective February 1, 2010. The document 
is available from and on file at the Texas Department of Insurance, Ti­
tle Division, Mail Code 106-2T, 333 Guadalupe Street, Austin, Texas 
78701-3938. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 16, 
2009. 
TRD-200905285 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Effective date: December 6, 2009 
Proposal publication date: August 21, 2009 
For further information, please call: (512) 463-6327 
SUBCHAPTER C. TEXAS TITLE INSURANCE 
STATISTICAL PLAN 
28 TAC §9.401 
The amendments are adopted pursuant to the Insurance Code 
§§2551.003, 2703.153, 2703.203, 2703.205 and 36.001. Sec­
tion 2551.003 authorizes the Commissioner to adopt and en­
force rules that prescribe underwriting standards and practices 
on which a title insurance contract must be issued, that define 
risks that may not be assumed under a title insurance contract, 
including risks that may not be assumed because of the insol­
vency of the parties to the transaction, and that the Commis­
sioner determines are necessary to accomplish the purposes 
Insurance Code Title 11, which concerns the regulation of title 
insurance. Section 2703.153 authorizes and requires the Com­
missioner to collect data from each title insurance company and 
title insurance agent engaged in the business of title insurance 
relating to loss experience, expense of operation, and other ma­
terial matters necessary for the fixing of premium rates. Section 
2703.203 authorizes and requires the Commissioner to hold a 
biennial public hearing to consider adoption of premium rates 
and other matters relating to regulating the business of title insur­
ance that an association, title insurance company, title insurance 
agent, or member of the public requests to be considered or that 
the Commissioner determines necessary to consider. Section 
2703.205 authorizes and requires the Commissioner to consider 
rules, forms, endorsements, and related matters that do not have 
rate implications at the rulemaking phase of the biennial public 
hearing. Section 36.001 authorizes the Commissioner of Insur­
ance to adopt any rules necessary and appropriate to implement 
the powers and duties of the Texas Department of Insurance un­
der the Insurance Code and other laws of this state. 
§9.401. Texas Title Insurance Statistical Plan. 
The Texas Department of Insurance adopts by reference the rules con­
tained in the Texas Title Insurance Statistical Plan as amended effec­
tive February 1, 2010. This document is published by the Texas De­
partment of Insurance and is available from the Property and Casualty 
Data Services Division, Mail Code 105-5D, Texas Department of In­
surance, William P. Hobby, Jr. State Office Building, 333 Guadalupe 
Street, P.O. Box 149104, Austin, Texas 78714-9104. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 16, 
2009. 
TRD-200905286 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Effective date: December 6, 2009 
Proposal publication date: August 21, 2009 
For further information, please call: (512) 463-6327 
PART 2. TEXAS DEPARTMENT OF 
INSURANCE, DIVISION OF WORKERS’ 
COMPENSATION 
CHAPTER 143. DISPUTE RESOLUTION 
REVIEW BY THE APPEALS PANEL 
28 TAC §§143.2 - 143.5 
The Commissioner of Workers’ Compensation (Commissioner), 
Texas Department of Insurance, Division of Workers’ Compen­
sation (Division) adopts amendments to §§143.2 - 143.5 con­
cerning Dispute Resolution Review by the Appeals Panel. Sec­
tion 143.3 and §143.4 are adopted with changes to the proposed 
text published in the July 31, 2009, issue of the Texas Register 
(34 TexReg 5030). Section 143.2 and §143.5 are adopted with­
out changes and will not be republished. 
In accordance with Government Code §2001.033(1), the Divi­
sion’s reasoned justification for these rules is set out in this order, 
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which includes the preamble, which in turn includes the rules. 
The preamble contains a summary of the factual basis of the 
rules, a summary of comments received from interested parties, 
names of those groups and associations who commented and 
whether they were in support of or in opposition to adoption of 
the rules, and the reasons why the Division agrees or disagrees 
with some of the comments and recommendations. 
No request for public hearing was received. The public comment 
period closed August 31, 2009. 
These amendments are necessary to implement statutory pro­
visions of House Bill (HB) 7, enacted by  the 79th Legislature,  
Regular Session, effective September 1, 2005; and HB 4545, 
enacted by the 81st Legislature, Regular Session, effective 
September 1, 2009. HB 7 amended Chapter 410, Subchapter 
E of the Labor Code by amending §§410.201, 410.203, and 
410.204. HB 4545 amended Chapter 410, Subchapter E of the 
Labor Code by amending §410.252. 
The legislature amended §§410.201, 410.203, and 410.204 af­
ter considering recommendations made by the Sunset Advisory 
Commission Staff Report on the Texas Workers’ Compensation 
Commission, April 2004 (Report). The Report concluded that 
the majority of the Appeals Panel workload involved writing de­
cisions that simply affirmed the hearing officers’ decisions. 
The amendments to §§410.201, 410.203 and 410.204 made 
three changes regarding the Appeals Panel. First, Labor Code 
§410.201 was amended to provide that appeals judges, in a 
three-member panel, shall conduct administrative appeals pro­
ceedings. Second, §410.203 was amended to only allow the 
Appeals Panel to issue decisions if the Appeals Panel is revers­
ing or remanding a decision of a hearing officer. The amendment 
to §410.203 also required the Appeals Panel to maintain a man­
ual of precedent-establishing decisions. Section 410.203 further 
notes that the Appeals Panel may not remand a case more than 
once. Third, under §410.204, the decision of the hearing offi ­
cer becomes final after 45 days if the Appeals Panel has not 
reversed and rendered or reversed and remanded the decision 
of the hearing officer thus eliminating the redundancy of issuing 
written decisions affirming the hearing officer’s decision. 
The amendments to §410.252(a) provided that a party could 
seek judicial review of the administrative decision by filing suit 
within 45 days after the Division mailed the decision of the Ap­
peals Panel to the party. The amendments further provided that 
the mailing date is considered to be the fifth day after the deci­
sion of the Appeals Panel was filed with the Division. 
In  response to written comments received from interested par­
ties, the Division has changed some of the proposed language 
in the text of the rule as adopted. The changes, however, do 
not materially alter issues raised in the proposal, introduce new 
subject matter, or affect persons other than those previously on 
notice. 
The Division received comments questioning the statutory ba­
sis for, and objecting to use of the term "deemed" in §143.3 and 
§143.4, without an explanation of how that term should be ap­
plied. As stated in detail below in the responses to comments 
under §143.3 and §143.4, the Division has implied authority un­
der Labor Code §§402.061, 402.00111, 402.00128, and 410.204 
to use "deemed" for Division communications. 
The text in proposed §143.3(a)(3) is restructured and adopted 
to clarify that the hearing officer’s decision is deemed to have  
been received by the parties in accordance with §102.5 (relating 
to General Rules for Written Communications To and From the 
Commission) and §102.3 (relating to Computation of Time) of 
this title. The adopted text is more comprehensive rule language 
and is clearer than the proposed text. The adopted text conforms 
to Labor Code §410.202(a) and further provides direction to the 
Division so it knows and system participants understand when a 
request for review is due. 
The Division has also added the words "or parties" to subsection 
(a)(4) of §143.3 as adopted because there may be more than one 
opposing party that must be served on the same day the request 
for review of the decision of the hearing officer by the Appeals 
Panel is filed with the  Division.  
Under subsection (d) of §143.3 as adopted, the words "for re­
view by the appeals panel" are added after request in the first 
sentence for clarity. Likewise, the words "with the division" are 
added after the word "served" in the third sentence, for clarity. 
The text in §143.4(a)(3) is restructured and adopted to clarify 
that the appellant’s appeal is deemed received in accordance 
with §102.5 (relating to General Rules for Written Communica­
tions To and From the Commission), §102.4 (relating to General 
Rules for Non-Commission Communications) and §102.3 (relat­
ing to Computation of Time) of this title. The adopted text con­
forms to Labor Code §410.202(b), reminds system participants 
of applicable rules pertaining to deemed receipt, and provides 
additional guidance regarding non-agency communications. 
The Division has also removed the word "appellant" and re­
placed it with the words "other party or parties" to subsection 
(a)(4) of §143.4 as adopted. The other party or parties are the 
proper participants to be served so they can respond to the 
appellant’s request for review by the Appeals Panel. 
The Division has reformatted subsection (c) of §143.4 regarding 
responding to a request for review by the Appeals Panel to track 
the parallel provisions of §143.3(d) to the extent possible based 
on the suggestion of a commenter. The text in §143.4(c) as 
adopted is changed to the format used in §143.3(d) as adopted. 
In the first sentence, the words "request for review by the ap­
peals panel" are replaced with "response to the appellant’s re­
quest with the division", the word "appealing" is replaced with 
"responding", and the words "hearing officer’s decision" are re­
placed with "appellant’s request". In the third sentence, the word 
"request" is replaced with "response" and the words "hearing offi ­
cer’s decision" are replaced with "appellant’s request". However, 
§143.4(c) as adopted retains proposal language which removed 
"or timely served" because the Division has no method of know­
ing when the other party actually receives a response; further, 
the Division does not use the "other party" receipt date to cal­
culate a timely response. As adopted, a response made under 
§143.4(c) shall be presumed timely filed if it meets  the listed con­
ditions under this section. 
Proposed §143.4(d) has been deleted from the adopted text 
because its substance has been incorporated in §143.4(c) as 
adopted. 
Section 143.2 clarifies the actions the Appeals Panel may take 
in reviewing the decision of a hearing officer. The section is 
adopted as proposed. 
Section 143.3 delineates the process a party must follow to ap­
peal a decision of a hearing officer. The section is adopted with 
changes. 
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Section 143.4 sets forth the process that the party responding to 
a request for review by the Appeals Panel must follow to respond 
to the request. The section is adopted with changes. 
Section 143.5 sets forth the procedures for the Appeals Panel 
for issuing a decision on the appeal. The section is adopted as 
proposed. 
Summaries of the comments and agency responses are as fol­
lows: 
General Comment: Commenter suggests an online posting of 
the date the Appeals Panel reviewed the hearing officer’s deci­
sion which may be accessed by the appealing party and a prece­
dent manual of precedent-establishing decisions that is also pub­
licly posted. 
Agency Response: The Division acknowledges the sug­
gestions. A specific date of review of the hearing officer’s 
decision cannot be identified as the review process begins 
upon receipt of the appeal and continues until final processing. 
The Division maintains a precedent manual of precedent-es­
tablishing decisions, the Appeals Panel Decision Manual 
(APDM), which has been on a dedicated page of the Divi­
sion website since its inception in 2005. Two versions of 
the APDM are maintained on the page, an HTML version 
and a searchable Word version. The HTML version is at 
http://www.tdi.state.tx.us/wc/idr/documents/apdmanual.html. 
The word version is at http://www.tdi.state.tx.us/wc/idr/doc­
uments/apdmword.doc. The Division maintains an index of 
redacted Appeals Panel Decision by year which can be found 
on a dedicated page of the Division website. The HTML version 
is at http://www.tdi.state.tx.us/wc/admindecisions.html#apd. 
General Comment: Commenter states that a hearing officer’s 
decision will become final after 45 days regardless of whether 
a notice is sent or not, and that the lack of a response implies 
that no revision or remand to a hearing officer’s decision was 
made. Commenter states several unrepresented injured em­
ployees, in response to an appeal sent to the Appeals Panel, 
received a response of "not appealed timely." Inquiry was made 
to the Division regarding this response. Commenter states that 
the injured employees were informed that the response did not 
indicate an untimely appeal but rather that the hearing officer’s 
decision became final. Commenter suggests that unrepresented 
injured employees should receive a plain language notice ex­
plaining why the appeal had no merits. 
Agency Response: The Division disagrees. Commenter is es­
sentially requesting that a decision be issued by the Appeals 
Panel affirming the hearing officer’s decision. HB 7 mandated 
that the Appeals Panel will no longer issue decisions which af­
firm the decision of the hearing officer, and the suggestion disre­
gards legislative intent by having the Appeals Panel explain why 
the decision is affirmable. Either a notice or a written decision 
is sent to the parties after review of an appeal. A written deci­
sion is issued and sent to the parties when the hearing officer’s 
decision contains a reversible error. The Appeals Panel issues 
notices that the decision of the hearing officer became final when 
the decision by the hearing officer does not contain reversible er­
ror. The Appeals Panel also issues written notices for appeals 
that are untimely which explain why the appeal is not timely and 
therefore that the Appeals Panel does not have jurisdiction to 
address the merits of the appeal. 
General Comment: Commenters opine that it is very important 
that Division hearing officers refrain from developing new public 
policy or interpretations of the law that are implemented for the 
first time at contested case hearing (CCH) proceedings. Since 
HB 7 has taken away the Appeals Panel’s power to affirm, com­
menters think stakeholders will not be notified if a change of po­
sition or procedural issue is implemented for the first time at a  
CCH. Commenters suggest that the Division issue public bul­
letins announcing any changes in its interpretation and imple­
mentation of laws. 
Agency Response: The Division recognizes the commenter’s 
concerns. However, the issue raised is beyond the scope of 
the rules presently discussed. The issuance of public bulletins 
to explain why a hearing officer’s decision is affirmable would 
disregard legislative intent by having the Appeals Panel explain 
why the decision is affirmable. 
General Comment: Commenter believes that the extended time-
frame for the Appeals Panel to issue decisions, having been ex­
tended from 30 to 45 days, will allow the Appeals Panel to publish 
consistent decisions. 
Agency Response: The Division agrees. 
General Comment: Commenter contends that contested case 
hearing and Appeals Panel decisions fail to meet the require­
ments of the Administrative Procedure Act and the Texas Con­
stitution, and that Appeals Panel decisions fail to provide any 
findings of fact or conclusions of law that detail how the decision 
was reached. 
Agency Response: The Division disagrees. The discussion of 
contested case hearing decisions is beyond the scope of this 
rulemaking. The Labor Code does not require Appeals Panel 
decisions to include findings of fact and conclusions of law. 
General Comment: Commenter recommends allowing an ap­
pellant the opportunity to submit a reply brief which Texas civil 
litigation allows in every other aspect. Commenter submits a 
proposal for rule language and further states that it would not 
oppose a page limitation. 
Agency Response: The Division disagrees. Section 410.202 
only provides for a party who wants to dispute the decision of 
a hearing officer to do so by filing a written appeal and which al­
lows the other party or parties  to  file a written response. The La­
bor Code makes no provision for replies to responses. There is 
currently no page limitation on either the appeal or the response. 
General Comment: Commenter states that the proposed rules 
repeat statutory language frequently and that the statutory lan­
guage should be removed. 
Agency Response: The Division disagrees. There are many 
times in which the use of statutory language makes a rule more 
complete and easier to use and understand. That is true in these 
rules where the statutory language is repeated. 
§143.3 
Comment: Commenter states Combined Specialty Insurance 
Company v. Deese, 266 S.W.3d 653 (Tex. App.-Dallas 2008, 
no pet.) raised concerns that are not addressed by these rules. 
Specifically, commenter states the court in Deese notes the pur­
pose of §143.3(e) is to: establish a clear date of receipt to act 
as a trigger for Appeals Panel action; to serve the parties’ con­
venience by allowing the parties to file a document by mailing it 
within  the same time period as the  parties could  file in person; 
and to maintain a  firm outer deadline for receipt of documents by 
the Division. Commenter further states the court in Deese was 
concerned by the possibility of an appeal being found untimely 
due to issues with the postal service, and held that the piece of 
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paper which was mailed to the Division by the 15th day need not 
be the same piece of paper that was received by the Division on 
or before the 20th day but rather an appeal is considered timely 
if an identical copy is received by the 20th day. 
Agency Response: The Division agrees that the Deese court 
held if a party timely mailed its request for review and the request 
or an identical copy is received by the Division within twenty days 
after the party received the hearing officer’s decision, the ap­
peal is considered timely because compliance with rule has been 
shown. However, no rule revision is necessary because the lan­
guage of the rule does not contradict the holding in Deese. 
Comment: Commenter requests that the rule or the preamble 
make clear that the presumption of timeliness can be rebutted 
and to provide how the parties can rebut that presumption. 
Agency Response: The Division disagrees. It is incumbent on 
the parties to establish jurisdiction and the timeliness of the ap­
peal at the time the appeal is filed. 
Comment: Commenters recommend several changes to exist­
ing rules. The recommendations were as follows: 
Define "clearly and concisely". 
Specify consequences for failing to write clearly and concisely. 
State the elements that must be included in an agency dispute 
resolution decision. 
Define what constitutes "service on the other party on the same 
day". 
Assure that the Appeals Panel actually reads the appeal. 
Agency Response: The Division disagrees. The Appeals Panel 
reviews each request for review and response filed with the  Di­
vision. The sufficiency of an appeal is determined on a case-by­
case basis according to the facts presented. A written decision 
is issued by the Appeals Panel if reversible error is found in the 
hearing officer’s decision which explains the error. No rule revi­
sion is necessary. 
§143.3 and §143.4 
Comment: Commenter points to a discrepancy between §143.3 
and §143.4. Specifically, §143.3 states "timely filed or timely 
served" but §143.4 does not contain "timely served." 
Agency Response: The Division disagrees that there is a 
discrepancy. The Division removed "or timely served" from 
§143.4(c) as part of the proposed rule change because the 
Division has no method of knowing when the other party actually 
receives a response. Further, the Division does not use the 
"other party" receipt date to calculate a timely response. 
Comment: Commenter suggests that §143.4(c) parallel 
§143.3(d). 
Agency Response: The Division agrees that §143.4(c) and 
143.3(d) be changed to the extent possible to make them 
parallel and has made those changes. 
Comment: Commenters object  to  the use  of  the word "deemed"  
when referring to the date of receipt of communications in 
§§143.3(a)(3), 143.4(a)(3) and §143.4(c)(1) - (2). Commenters 
assert that there is no statutory authority for using "deemed" 
and therefore "deemed" should be removed. 
Agency Response: The Division disagrees. Labor Code 
§402.061 vests the Commissioner with the power and authority 
to promulgate rules as necessary for the implementation and 
enforcement of the Texas Workers’ Compensation Act (Act). 
Section 402.00111 also provides the Commissioner rulemaking 
authority. Further, §402.00128 grants general powers to the 
Commissioner including prescribing the form, manner and pro­
cedure for the transmission of information to the  Division.  The  
Appeals Panel which reviews each appeal has the express duty 
conferred under §410.204 of the Act to issue a written decision 
not later than the 45th day after the date on which the written 
response to the request for the appeal is filed. Therefore, there 
must be a mechanism for the Division to start the 45-day dead­
line in the appeals process. A party has 15 days after deemed 
receipt of the  hearing officer’s decision as the adopted rule 
requires in §143.3(a)(3). If the Division had no means by which 
to deem receipt of the appeal pursuant to §102.5, and §102.3, 
the Division would never know when a request for review is 
due. The appeals process then progresses through the whole 
continuum from the request for review to a written response 
using deemed receipt when referring to the date of receipt of 
communications in §143.4(a) (3) and §143.4(c)(1) - (2) to the 
written decision and completing the end date of the 45-day 
deadline of the appeals process. Trinity Universal Insurance 
Company v. Day, 155 S.W.3d 337 (Tex.App.-El Paso 2004, pet. 
denied) held that the deemed date of receipt under §102.5(d) 
was applicable in determining the timeliness of an appeal. 
Comment: Commenter further states that even if the Division 
had statutory authority for its deemed receipt provision, the Ap­
peals Panel has no fact finding authority that would allow it to 
determine by the great weight of evidence if a party actually re­
ceived the contested case decision under §143.3(a)(3) at an­
other date. 
Agency Response: The Division disagrees. The Appeals Panel, 
as with any other judicial body, must always determine its juris­
diction. Section 410.169 provides that in the absence of a timely 
appeal the decision of the hearing officer becomes final. 
Comment: Commenter recommends a specific time limit in 
§143.3(b) and §143.4(b) for  the Division to provide a copy of  
the request for review and of the response to the parties within 
"three business days" instead of "expeditiously" when it is not 
clear that the party or parties have been served. 
Agency Response: The Division disagrees. It is inappropriate for 
the Division to adopt by rule its internal procedure or processes. 
It is the customary practice for the Division to distribute a copy 
of the request for review and the response to the parties on the 
next business day after the document was filed when it is not 
clear that the party or parties have been served. 
§143.5 
Comment: Commenter states that proposed §143.5(c) conflicts 
with Labor Code §410.204(a) and is therefore void. 
Agency Response: The Division disagrees. Filing an Appeals 
Panel decision with the Division instead of the Commissioner 
is tantamount to filing with the Commissioner. This action is 
a permissible delegation of authority under the Act pursuant to 
§402.00128. 
For, without changes: None. 
For, with changes: Insurance Council of Texas, Office of Injured 
Employee Counsel, Work Injury Assistance Center of Texas, 
John D. Pringle, Property and Casualty Insurers Association of 
America, Texas Mutual Insurance Company 
Against: Flahive, Ogden & Latson. 
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The amendments are adopted under the Labor Code 
§§402.00111, 402.00128, 402.061, 410.201, 410.202, 410.203, 
410.204, and 410.252(a). Section 402.00111 provides that the 
Commissioner shall exercise all executive authority, including 
rulemaking authority, under the Labor Code and other laws of 
this state. Section 402.00128 vests general operational powers 
to the Commissioner including the authority to delegate and 
issue subpoenas. Section 402.061 authorizes the Commis­
sioner to adopt rules as necessary for the implementation and 
enforcement of the Act. Section 410.201 provides that appeals 
judges, in a three-member panel, shall conduct administrative 
proceedings. Section 410.202 explains the mechanics of the 
request for appeal of the decision of a hearing officer, the time 
frames and the computation of time for both the party that 
appeals and the party that responds. Section 410.203 specifies 
that the appeals panel may reverse the decision of the hearing 
officer and render a new decision or reverse and remand for fur­
ther consideration and development of evidence, with no more 
than one remand. Section 410.204 provides that the appeals 
panel must review each request and issue a written decision 
on each reversed or remanded case which must be issued 
not later than the 45th day after the date on which the written 
response to the request for the appeal is filed with the Division. 
Section 410.252(a) authorizes a party to seek judicial review by 
filing suit not later than the 45th day after the date on which the 
Division mailed the party the decision of the appeals panel. For 
purposes of this section, the mailing date is considered to be 
the fifth day after the date the decision of the appeals panel was 
filed with the Division. 
§143.3. Requesting the Appeals Panel to Review the Decision of the 
Hearing Officer. 
(a) A party to a benefit contested case hearing who is dissat­
isfied with the decision of the hearing officer may request the appeals 
panel to review that decision. The request shall: 
(1) be in writing; 
(2) clearly and concisely rebut each issue in the hearing 
officer’s decision that the appellant wants reviewed, and state the relief 
the appellant wants granted; 
(3) be filed with the Chief Clerk of Proceedings in the divi­
sion’s central office in Austin not later than the 15th day after receipt of 
the hearing officer’s decision. The hearing officer’s decision is deemed 
to have been received by the parties in accordance with §102.5 (relating 
to General Rules for Written Communications To and From the Com­
mission) and §102.3 (relating to Computation of Time) of this title. 
Requests that are timely submitted to a division location other than the 
Chief Clerk of Proceedings, such as a local field office of the division, 
will be considered timely filed and forwarded to the division’s appeals 
panel for consideration, but this may result in delay in the processing 
of the request. Untimely requests, regardless of whether they are filed 
with the Chief Clerk of Proceedings in the division’s central office or 
in a different division field office, do not invoke the jurisdiction of the 
appeals panel and will not be reviewed by the appeals panel; 
(4) be served on the other party or parties on the same day 
filed with the division; and 
(5) contain a statement certifying that a copy has 
been served on the other party or parties in person, mailed by 
certified mail, return receipt requested, or transmitted by veri­
fiable means. A certificate in substantially the following form 
shall be used: "I hereby certify that I have on this ____ day of 
____________, _____, served a copy of the attached request for 
appeal on _______________________________ (state the name 
of the other party or parties on whom a copy was served) by 
_______________________________ (state the manner of service)." 
_______________________________ Signature 
(b) If it is not clear from the request for review that the party 
has properly served a copy of the request on the other party or parties, 
the division will provide a copy of the request expeditiously. 
(c) A party may make a conditional request for review by the 
appeals panel even if the overall contested case hearing decision is fa­
vorable. A timely request that indicates that the filing party seeks con­
sideration only if the opposing party files a request for review will not 
be treated as a request for review unless an opposing party timely files a 
request. If an opposing party does file a timely request, the conditional 
request will be treated as a cross-appeal. 
(d) A request for review by the appeals panel shall be filed 
not later than the 15th day after the appealing party is deemed to have 
received the hearing officer’s decision. Saturdays and Sundays and 
holidays listed in §662.003, Government Code, are not included in the 
computation of this 15-day period. A request made under this section 
shall be presumed to be timely filed or timely served with the  division  
if it is: 
(1) mailed on or before the 15th day after the date of 
deemed receipt of the hearing officer’s decision, as provided in 
subsection (a) of this section; and 
(2) received by the division not later than the 20th day after 
the date of deemed receipt of the hearing officer’s decision. 
§143.4. Responding to a Request for Review by the Appeals Panel. 
(a) The other party shall respond to the appellant’s request. 
The response shall: 
(1) be in writing; 
(2) clearly and concisely support each issue in the hearing 
officer’s decision that the appellant has rebutted in the request, and state 
why the appellant’s relief should not be granted; 
(3) be filed with the C hief Clerk of Proceedings in the di­
vision’s central office in Austin not later than the 15th day after receipt 
of the appellant’s appeal. The appellant’s appeal is deemed received 
in accordance with §102.5 (relating to General Rules for Written Com­
munications To and From the Commission, §102.4 (relating to General 
Rules for Non-Commission Communications) and §102.3 (relating to 
Computation of Time) of this title. Responses that are timely submitted 
to a division location other than the Chief Clerk of Proceedings, such 
as a local field office of the division, will be considered filed timely 
and forwarded to the division’s appeals panel for consideration, but 
this may result in delay in the processing of the response. Untimely 
responses, regardless of whether they are filed with the Chief Clerk of 
Proceedings or in a different division office, will not be reviewed by 
the appeals panel; 
(4) be served on the other party or parties on the same day 
filed with the division; and 
(5) contain a statement certifying that a copy has been 
served on the other party or parties in person, mailed by certified 
mail, return receipt requested, or transmitted by verifiable means. 
A certificate in substantially the following form shall be used: 
"I hereby certify that I have on this ____ day of ____________, 
_____, served a copy of the attached response to a request for 
appeal on _______________________________ (state the name 
of the other party or parties on whom a copy was served) by 
_______________________________ (state the manner of service)." 
_______________________________ Signature 
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(b) If it is not clear from the response that the party has prop­
erly served a copy of the response on the other party or parties, the 
division shall provide a copy of the response expeditiously. 
(c) A response to the appellant’s request with the division shall 
be filed not later than the 15th day after the responding party is deemed 
to have received the appellant’s request. Saturdays and Sundays and 
holidays listed in §662.003, Government Code, are not included in the 
computation of this 15-day period. A response made under this section 
shall be presumed to be timely filed with the division if it is: 
(1) mailed on or before the 15th day after the date of 
deemed receipt of the appellant’s request, as provided in subsection 
(a) of this section; and 
(2) received by the division not later than the 20th day after 
the date of deemed receipt of the appellant’s request. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Insurance, Division of Workers’ Compensation 
Effective date: December 13, 2009 
Proposal publication date: July 31, 2009 
For further information, please call: (512) 804-4703 
TITLE 30. ENVIRONMENTAL QUALITY 
PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 
CHAPTER 290. PUBLIC DRINKING WATER 
SUBCHAPTER D. RULES AND 
REGULATIONS FOR PUBLIC WATER 
SYSTEMS 
30 TAC §§290.38, 290.39, 290.44 - 290.47 
The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) adopts amendments to §§290.38, 
290.39, and 290.44 - 290.47. 
Sections 290.38, 290.39, 290.45, and 290.47 are adopted with 
changes to the proposed text as published in the August 28, 
2009, issue of the Texas Register (34 TexReg 5871). Section 
290.44 and §290.46 are adopted without changes to the pro­
posed text and will not be republished. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE ADOPTED RULES 
In 2009, the 81st Legislature passed Senate Bill (SB) 361, relat­
ing to the  requirement  that certain water service providers ensure 
emergency operations during an extended power outage. SB 
361 amends Texas Water Code (TWC), Chapter 13, by adding 
§13.1395, Standards of Emergency Operation, and §13.1396, 
Coordination of Emergency Operations. TWC, §13.1395, re­
quires that affected utilities prepare an emergency preparedness 
plan (EPP) that shows that the utility has the ability to provide 
emergency operations and submit that plan to the commission. 
TWC, §13.1396, outlines the coordination efforts among an af­
fected utility, its county judge, and its office of emergency man­
agement as well as each retail electric provider that sells electric 
power to an affected utility and  each  electric utility that provides 
transmission and distribution service to an affected utility. 
TWC, §13.1395, provides that a water service provider may use 
the commission’s template to develop its  EPP  and must include  
one of eight means for maintaining 35 pounds per square inch 
(psi) of pressure during power outages that last longer than 24 
hours as soon as it is safe and practicable following natural dis­
asters. The statute also specifies that the commission has 90 
days  once  the plan is submitted to review the  plan  and either  
approve it or recommend changes. Once the commission ap­
proves the plan the water service provider must operate in accor­
dance with its plan and maintain any generators in accordance 
with manufacturer’s specifications. TWC, §13.1395, also speci­
fies that the commission will conduct inspections to ensure com­
pliance and that waivers to these requirements are available un­
der certain circumstances. Additionally, these additions to the 
TWC made by SB 361 give the commission the authority to reg­
ulate water service providers that have not previously been reg­
ulated by the TCEQ. 
SB 361, Section 2(c), requires that each affected utility submit 
to the commission its EPP required by TWC, §13.1395, no later 
than March 1, 2010. 
In its proposal the commission solicited comments on the ap­
propriate sources and year of population data to determine the 
counties to which this rule applies. Further, the commission so­
licited comments on which counties adjacent to Harris County 
would be subject to this adopted rule. As discussed in the RE­
SPONSE TO COMMENT section of this preamble, the commis­
sion received comments on the appropriate sources and year 
of data population as well as which counties adjacent to Harris 
County would be subject to this rulemaking from Lloyd Gosselink 
on behalf of San Jacinto River Authority (SJRA) and Schwartz, 
Page & Harding, L.L.P., (SPH) on behalf of its clients. 
In a corresponding rulemaking published in this issue of the 
Texas Register, the commission also adopts amendments to 30 
TAC Chapter 291, Utility Regulations. 
SECTION BY SECTION DISCUSSION 
§290.38, Definitions 
The commission adopts a definition for "affected utility" in 
§290.38(1) using the language of TWC, §13.1395(a)(1). The 
commission adopts a definition for "emergency operations" in 
§290.38(26) using the language of TWC, §13.1395(a)(2). The 
commission adopts a definition for "extended power outage" in 
§290.38(28) using the language of TWC, §13.1395(a)(3). The 
commission adopts these amendments to implement TWC, 
§13.1395, as added by SB 361. In response to comment, the 
commission amended §290.38(1) to incorporate by reference 
the Chapter 291 definitions not found elsewhere in Chapter 290, 
which is a change to the proposed text. All existing definitions 
in this section are renumbered to accommodate the adopted 
new definitions. 
§290.39, General Provisions 
The commission adopts §290.39(a) to include a statement that 
the authority for this subchapter comes from TWC, §13.1395. 
The commission adds §290.39(c)(4)(A) - (D) for new affected 
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utilities and §290.39(o)(1) - (5) for existing affected utilities, to 
require affected utilities to adopt and submit an EPP as required 
by TWC, §13.1395(a)(2). These include requirements that the 
executive director review the plan and either approve it or make 
recommendations  to  the plan within 90 days to  implement  TWC,  
§13.1395(c), that affected utilities who provide surface water to 
wholesale customers install and maintain automatically starting 
auxiliary generators or distributive generation facilities for each 
facility necessary to provide water to its wholesale customers 
to implement TWC, §13.1395(c), that affected utilities provide a 
deadline for implementation of the plan as described in TWC, 
§13.1395(c), and provide for a mechanism to request an ex­
tension to the  deadline to implement  or  submit  the plan as al­
lowed in SB 361, Section 2(e). The commission adopts these 
amendments to implement TWC, §13.1395, as added by SB 
361 and to implement SB 361, Section 2(e). Additionally, the 
commission adds §290.39(c)(4)(E) for new affected utilities and 
§290.39(o)(6) for existing affected utilities to allow them to re­
quest a waiver to the EPP requirements if they can demonstrate 
that compliance with those requirements will cause a significant 
financial burden on their customers. The affected utility shall 
submit financial, managerial, and technical information as re­
quested by the executive director to demonstrate their financial 
burden. These additions are to implement TWC, §13.1395(j), 
as added by SB 361. In response to comment, the commission 
added language to §290.39(c)(4)(A) and (o)(1) to clarify when 
EPPs are required to be submitted under the direction of a li­
censed professional engineer, which is a change to the proposed 
text. 
§290.44, Water Distribution 
The commission adopts §290.44(d) to specify that the distri­
bution system of affected utilities must be designed to provide 
for emergency operations to implement TWC, §13.1395(b)(1). 
The commission adopts these amendments to implement TWC, 
§13.1395, as added by SB 361. 
§290.45, Minimum Water System Capacity Requirements 
The commission adopts §290.45(a)(7), which requires affected 
utilities that cannot maintain emergency operations to revise and 
submit their EPP within 180 days of restoration of power, and that 
based on a review of the plan, the executive director may require 
additional or alternative auxiliary emergency facilities to imple­
ment TWC, §13.1395(b)(1). In response to comment, the com­
mission revised the proposed text for §290.45(a)(7) to include 
the option of providing justification regarding pressure drop. For 
affected utilities to reference the emergency operations require­
ments rules in §290.45(h), the commission adds §290.45(b)(3) 
for community water systems; §290.45(c)(3) and (d)(4) for non­
community water systems; and §290.45(e)(4) for wholesalers. 
Section 290.45(b)(3) also specifies that these requirements do 
apply to affected utilities that provide 100 gallons of elevated 
storage capacity per connection. The commission adopts these 
amendments to implement TWC, §13.1395, as added by SB 
361. 
The commission adopts §290.45(g)(5)(A)(iv) to specify that a 
public water system that is an affected utility and requests an 
alternative capacity requirement for pressure maintenance fa­
cilities must conduct the modeling requirements using the min­
imum capacities, pressures, and auxiliary power requirements 
specified in renumbered §290.45(h)(1). The commission adopts 
§290.45(g)(5)(B)(i) to further clarify that the affected utility’s gen­
erators must only be maintained, tested, and operated in ac­
cordance with manufacturer’s specifications to implement TWC, 
§13.1395(h). The commission adopts §290.45(g)(5)(B) to spec­
ify that affected utilities that are public water systems must com­
ply with the requirements in §290.45(h). The commission adopts 
these amendments to implement TWC, §13.1395, as added by 
SB 361. 
The commission adopts §290.45(h) to establish affected util­
ities’ emergency power requirements. It specifies that these 
new requirements are in addition to the existing emergency 
power requirements for public water systems located in this 
section. In response to comments, the commission removed 
its proposal of §290.45(h)(1)(A) - (D) and (2)(A) - (D) because 
upon further consideration the commission decided that the 
flow rate for maintaining 35 psi would be better defined in 
its shell form, TCEQ Form Number 20536; the commission 
renumbered the subsequent paragraphs accordingly; and the 
commission also revised references to these renumbered para­
graphs in §290.39(c)(4)(C) and (o)(3). The commission adopts 
§290.45(h)(1)(A) - (H), which now provides eight auxiliary power 
options as listed in TWC, §13.1395(c)(1) - (8) for including in 
the EPP. It also clarifies that the auxiliary power must meet the 
capacity requirements for affected utilities during emergency 
operations. The commission adopts §290.45(h)(2), which 
requires that affected utilities who provide surface water to 
wholesale customers install and maintain automatically starting 
auxiliary generators or distributive generation facilities for each 
facility necessary to provide water to its wholesale customers 
to implement TWC, §13.1395(c). The commission adopts 
§290.45(h)(3), which requires that auxiliary power facilities 
for affected utilities be maintained, tested, and operated in 
accordance with the manufacturer’s specifications to implement 
TWC, §13.1395(h). The commission adopts §290.45(h)(4), 
which allows an affected utility to adopt and encourages them 
to enforce limitations on water use while the utility is providing 
emergency operations to implement TWC, §13.1395(k). The 
commission adopts §290.45(h)(5), which clarifies that affected 
utilities with elevated storage must operate in accordance with 
their approved EPP during emergency operations, which may 
or may not include using elevated storage, to implement TWC, 
§13.1395(e). In response to comment the commission amended 
§290.45(h)(5) to make the EPP an alternative to elevated 
storage requirements, provided the affected utility can meet the 
pressure and flow requirements of Chapter 290, Subchapter 
D, under normal operating conditions, which is a change to 
the proposed text. The commission adopts §290.45(h)(6), 
which requires an affected utility to maintain on-site, or make 
readily available during emergency operations, an amount 
of fuel necessary to operate any required emergency power 
equipment under load for a period of at least 72 hours. In 
response to comment, the commission amended the proposed 
text of the renumbered §290.45(h)(6) by replacing "under load" 
with the phrase "necessary to maintain emergency operations." 
Further, in response to comment, the commission amended 
the proposed text of the renumbered §290.45(h)(6) to remove 
the minimum requirement of 72 hours of fuel storage. The 
commission adopts these amendments to implement TWC, 
§13.1395, as added by SB 361. 
§290.46, Minimum Acceptable Operating Practices for Public 
Drinking Water Systems 
The commission adopts §290.46(f)(5), which requires affected 
utilities to maintain records. Adopted §290.46(f)(5)(A) re­
quires that they maintain copies of an EPP approved by the 
executive director and a copy of the approval letter. Adopted 
§290.46(f)(5)(B) requires that they maintain copies of operating 
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and maintenance records for auxiliary power equipment, and 
adopted §290.46(f)(5)(C) requires that they maintain a copy of 
the manufacturer’s specifications for all generators that are part 
of the approved EPP. These records requirements are to aid in 
the implementation of TWC, §13.1395(i), which requires that 
the commission periodically inspect affected utilities to ensure 
compliance with their approved EPPs. The commission adopts 
these amendments to implement TWC, §13.1395, as added by 
SB 361. 
The commission adopts §290.46(r) to clarify that affected utili­
ties must maintain a minimum of 35 psi throughout the distribu­
tion system as soon as safe and practicable during an extended 
power outage following a natural disaster to implement TWC, 
§13.1395(b)(1). The commission adopts these amendments to 
implement TWC, §13.1395, as added by SB 361. 
§290.47, Appendices 
The commission adopts §290.47(j), concerning Emergency 
Preparedness Plan Template, to implement TWC, §13.1395(g). 
The new template lists the eight options that affected water 
systems may choose as listed in TWC, §13.1395(c)(1) - (8), 
and the preparations an affected utility may make, as well as 
applicable rules for emergency operations of affected utilities 
as required by TWC, §13.1395(g)(1) and (2). In response to 
comment, the commission amended §290.47(j) to: update the 
references to citations amended elsewhere in this rulemaking; 
revise  the language in Plan Option 3  to  clarify that the  intent  
of SB 361 will be met by all parties in a mutual aid agreement 
when due consideration is given to where other water suppliers 
are located in the event that they are also affected by the 
same natural disaster; replace references to "full load" with 
"the load necessary to maintain emergency operations;" add 
a requirement that the affected utility provide documentation 
as to how it will ensure that it maintains an adequate supply 
of fuel during emergency operations; add a requirement that 
the affected utility provide  information as to how  the affected  
utility determined the necessary fuel quantity; and incorpo­
rate the requirement for affected utilities to state in their EPP 
their proposed full implementation schedule. Additionally, the 
commission corrected references in §290.47(j), Emergency 
Preparedness Plan Template, to "example" and "CCN" to refer 
to terms generally in use by the commission; and, also included 
the commission’s designated form number. The commission 
adopts these amendments to implement TWC, §13.1395, as 
added by SB 361. 
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission reviewed the adopted rules in light of the 
regulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the rulemaking does not meet 
the definition of a "major environmental rule" as defined by that 
statute. A "major environmental rule" means a rule the specific 
intent of which is to protect the environment or reduce risks 
to human health from environmental exposure and that may 
adversely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or 
the public health and safety of the state or a sector of the state. 
This rulemaking does not meet the statutory definition of a "ma­
jor environmental rule" because it is not the specific intent of this 
rule to protect the environment or reduce risks to human health 
from environmental exposure. The specific intent of the adopted 
rule is to require certain water utilities, providers, and conveyors, 
to have EPPs for maintaining water pressure following a disrup­
tion in service caused by a natural disaster. These rules are not 
required by federal regulations. 
The adopted amendments to Chapter 290 sets out to clarify who 
the affected utilities are and how they may comply with the re­
quirements. The adopted amendments require water utilities, 
providers, and conveyors of potable or raw water to submit for 
commission approval EPPs demonstrating how they can main­
tain 35 psi following a natural disaster that causes an extended 
power outage, while providing for waivers for those who can 
show that the requirement would result in a significant financial 
burden to its customers. 
Further, this rulemaking does not meet the statutory definition of 
a "major environmental rule" because the adopted amendments 
would not adversely affect in a material way the economy, a sec­
tor of the economy, productivity, competition, jobs, the environ­
ment, or the public health and safety of the state or a sector of 
the state. It is not anticipated that the cost of complying with 
the adopted amendments will be significant with respect to the 
economy as a whole; therefore, the adopted amendments will 
not adversely affect in a material way the economy, a sector of 
the economy, competition, or jobs. 
Additionally, the rulemaking does not meet any of the four ap­
plicability criteria for requiring a regulatory impact analysis for 
a major environmental rule, which are listed in Texas Govern­
ment Code, §2001.0225(a). This section only applies to a major 
environmental rule, the result of which is to: 1) exceed a stan­
dard set by federal law, unless the rule is specifically required 
by state law; 2) exceed an express requirement of state law, un­
less  the rule is specifically required by federal law; 3) exceed 
a requirement of a delegation agreement or contract between 
the state and an agency or representative of the federal govern­
ment to implement a state and federal program; or 4) adopt a rule 
solely under the general powers of the agency instead of under 
a specific state law. This rulemaking does not meet any of these 
four applicability requirements because this rulemaking: 1) does 
not exceed any standard set by federal law for treatment of wa­
ter used in public water systems and is specifically required by 
state law; 2) does not exceed the requirements of state law under 
TWC, Chapter 13, Subchapter E; 3) does not exceed a require­
ment of a delegation agreement or contract between the state 
and an agency or representative of the federal government to 
implement any state and federal program on treatment of water 
used in public water systems, but rather is adopted to be consis­
tent with state law in order to ensure that emergency operations 
of water systems are commenced as soon as safe and practi­
cable following the occurrence of a natural disaster; and 4) is 
not adopted solely under the general powers of the agency, but 
rather specifically under TWC, §13.041, which allows the com­
mission to adopt and enforce rules reasonably required in the 
exercise of its powers and jurisdiction, including rules governing 
practice and procedure before the commission. 
The commission invited public comment regarding the draft reg­
ulatory impact analysis determination during the public comment 
period. No comments were received on the draft regulatory im­
pact analysis determination. 
TAKINGS IMPACT ASSESSMENT 
The commission evaluated these adopted rules and performed 
an analysis of whether these adopted rules constitute a taking 
under Texas Government Code, Chapter 2007. The specific pur­
pose of these adopted rules is to implement certain recently en­
acted legislation relating to the emergency preparedness of af­
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fected utilities. The adopted rules require an "affected utility" that 
is located within a county with a population of 3.3 million or more, 
or a county with a population of 400,000 or more that is adjacent 
to a county with a population of 3.3 million or more, to comply 
with emergency operations (SB 361). This rulemaking substan­
tially advances this stated purpose by making the commission’s 
rules consistent with the new statutory language. The commis­
sion’s analysis indicates that Texas Government Code, Chapter 
2007 does not apply to these adopted rules because this action 
does not affect private real property. 
Promulgation and enforcement of these adopted rules will con­
stitute neither a statutory nor a constitutional taking of private 
real property. The adopted regulations do not adversely affect 
a landowner’s rights in private real property, in whole or in part, 
temporarily or permanently, because this rulemaking does not 
burden nor restrict the owner’s right to property. More specifi ­
cally, these rules implement legislation addressing the adoption 
of EPPs by "affected utilities" (SB 361). These provisions do 
not impose any burdens or restrictions on private real property. 
Therefore, the adopted amendments do not constitute a taking 
under Texas Government Code, Chapter 2007. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission reviewed the adopted rules and found that they 
are neither identified in the Coastal Coordination Act Implemen­
tation Rules, 31 TAC §505.11(b)(2) or (4), nor will they affect any 
action/authorization identified in Coastal Coordination Act Imple­
mentation Rules, 31 TAC §505.11(a)(6). The specific intent of  
the adopted rules is to amend the rules to be consistent with 
recent legislative enactments (SB 361) to address the submis­
sion and review of EPPs by affected utilities, which is a proce­
dural mechanism and is administrative in nature. Therefore, the 
adopted rules are not subject to the Texas Coastal Management 
Program. 
The commission invited public comment regarding the consis­
tency with the coastal management program during the public 
comment period. No comments were received regarding the 
consistency of this rulemaking with the coastal management pro­
gram. 
PUBLIC COMMENT 
The commission held two public hearings for this rule on 
September 21, 2009 and September 22, 2009 in Harris County, 
Texas. The comment period closed September 28, 2009. 
At the public hearings the commission received oral comments 
from Representative Bill Callegari; Bacon and Wallace, L.L.P., 
on behalf of its clients (Bacon & Wallace); the City of Baytown 
(Baytown); the City of Houston (Houston); Costello Engineers 
(Costello); Jacobs Engineering (Jacobs Engineering); Roy Mof­
fitt Customized Fuel (Roy Moffitt); and Patrick F. Timmons, Jr., 
attorney at law, on behalf of HMW Special Utility District (HMW). 
The commission received written comments from Allen Boone 
Humphries Robinson, L.L.P. (ABHR); Baytown; the City of 
Richmond (Richmond); the City of Sugar Land (Sugar Land); 
Dow Chemical Company (Dow); Houston; HMW; Jones and 
Carter (J&C); North Harris County Regional Water Authority 
(NHCRWA); Pate Engineers, Inc. (Pate); Roy Patricia Invest­
ments (RPI); SJRA; Southwest Water Company (Southwest); 
and SPH. 
Richmond did not support the rulemaking. All other com­
menters generally supported the rulemaking; however, some 
commenters provided suggested language as discussed in the 
RESPONSE TO COMMENTS section. 
RESPONSE TO COMMENTS 
During his oral comments, Representative Callegari stated that 
the intent of the bill was to include Harris and Fort Bend Coun­
ties, and not to affect Montgomery County. He stated that the 
legislative process did not allow representatives to name par­
ticular counties that a bill affects; therefore, the bill was drafted 
to include these two counties based on population brackets. 
The legislative counsel’s data showed that the population for 
Montgomery County was less than 400,000 at the  time  the bill  
was drafted. The bill was not intended to apply to Montgomery 
County, even if the population exceeded the threshold in the 
future. He stated this would be corrected in future legislation. 
Jacobs Engineering asked why the bill only affected Fort Bend 
and Harris Counties. SJRA and SPH commented that the 
proposed rules’ population figures should be based on the most 
recent federal decennial census, which is the Year 2000 Census. 
SJRA and SPH further noted that the Code Construction Act 
defines "population" to mean "the population shown by the most 
recent federal decennial census" (see Texas Government Code, 
§311.005(3)). SJRA requested that the commission clarify that 
the term "population" is to be interpreted in accordance with 
the Code Construction Act. Finally, SJRA noted that SB 361 
applies to Harris County, but not to any other county, because, 
pursuant to the Year 2000 Census, no other county adjacent 
to Harris County had a population of "400,000 or more." SPH 
recommended that the commission remove Fort Bend County 
from its proposed rules until such time as that county officially 
crosses the population threshold contained in SB 361. 
The commission agrees with SJRA and SPH’s comment regard­
ing the use of the term "population" as it applies to SB 361 be­
cause the legislation did  not specifically require a different def­
inition of "population." Therefore, absent express statutory lan­
guage, the commission must follow the definition contained in 
the Code Construction Act. Based on the Year 2000 Census this 
rule applies only to Harris County and not to any other county, as 
no county adjacent to Harris County had a population of at least 
400,000 in the Year 2000 Census. In response to comment, 
the commission added a definition for the term "population" in 
§291.161. It is the intent of the commission that this definition 
only apply to the implementation of TWC, §13.1395 and not ap­
ply to "population" as that word is used elsewhere in Chapters 
290 and 291, other than Chapter 291, Subchapter L, Standards 
of Emergency Operations. 
HMW requested clarification on whether the commission will 
have a mechanism to notify affected utilities in Montgomery 
County of when they become subject to these regulations. 
The commission responds that counties can identify themselves 
as being subject to this rule by consulting the most recent federal 
decennial census data. No changes were made in response to 
this comment. 
HMW submitted a written comment on what mechanism the 
TCEQ will use to determine the future dates on which Mont­
gomery County, and all other counties adjacent to Harris County, 
will become subject to the new statute’s implementing rules. 
ABHR commented that the rule should be revised to clarify that 
water systems that become affected utilities after December 
1, 2009 have a review time of 90 calendar days following the 
submission of its EPP. 
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As future decennial data become available, systems in adjacent 
counties will automatically fall under the requirements of these 
rules and there will be a 90-day review period following sub­
mission of an EPP to the commission. Section 291.162(k) re­
quires affected utilities established after the effective date of this 
rule to have EPPs approved and implemented prior to beginning 
construction; further, §291.162(b) includes a 90-day review time 
frame for water providers that become affected utilities after De­
cember 1, 2009. Existing water providers that become affected 
utilities due to population changes are not addressed within SB 
361. At such time that the legislature clarifies future applicability 
parameters, the commission will respond accordingly. The com­
mission made no change in response to this comment as Chap­
ters 290 and 291 already include a 90-day review time frame for 
water providers that become affected utilities after December 1, 
2009. 
Representative Callegari stated that the intent of SB 361 was 
that water systems in other counties that provide water to Harris 
County were affected utilities. Baytown wanted to know whether 
its Chambers County station, which provides water to Harris 
County, was subject to SB 361. Baytown further commented that 
the proposed rules did not appear to apply to raw water sources 
outside of Harris and Fort Bend Counties. Baytown commented 
that without this supply, the requirement of emergency power 
within those counties was essentially useless, because systems 
within Harris and Fort Bend Counties would have no water to 
treat. J&C requested clarification on whether a water provider 
located outside the applicable counties and providing service 
to those counties is considered an affected utility. ABHR com­
mented that it supported Representative Callegari’s position that 
SB 361 applies to water providers outside of Harris County pro­
viding water service to customers within those counties. ABHR 
requested the commission’s clarification that the rules would ap­
ply only to such a system’s facilities serving customers in Harris 
and Fort Bend Counties, but not to its entire system. 
The commission responds that the rule only applies within coun­
ties that meet the population brackets set out in the statute and 
as defined by the Code Construction Act, Texas Government 
Code, §311.005(3). Based on the Year 2000 Census this rule 
applies only to Harris County and not to any other county, as 
no county adjacent to Harris County had a population of at least 
400,000 in the Year 2000 Census. The commission’s rule is in­
tended to only apply to affected utilities whose facilities and more 
than one customer are located within the bracketed counties. 
The adopted rules require water service providers that meet the 
definition of an affected utility to submit an EPP to the commis­
sion. Water service providers that are located in counties that do 
not fall within the population brackets are not required to submit 
EPPs under the provisions of SB 361. The commission made 
no changes in response to this comment. 
Dow commented that the definition of affected utility is ambigu­
ous and should be clarified. Dow further commented that the def­
inition of retail public utility and customer are defined in §291.1, 
but these and other terms are not referenced in the definition 
of affected utility found in §290.38. Dow recommended that the 
definition exempt noncommunity water systems from the amend­
ments, as there is no impact to the community. 
The commission responds that the definition of affected utility 
was taken from the language contained in SB 361. SB 361 
affects noncommunity systems, and therefore, the commission 
does not have the authority to exempt those systems from this 
bill’s requirements. In addition, the commission does not have 
the authority to revise the statutory language. However, one 
of the eight options in the EPP allows an affected utility to use 
any other alternative that is determined by the commission to 
be acceptable. In response to this comment, the commission 
amended §290.38(1) to incorporate by reference the Chapter 
291 definitions not found elsewhere in Chapter 290 and renum­
bered the subsequent paragraphs accordingly. 
SJRA requested clarification on whether the rule applies to 
wholesale raw water providers. Further, SJRA commented 
that the fiscal note did not discuss the financial impact of this 
rule on wholesale raw water providers. SJRA commented that 
the proposed rules should be defined to apply only to public 
water systems as defined in Subchapter D to include only those 
systems providing potable water services and the proposed 
rules under Chapter 291 should be interpreted to apply only to 
water utilities as defined in Chapter 291 to include only utilities 
providing potable water. 
The commission responds that the language contained in SB 
361, which amended TWC, §13.1395(a)(1) to define an affected 
utility as "a retail public utility, exempt utility, or provider or con­
veyor of potable or raw water service that furnishes water to more 
than one customer," included raw water service in its definition. 
The intent of SB 361 was to regulate, among others, wholesale 
raw water providers to ensure that retail public utilities have suf­
ficient water supplies during a natural disaster to ensure service 
is provided during emergency operations. The commission con­
curs that it did not specifically address impacts to wholesale raw 
water providers in its fiscal note. According to the water utili­
ties database (WUD) (the commission’s database of record for 
utilities, districts, and public water systems), no wholesale raw 
water providers were identified in Harris County. However, the 
commission has since conducted a fiscal analysis of the rule’s 
impact to wholesale raw water providers and the amended fis­
cal note provided, in part as follows: "The proposed rules are 
not expected to have a significant fiscal impact on governmental 
entities that own or operate public water systems, but govern­
mental entities that are raw water wholesalers could see costs 
increase significantly as a result of the proposed rules . . . The 
proposed rules will require local governments in Harris County 
that wholesale raw water to more than one customer to prepare 
an EPP ensuring operation of their water systems at 35 psi dur­
ing an extended power outage by one of the following options: 
automatically starting auxiliary generators or on-site electrical 
generation . . . If . . . governmental entities are able to en­
ter into a mutual aid agreement, they should not experience any 
significant cost increases as a result of the proposed rules . . 
. If these raw water wholesalers purchase generators to com­
ply with EPP provisions, each of their pump stations will need 
to be evaluated separately to determine specific generator re­
quirements. Staff estimates that the purchase and installation 
of emergency generators will cost these governmental entities 
approximately $25,000 per million gallons per day (MGD) of raw 
water delivered. The average daily production of these govern­
mental entities may be as much as 500 MGD from a single pump 
station, with a maximum pumping capacity of one billion gallons 
per day. At 500 MGD, raw water wholesalers could spend at a 
minimum $12.5 million to purchase and install generators, which 
would have a significant fiscal impact on their operations . . . 
Consumers of public water utilities or raw water could see rates 
increase, which may be significant if raw water wholesalers have 
to recoup their generator costs. In return, consumers are ex­
pected to experience more rapid deployment of water services 
in  emergency  situations  . . . In  general  no  significant fiscal im­
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pacts are anticipated for businesses or individuals as a result of 
the proposed rules unless they purchase water from an affected 
raw water wholesaler. Those that purchase water from a raw 
water wholesaler that must install emergency generators could 
see a significant increase in costs." No change was made in re­
sponse to this comment. 
SJRA commented that failure to include a fiscal note on whole­
sale raw water providers is a violation of the Administrative Pro­
cedure Act (see Texas Government Code, §2001.024(4)). 
The commission respectfully disagrees that it has violated 
the Administrative Procedure Act, Texas Government Code, 
§2001.024(4), by not addressing wholesale raw water providers. 
The commission did address the additional estimated cost 
to state and local governments as a result of administering 
this rule. Although the estimate may not have included every 
possible local entity, it nevertheless did address state and local 
impacts. Moreover, the commission’s water utilities database 
lists no wholesale raw water providers in Harris County. Ac­
cordingly, the commission did not have data to analyze whether 
these local entities may have been impacted. No change was 
made in response to this comment. 
SJRA commented that wholesale raw water service providers 
should not be required to maintain a minimum of 35 psi through­
out their systems during emergency or normal operations and 
requests the commission’s clarification on this issue. 
The commission disagrees that the 35 psi requirement does not 
apply to raw water providers, as the definition of "emergency 
operations" includes the requirement to maintain 35 psi.  An af­
fected utility is required to submit an EPP that demonstrates its 
ability to provide emergency operations (TWC, §13.1395(b)(2)). 
"Emergency operations" is defined to include the operation of a 
water system during an extended power outage at a minimum 
water pressure of 35 psi (TWC, §13.1395(a)(2)). Accordingly, 
all affected utilities are required to maintain 35 psi. However, SB 
361 also provides for waivers to systems for which the implemen­
tation would be a significant financial burden on its customers. 
No change has been made in response to this comment. 
SJRA commented that the March 1, 2010 deadline, set out in 
§290.39(o)(1) for submitting EPPs, is only applicable to public 
water systems, and suggests giving a raw water provider a 12­
month deadline from rule adoption to submit such plans to the 
TCEQ. 
The commission agrees that the March 1, 2010 deadline in 
§290.39(o)(1) specifically applies only to public water systems. 
However, Chapter 291 requires affected utilities that exist as of 
December 1, 2009, to submit an EPP to the executive director 
no later than March 1, 2010 (§291.162(j)). These deadlines 
are consistent with SB 361, which provides that each affected 
utility shall submit its EPP to the TCEQ no later than March 1, 
2010. An affected utility may also request an extension to this 
deadline, not to exceed 90 days. No changes were made in 
response to this comment. 
SJRA requests clarification that the proposed rules under Chap­
ters 290 and 291 do not apply to the wholesale provision of raw 
water for industrial purposes. 
The commission agrees that the proposed rules do not apply to 
the wholesale provision of raw water for industrial purposes. No 
changes were made in response to this comment. 
SJRA commented that the fiscal note included in the notice pack­
age significantly underestimates the financial burden on many 
affected utilities by concluding that "the cost increases are not 
expected to be significant."  SJRA  noted that even if an affected  
utility obtains backup generators through a mutual aid agree­
ment, regulated entities will need to spend significant financial 
resources in evaluating and planning for such needs, addressing 
transactional costs in developing necessary agreements, and 
implementing the developed EPP. 
The commission responds that existing §290.45 requires all 
public water systems with at least 250 connections that do 
not meet elevated storage requirements to have emergency 
power in place. Therefore, the commission focused its analysis 
of financial impact on affected utilities having less than 250 
connections. The commission only considered the cost of the 
generator and its maintenance costs and did not consider trans­
actional and design costs. No change was made in response 
to this comment. 
HMW and J&C commented that average daily demand (ADD) 
was not defined by the regulation. ABHR provided suggested 
language defining ADD. J&C suggested a new definition for Av­
erage Daily Emergency Demand (ADED). 
The commission agrees that the ADD is not clearly defined. The 
commission previously defined ADD by reference to American 
Water Works Association’s (AWWA) 2000 Drinking Water Dic­
tionary. SB 361 did not contain a reference to ADD. In response 
to these comments, the commission agrees to define ADD in 
its shell form, TCEQ Form Number 20536, using the AWWA’s 
2000 Drinking Water Dictionary definition as this term was not 
presented during the proposal phase. No changes have been 
made in response to these comments. 
J&C recommended revisions to the definition of "auxiliary power" 
and suggested a new definition for "re-pumping system." 
The commission responds that the proposed additional lan­
guage to the definition of "auxiliary power" is unnecessary 
because SB 361 requires an affected utility to maintain oper­
ation of the water system at a minimum water pressure of 35 
psi; therefore, a wholesaler’s responsibility will end at the point 
of delivery to the purchasing water system. The commission 
declines to revise its definition of "auxiliary power" as SB 361 
does not support this change. The commission further declines 
to add a new definition for "re-pumping system" as this definition 
is outside the scope of this rulemaking. Finally, because this 
term was not presented at the proposal phase, public comment 
was not sought on this proposed revision. No change was made 
in response to this comment. 
J&C recommended revisions to proposed §290.39(c)(4)(B) and 
(o)(2), and §290.45(h)(4) (renumbered to §290.45(h)(2)) to in­
clude groundwater and to remove references to wholesale cus­
tomers, and instead to include all customers, both wholesale and 
retail. 
The commission declines to revise these sections as SB 361 
does not support broadening the applicability to groundwater or 
including all customers. No change was made in response to 
this comment. 
J&C proposed amending §290.45(a)(7) to allow an affected util­
ity the option of maintaining 35 psi or the minimum pressure 
needed to supply a re-pumping station during a natural disas­
ter. J&C further suggests that an affected utility be allowed to 
provide a justification regarding the pressure drop in lieu of the 
revised EPP. 
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The commission declines to revise §290.45(a)(7) as SB 361 re­
quires affected utilities to maintain 35 psi during a natural dis­
aster and as the commission is not empowered to revise TWC, 
§13.1395. The commission concurs with the commenter’s sec­
ond suggestion and, in response to this comment, amended 
§290.45(a)(7) to include the option of providing justification re­
garding pressure drop. 
HMW and Houston commented that a flow rate of "the greater 
of the average daily demand or 0.35 gallons per minute per 
connection" was not required by the statute. Houston com­
mented that 0.35 gallons per minute per connection was not 
a valid number for large systems, whose maximum demand 
may be lower than that. Also, water systems that implement 
water use restrictions during power outages should not be 
required to maintain 0.35 gallons per minute per connection. 
J&C recommended changes to water production requirements 
for community and noncommunity systems to include the use 
of ADD, based on winter month demands, and suggested 
revisions to §290.45(h)(1)(A) - (D), including addressing a typo­
graphical error by revising "plan" to "plane" in §290.45(h)(1)(D), 
and recommended the removal of §290.45(h)(2)(A) - (D). HMW 
noted that it would be difficult to determine what the ADD is, 
given that summer water demands would be greater than winter 
demands, and other issues also may affect ADD. ABHR com­
mented that the ADD requirement should apply to community 
and noncommunity systems. 
The commission responds that it concurs with the comments that 
a flow rate was not required by the statute. In response to these 
comments, the commission removed the flow requirements from 
Chapters 290 and 291 because upon further consideration the 
commission decided that the flow rate for maintaining 35 psi 
would be better defined in its shell form, TCEQ Form Number 
20536. The commission also renumbered the subsequent para­
graphs accordingly. 
J&C suggested revising proposed §290.45(h)(3) to change the 
maintenance requirements for generators and right angle drives, 
to change "auxiliary generator" to "auxiliary power," and to clarify 
content of leasing and contracting agreements. J&C further sug­
gested revising proposed §290.45(h)(5) to change "generators" 
to "auxiliary power facilities." 
The commission responds that the language in renumbered 
§290.45(h)(1)(A), (B), and (G) was taken directly from SB 361 
and therefore the commission declines to make the suggested 
revisions. Further, the commission clarifies that mutual aid 
agreements may include multiple affected utilities’ combination 
of resources, including but not limited to water plant facilities, 
generators, and fuel, providing that the affected utilities meet 
the requirements in §290.45(h). Additionally, the commission 
clarifies that 30 TAC Chapter 117, Subchapter D, Combustion 
Control at Minor Sources in Ozone Nonattainment Areas, Divi­
sion 1, Houston-Galveston-Brazoria Ozone Nonattainment Area 
Minor Sources, as amended, would also apply. No changes 
have been made in response to these comments. 
HMW, Baytown, ABHR, and Houston requested clarification 
on when the EPP should be fully implemented and whether 
"implement" means that an affected utility must only have an 
EPP approved, or fully implement the plan. They noted that 
the time needed to complete the  plan  may be affected by  
supply of generators, designing, funding, and constructing an 
emergency power system. Additionally, ABHR commented 
that the rule should be clear that the implementation period 
cannot be arbitrarily postponed by setting unnecessarily long 
timelines for design, installation, construction and/or financing 
of facilities. Further, Houston commented that the TCEQ’s draft 
rules incorrectly interpreted the definition of implementation, 
and suggested that this should mean that an affected utility 
should begin to seek funding and commence the design by 
the implementation deadline of July 1, 2010, and complete 
the installation and construction without unreasonable delay. 
Baytown requested that its plan be allowed to include timelines 
and benchmarks to design, fund, and construct the components 
of its backup water supply system. HMW generally supported 
Baytown and added that water systems should be allowed a 
reasonable amount of time to implement their EPP. Jacobs En­
gineering noted that implementation will take longer than March 
1, 2010 - July 1, 2010 to have construction complete. Some 
generators take 13 weeks from the order date until delivery. 
Jacobs Engineering further remarked that the implementation 
also included designing the civil and electrical modifications 
to the water plants. Representative Callegari acknowledged 
that July 1, 2010, was too soon for complete implementation. 
Representative Callegari commented that the July 1, 2010 date 
was not  intended to be so binding or demanding as to create a 
financial hardship on affected utilities. Further, Representative 
Callegari stated that SB 361 intended for the EPP to be turned 
in by the implementation date; that the bill was intended to 
provide guidelines. 
The commission agrees that, for the purposes of this rule, "im­
plement" means initiating actions required to comply with an ap­
proved EPP. EPPs should include a reasonable time frame for 
completion of implementation. Full compliance date will be de­
termined on a case-by-case basis by the agency. In response 
to these comments, the commission has revised §290.47(j), Ap­
pendix J to include a requirement that affected utilities include 
their proposed timeframe for full implementation of the EPP. 
Baytown commented that, because it is a surface water treat­
ment facility, it will be required to have permanently mounted, 
automatically starting generators, and cannot avail itself of the 
eight options available to other affected utilities. Baytown re­
quested language to allow manually started generators when a 
facility is staffed 24 hours a day, as the restarting of emergency 
power has to be carefully carried out, with large motor loads that 
need to be sequenced to turn on the raw water pumps, and will 
require multiple generators of different voltages. Baytown further 
noted that it understood that it must do this for its distribution 
system, but disagreed that it should be required to have auto­
matically starting generators on raw water supply pumps, when 
there were staff onsite 24 hours a day. Pate commented that 
they do not believe it was the intent of SB 361 to disallow manu­
ally started auxiliary generators to meet the requirements of SB 
361. Pate further commented that a solution could be to add an 
additional option to the eight already existing options. The addi­
tional option would explicitly allow the use of a manually starting 
generator, instead of requiring a burdensome exception process. 
The commission disagrees that the rule needs to be amended, 
because the rule captures the intent of the bill. Affected utili­
ties that are not required to supply, provide, or convey surface 
water to wholesale customers will have eight options, which in­
clude automatically starting generators and any other option the 
commission finds acceptable. Affected utilities that furnish sur­
face water to wholesale customers are limited to two options, 
automatically starting generators or distributive generation facil­
ities. The commission clarifies that the rules do not disallow 
manually started auxiliary generators for affected utilities that 
are not required to supply, provide, or convey surface water to 
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wholesale customers. Therefore, an exception would not be re­
quired for manually starting generators. The commission made 
no changes in response to these comments. 
Baytown questioned whether commission wanted affected util­
ities to submit information on every motor load (chemical feed 
pumps, heating and cooling systems, etc.). 
The commission agrees that submitting information on every mo­
tor load is not required. Affected utilities are only required to 
provide information on that equipment that is required for pro­
duction, treatment, and distribution of water in order to maintain 
emergency operations. No changes were made in response to 
this comment. 
Roy Moffitt and RPI were concerned that the rule did not require 
a fuel supply management plan. Fuel has a short shelf life of 
around 12 months, so municipal utility districts (MUDs) should in­
vest in a fuel service program. They further stated that the com­
mission should have considered regulations that require: 1) an 
adequate amount of fuel storage (either bulk on site or third-party 
tank farm); 2) a fuel maintenance program with proof of service 
records; and 3) an emergency fuel service agreement. Addi­
tionally, RPI suggested that the fuel contingency plan include a 
minimum of 10 days run time. 
The commission agrees fuel storage requirements are impor­
tant. The proposed rule provides flexibility by allowing utilities 
the option of maintaining fuel on site, or making fuel readily avail­
able, to operate any required emergency power equipment dur­
ing emergency operations. The adopted rules require an ade­
quate amount of fuel be made available for systems that have 
emergency power equipment so that they can maintain emer­
gency operations. However, the commission disagrees that it 
should regulate fuel storage under SB 361, as that bill does 
not require a fuel maintenance program with proof of service 
records or an emergency fuel service agreement. The commis­
sion declines to make the commenters’ change regarding the 
fuel storage requirement of 10 days without express authority 
from the legislature to do so. In response to these comments, 
the commission amended renumbered §290.45(h)(6) to replace 
the 72-hour fuel requirement with the amount of fuel necessary 
to maintain emergency operations. In addition, the commission 
amended §290.47(j), Appendix J to require affected utilities to 
notify the commission of how they determine the quantity of fuel 
necessary, and how they propose to continue maintaining emer­
gency operations. 
Houston stated the bill did not require 72 hours of fuel storage; it 
only required that affected utilities maintain power for 24 hours. 
Further, Houston commented that any increase in volume of fuel 
on site could trigger additional regulatory requirements such as 
spill prevention control and counter measure plans as listed in 
40 Code of Federal Regulations Part 112 and 30 TAC Chapters 
327 and 334. Southwest agreed that SB 361 did not include fuel 
requirements. Representative Callegari commented that there 
were two problems associated with fuel storage: ensuring suf­
ficient quantity and preventing attendant problems with leakage 
and overflow. Sugar Land commented that the 72 hours of fuel 
storage requirements were not part of SB 361, were onerous, 
and would cause numerous operational issues and excessive, 
unnecessary costs. ABHR commented that the 72-hour fuel 
supply is not  financially reasonable or practicable and instead 
suggested limiting the fuel storage requirement to a 48-hour pe­
riod. Additionally, ABHR recommended requiring fuel storage 
only during to the Atlantic hurricane season, June 1 through 
November 30 of each year. Further, ABHR recommend that, 
when using natural gas, natural gas users not be required to 
maintain on-site storage fuel supplies. J&C recommended that 
the commission clarify that an affected utility may enter into a 
fuel supply agreement to meet the 72-hour fuel requirement and 
suggested revisions to renumbered §290.45(h)(6). 
The commission agrees that the bill does not require 72 hours 
of fuel storage. The proposed rule does not require that the 
fuel, natural gas or otherwise, be maintained on site. In re­
sponse to these comments, the commission amended renum­
bered §290.45(h)(6) to replace the 72-hour fuel requirement with 
the amount of fuel necessary to maintain emergency operations. 
In addition, the commission amended §290.47(j), Appendix J to 
require affected utilities to notify the commission of how they de­
termine the quantity of fuel necessary, and how they propose to 
continue maintaining emergency operations. The commission 
disagrees that the rule should be amended to limit the fuel stor­
age requirement to the Atlantic hurricane season. 
J&C suggested revising §290.46(f)(5)(C) by removing the word 
"generators" and replacing it with the phrase "auxiliary power 
equipment." 
The commission responds that SB 361 uses the term generators 
in its amendment to TWC, §13.1395. Therefore, as the use of 
this term tracks the legislation, no change has been made in 
response to this comment. 
J&C suggested revising §290.47(j), Appendix J by removing 
the word "generators" and replacing it with the phrase "auxiliary 
power equipment" and further recommended the removal of the 
language stating mutual aid agreements may not be approved 
in an area subject to the same natural disaster event. J&C also 
suggested language requiring affected utilities to evaluate the 
reliability of their contractual commitments be added to the rule. 
The commission responds that SB 361 uses the term genera­
tor in its amendment to TWC, §13.1395. Therefore, as the use 
of this term tracks the legislation, the commission has made no 
change in response to this comment. In response to the com­
ments regarding the mutual aid agreements, the commission 
amended §290.47(j), Appendix J, Plan Option 3, to clarify that 
the intent of SB 361 will be met by all parties in a mutual aid 
agreement when due consideration is given to where other water 
providers are located in the event that they are also affected by 
the same natural disaster. The commission agrees that affected 
utilities should continually evaluate the reliability of contractual 
commitments. However, under the provisions of SB 361, this re­
sponsibility lies with the commission. Therefore, no change has 
been made in response to this comment. 
Southwest commented that affected utilities generally support 
the 72-hour fuel requirement, but that conditions following a nat­
ural disaster may negate any or all of the agreements for the 
supply of fuel or at the least cause a portion of the fuel to be di­
verted to higher priority uses. It also stated that the rules created 
competition for fuel supplies and that the proposed 72-hour re­
quirement applied after a 24-hour period of loss of power. This 
would mean that the fuel used inside the first 24 hours would not 
count towards the 72-hour supply. Therefore, the rule would re­
ally require affected utilities to maintain a 96-hour fuel supply. 
The commission responds that the 72-hour fuel supply require­
ment is not in SB 361. These proposed rules would require 
affected utilities to maintain emergency operations during an 
extended power outage, starting as soon as it is safe and practi­
cable following the occurrence of a natural disaster. In response 
to these comments, the commission amended renumbered 
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§290.45(h)(6) to replace the 72-hour fuel requirement with the 
amount of fuel necessary to maintain emergency operations. 
In addition, the commission amended §290.47(j), Appendix J 
to require affected utilities to notify the commission of how they 
determine the quantity of fuel necessary, and how they propose 
to continue maintaining emergency operations. 
Costello asked for clarification as to whether the 72 hours of fuel 
storage was meant to be under full load, or whether the intent 
was to have enough fuel to provide 72 hours of service. Jacobs 
Engineering supported Costello and added that 72 hours of fuel 
storage under full load was very different than requiring enough 
fuel to provide 72 hours of service. 
The commission agrees that this rule language is not clear. The 
commission revised the adopted rule language to clarify that "un­
der load" did not mean "under full load," but rather the load re­
quired to provide emergency operations. In response to this 
comment, the commission amended renumbered §290.45(h)(6) 
and §290.47(j), Appendix J to clarify that the fuel requirement 
is the amount needed to maintain emergency operations, rather 
than under full load. 
Costello stated that engineers interpreted the rule to mean that 
if they met the EPP, they were no longer required to have ele­
vated storage. Costello did not believe this was the intent. J&C 
commented that elevated storage requirements can be used to 
meet the 72-hour fuel requirement. Houston, Pate, and ABHR 
recommended the commission automatically grant a waiver or 
exception to systems with an approved EPP. Houston and Pate 
opposed the inclusion of §290.45(g)(5)(A)(iv) in the rule. ABHR 
commented that the commission improperly interpreted SB 361 
to allow elevated storage to be a method of compliance with SB 
361. Houston commented that the commission should delete 
renumbered §290.45(h)(5) as its proposed rules were redun­
dant. 
The commission agrees that SB 361 requires the commission 
to implement the EPP requirement as an alternative to any 
rule requiring elevated storage. EPPs that are used in lieu 
of meeting elevated storage requirements must be prepared 
under the direct supervision of a licensed professional engineer. 
In response to these comments, the commission amended 
§290.45 to make the EPP  an  alternative to elevated storage  
requirements, provided the affected utility can meet the pressure 
and flow requirements of Chapter 290, Subchapter D, under 
normal operating conditions. However, the commission will not 
grant automatic waivers or exceptions of elevated storage tank 
requirements upon EPP approval by the commission. The com­
mission clarifies that such a change in pressure maintenance 
capacity is a significant change in accordance with §290.39(j). 
Accordingly, existing affected utilities are required to notify the 
executive director prior to making this change. Proposed new 
affected utilities who choose to meet the requirements of SB 
361 in lieu of any rule regarding elevated storage requirements 
are required to include the proposed method of meeting the min­
imum pressure requirements in the engineering report required 
by §290.39(e)(1). No changes have been made in response to 
these comments. 
Bacon & Wallace commented that the commission should con­
sider allowing small MUDs to piggyback on larger MUDs’ plans 
so they don’t have to bear the cost that the plan imposes on their 
customers. 
The commission has proposed rules that give affected utilities 
not providing surface water to wholesale customers’ eight op­
tions for emergency operations. One of those options is the ne­
gotiation of leasing and contracting agreements, including emer­
gency mutual aid agreements with other affected utilities. The 
commission made no changes in response to this comment. 
Jacobs Engineering commented that there was no percentage 
of water needed to be sold to affected utilities that purchase wa­
ter; for example, Houston was not required to provide a percent­
age of water to its purchasing water systems during emergen­
cies. Jacobs Engineering also stated that the rule did not require 
wholesalers to provide certain capacities, and asked whether 
compliance would be strictly a contractual issue. NHRWA rec­
ommended that the commission modify its language to include 
water supply requirements for wholesalers. 
The commission currently evaluates the capacities of purchased 
water systems based on their actual capacities, if any, combined 
with what is specified in their purchase contracts. Wholesalers 
must meet the sum of their contractual obligations. The pro­
posed rule does not require wholesalers to provide any capac­
ities beyond those specified in their contractual obligations. Al­
ternatively, if a wholesaler and purchaser agree, they can submit 
an EPP that uses the option to share auxiliary generator capac­
ity. No changes were made in response to this comment. 
Sugar Land commented that the rules should be implemented 
in two tiers with consideration given to the systems with profes­
sional staff versus those with contract operation firms; municipal­
ities and water providers with employees should have less oner­
ous requirements than those that rely on contract operations for 
managing their system during an emergency event. 
The commission disagrees that a tiered system should be imple­
mented. SB 361 does not include provisions for implementing 
rules in tiers. No changes were made in response to this com­
ment. 
Southwest requested that the term "as soon as safe and prac­
ticable" be revised to read "as soon as safe and practicable as 
determined by the affected utility’s emergency preparedness and 
response plan or such document." 
The commission responds that the determination of when it is 
safe and practicable will be determined on a case-by-case ba­
sis. The commission and the affected utility may use information 
provided by the office of emergency management of each county 
and/or the Texas Division of Emergency Management, or other 
sources, to help assess the situation. The commission made no 
change in response to this comment. 
Southwest requested clarification on §290.39(d) regarding 
whether EPPs needed to be prepared under the direction of a 
licensed professional engineer. 
The commission does require that EPPs be prepared under the 
direction of a licensed professional engineer when an affected 
utility has been granted or is requesting an alternative capac­
ity requirement in accordance with §290.45(g), or is request­
ing to meet the requirements of TWC, §13.1395 as an alter­
native to any rule requiring elevated storage, or as determined 
by the commission on a case by case basis.  In response to  
this comment, the commission has amended the rules in both 
§290.39(c)(4)(A) and (o)(1) to add language that clarifies when 
EPPs are required to be submitted under the direction of a li­
censed professional engineer. 
Southwest recommended that the Plan Content under 
§290.47(j), Appendix J should be written for the affected util­
ities use and should be straightforward without undue detail. 
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Southwest stated that the 22 items listed under this section are 
not all applicable and go beyond the intent of the plan, which 
is to supply water under emergency power. Southwest also 
requested that the template be reviewed by a subcommittee of 
TCEQ personnel and representatives from the affected utilities. 
J&C questioned whether §290.47(j), Appendix J is the official 
template for the EPP and further commented that its under­
standing is that this template will be released on December 1, 
2009. 
The commission clarifies that not all items listed in §290.47(j), 
Appendix J are applicable to all affected utilities as Appendix J 
merely outlines the minimum elements that may need to be con­
sidered in an affected utility’s  EPP. Section 290.47(j), Appendix 
J does not include a shell EPP, but the commission recognizes 
that an example would benefit the affected utilities and, in re­
sponse to this comment, is developing a shell EPP (form 20536) 
that will be made available on the commission’s website when 
complete. Form 20536 provides flexibility in the implementation 
of SB 361, allowing the commission to adjust it as needed with­
out a separate rulemaking project. The commission will consider 
comments from the affected utilities regarding amendments to 
form 20536. The commission declines to form a subcommittee 
comprised of commission staff and representatives of affected 
utilities due to the short implementation requirements associated 
with SB 361, which require the rules to be adopted by Decem­
ber 1, 2009. No changes were made in response to these com­
ments. 
Richmond commented that this rule is unduly burdensome 
and they already have the required number of generators in 
place. Further, Richmond’s plans include turning off its water 
treatments plants and evacuating with the public. 
The commission responds that, at this time, based upon the Year 
2000 Census data, counties other than Harris are not subject to 
the provisions of SB 361 or this rule. At such time that a sys­
tem becomes an affected utility it can submit information show­
ing that these rules would be a significant financial burden to its 
customers and request a waiver. One of the eight options in the 
EPP allows an affected utility to use any other alternative that 
is determined by the commission to be acceptable. No change 
was made in response to this comment. 
SPH commented that the statement in §290.47(j), Appendix J 
that mutual aid agreements "may not be approved if the other 
water service provider  is  located in an area subject  to  the same  
natural disaster event as the affected utility" should be removed. 
SPH also commented that commission staff indicated at the first 
public hearing in Harris County that they would not approve any 
mutual aid agreements. The comment indicated that mutual aid 
agreements should instead be encouraged, especially as that 
may be the only option for some affected utilities to comply with 
SB 361. 
The commission responds that the provision referenced above 
was included in §290.47(j), Appendix J because the TCEQ’s ex­
perience following natural disasters has indicated that multiple 
water systems that are located near each other are frequently 
affected equally by a natural disaster and the corresponding loss 
of power. Therefore, it may not be of benefit to an affected util­
ity to have a mutual aid agreement with a nearby affected utility 
or other water system. The commission’s staff will consider all 
mutual aid agreements and will be reviewing the locations of the 
affected utilities that have entered into such an agreement dur­
ing its review. Each EPP will be reviewed on an individual basis. 
If the commission determines that it meets the requirements of 
SB 361 by providing adequate protection for emergency opera­
tions without relying on affected utilities in the vicinity that may 
also be affected by the natural disaster, and therefore be unable 
to respond in accordance with the terms of the mutual aid agree­
ment, it will be deemed adequate until demonstrated otherwise. 
The commission reviewed the transcript record of the Houston 
public hearing and was not able to find the source of the mutual 
aid rejection comment. However, the commission clarifies that it 
will consider all mutual aid agreements submitted as part of an 
EPP. No changes have been made in response to these com­
ments. 
SPH requested clarification as to whether the proposed 
§290.45(g)(5)(A)(iv) would require two affected utilities that 
individually have less than 2,500 connections and who operate 
as a single system with more than 2,500 connections through 
a mutual aid agreement during emergencies be required to 
conduct hydraulic modeling. 
The commission clarifies that §290.45(g)(5)(A)(iv) does not im­
pact all affected utilities. This rule only applies to public water 
systems that are affected utilities and are requesting alterna­
tive pressure maintenance capacity requirements. Two affected 
utilities that are each less than 2,500 connections and operate 
as a single system with more than 2,500 connections only dur­
ing emergency operations are not considered to have a perma­
nently open interconnect in accordance with §290.45(b)(1)(D)(i). 
These affected utilities will not be evaluated as a single system 
and thus will not be required to conduct hydraulic modeling as 
part of their EPP unless they are proposing to meet the SB 361 
requirements in lieu of any rule requiring elevated storage, or 
have obtained or plan to request an alternative capacity require­
ment. No changes have been made in response to these com­
ments. 
SPH asked whether water systems that purchase water but do 
not have any production, storage, service pump, or pressure 
maintenance capacity should be considered affected utilities, 
since they would derive no benefit from facilities such as pur­
chased or leased generators, hardened electrical lines, or right 
angle drives. 
The commission responds that the requirements of the rule ap­
ply to purchase water systems. Under this rule, these systems 
have the option of using wholesale emergency power capacity 
to meet the provisions of SB 361 which allows the sharing of 
auxiliary generator capacity with one or more affected utilities. 
Further, the commission responds that a copy of the purchase 
water contract or agreement will need to be included as part of 
the EPP. No changes have been made in response to these com­
ments. 
STATUTORY AUTHORITY 
These amendments are adopted under Texas Water Code 
(TWC), §5.013, which establishes the general jurisdiction of the 
commission; TWC, §5.102, which establishes the commission’s 
general authority necessary to carry out its jurisdiction; §5.103, 
which establishes the commission’s general authority to adopt 
rules; §5.105, which establishes the commission’s authority to 
set policy by rule; and Texas Health and Safety Code (THSC), 
§341.0315, which requires public water systems to comply with 
commission rules adopted to ensure the supply of safe drinking 
water. 
The adopted amendments implement TWC, §13.1395. 
§290.38. Definitions. 
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The following words and terms, when used in this chapter shall have the 
following meanings, unless the context clearly indicates otherwise. If a 
word or term used in this chapter is not contained in the following list, 
its definition shall be as shown in Title 40 Code of Federal Regulations 
(CFR) §141.2. Other technical terms used shall have the meanings or 
definitions listed in the latest edition of The Drinking Water Dictionary, 
prepared by the American Water Works Association. 
(1) Affected utility--A retail public utility (§291.3 of this 
title (relating to Definitions of Terms)), exempt utility (§291.3 of this 
title), or provider or conveyor of potable or raw water service that fur­
nishes water service to more than one customer: 
(A) in a county with a population of 3.3 million or more; 
or 
(B) in a county with a population of 400,000 or more 
adjacent to a county with a population of 3.3 million or more. 
(2) Air gap--The unobstructed vertical distance through the 
free atmosphere between the lowest opening from any pipe or faucet 
conveying water to a tank, fixture, receptor, sink, or other assembly and 
the flood level rim of the receptacle. The vertical, physical separation 
must be at least twice the diameter of the water supply outlet, but never 
less than 1.0 inch. 
(3) ANSI standards--The standards of the American Na­
tional Standards Institute, Inc., 1430 Broadway, New York, New York 
10018. 
(4) Approved laboratory--A laboratory certified and ap­
proved by the commission to analyze water samples to determine their 
compliance with maximum allowable constituent levels. 
(5) ASME standards--The standards of the American So­
ciety of Mechanical Engineers, 346 East 47th Street, New York, New 
York 10017. 
(6) ASTM standards--The standards of the American So­
ciety for Testing and Materials, 1916 Race Street, Philadelphia, Penn­
sylvania 19102. 
(7) Auxiliary power--Either mechanical power or electric 
generators which can enable the system to provide water under pressure 
to the distribution system in the event of a local power failure. With the 
approval of the executive director, dual primary electric service may be 
considered as auxiliary power in areas which are not subject to large 
scale power outages due to natural disasters. 
(8) AWWA standards--The latest edition of the applicable 
standards as approved and published by the American Water Works 
Association, 6666 West Quincy Avenue, Denver, Colorado 80235. 
(9) Bag Filter--Pressure-driven separation device that re­
moves particulate matter larger than 1 micrometer using an engineered 
porous filtration media. They are typically constructed of a non-rigid, 
fabric filtration media housed in a pressure vessel in which the direc­
tion of flow is from the inside of the bag to the outside. 
(10) Cartridge filter--Pressure-driven separation device 
that removes particulate matter larger than 1 micrometer using an 
engineered porous filtration media. They are typically constructed as 
rigid or semi-rigid, self-supporting filter elements housed in pressure 
vessels in which flow is from the outside of the cartridge to the inside. 
(11) Certified laboratory--A laboratory certified by the 
commission to analyze water samples to determine their compliance 
with maximum allowable constituent levels. 
(12) Challenge test--A study conducted to determine the 
removal efficiency (log removal value) of a device for a particular or­
ganism, particulate, or surrogate. 
(13) Chemical disinfectant--Any oxidant, including but not 
limited to chlorine, chlorine dioxide, chloramines, and ozone added to 
the water in any part of the treatment or distribution process, that is 
intended to kill or inactivate pathogenic microorganisms. 
(14) Community water system--A public water system 
which has a potential to serve at least 15 residential service connections 
on a year-round basis or serves at least 25 residents on a year-round 
basis. 
(15) Connection--A single family residential unit or each 
commercial or industrial establishment to which drinking water is sup­
plied from the system. As an example, the number of service connec­
tions in an apartment complex would be equal to the number of individ­
ual apartment units. When enough data is not available to accurately 
determine the number of connections to be served or being served, the 
population served divided by three will be used as the number of con­
nections for calculating system capacity requirements. Conversely, if 
only the number of connections is known, the connection total multi­
plied by three will be the number used for population served. For the 
purposes of this definition, a dwelling or business which is connected 
to a system that delivers water by a constructed conveyance other than 
a pipe shall not be considered a connection if: 
(A) the water is used exclusively for purposes other 
than those defined as human consumption (see human consumption); 
(B) the executive director determines that alternative 
water to achieve the equivalent level of public health protection 
provided by the drinking water standards is provided for residential 
or similar human consumption, including, but not limited to, drinking 
and cooking; or 
(C) the executive director determines that the water pro­
vided for residential or similar human consumption is centrally treated 
or is treated at the point of entry by a provider, a pass through entity, or 
the user to achieve the equivalent level of protection provided by the 
drinking water standards. 
(16) Contamination--The presence of any foreign sub­
stance (organic, inorganic, radiological or biological) in water which 
tends to degrade its quality so as to constitute a health hazard or impair 
the usefulness of the water.  
(17) Cross-connection--A physical connection between a 
public water system and either another supply of unknown or question­
able quality, any source which may contain contaminating or polluting 
substances, or any source of water treated to a lesser degree in the treat­
ment process. 
(18) Direct integrity test--A physical test applied to a mem­
brane unit in order to identify and isolate integrity breaches/leaks that 
could result in contamination of the filtrate. 
(19) Disinfectant--A chemical or a treatment which is in­
tended to kill or inactivate pathogenic microorganisms in water. 
(20) Disinfection--A process which inactivates pathogenic 
organisms in the water by chemical oxidants or equivalent agents. 
(21) Distribution system--A system of pipes that conveys 
potable water from a treatment plant to the consumers. The term in­
cludes pump stations, ground and elevated storage tanks, potable wa­
ter mains, and potable water service lines and all associated valves, 
fittings, and meters, but excludes potable water customer service lines. 
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(22) Drinking water--All water distributed by any agency 
or individual, public or private, for the purpose of human consumption 
or which may be used in the preparation of foods or beverages or for 
the cleaning of any utensil or article used in the course of preparation or 
consumption of food or beverages for human beings. The term "Drink­
ing Water" shall also include all water supplied for human consumption 
or used by any institution catering to the public. 
(23) Drinking water standards--The commission rules cov­
ering drinking water standards in Subchapter F of this chapter (relating 
to Drinking Water Standards Governing Drinking Water Quality and 
Reporting Requirements for Public Water Systems). 
(24) Elevated storage capacity--That portion of water 
which can be stored at least 80 feet above the highest service connec­
tion in the pressure plane served by the storage tank. 
(25) Emergency operations--The operation of an affected 
utility during an extended power outage at a minimum water pressure 
of 35 pounds per square inch. 
(26) Emergency power--Either mechanical power or elec­
tric generators which can enable the system to provide water under 
pressure to the distribution system in the event of a local power fail­
ure. With the approval of the executive director, dual primary electric 
service may be considered as emergency power in areas which are not 
subject to large scale power outages due to natural disasters. 
(27) Extended power outage--a power outage lasting for 
more than 24 hours. 
(28) Filtrate--The water produced from a filtration process; 
typically used to describe the water produced by filter processes such 
as membranes. 
(29) Groundwater--Any water that is located beneath the 
surface of the ground and is not under the direct influence of surface 
water. 
(30) Groundwater under the direct influence of surface wa-
ter--Any water beneath the surface of the ground with: 
(A) significant occurrence of insects or other macroor­
ganisms, algae, or large-diameter pathogens such as Giardia lamblia 
or Cryptosporidium; or 
(B) significant and relatively rapid shifts in water char­
acteristics such as turbidity, temperature, conductivity, or pH which 
closely correlate to climatological or surface water conditions. 
(31) Health hazard--A cross-connection, potential contam­
ination hazard, or other situation involving any substance that can cause 
death, illness, spread of disease, or has a high probability of causing 
such effects if introduced into the potable drinking water supply. 
(32) Human consumption--Uses by humans in which water 
can be ingested into or absorbed by the human body. Examples of these 
uses include, but are not limited to drinking, cooking, brushing teeth, 
bathing, washing hands, washing dishes, and preparing foods. 
(33) Indirect integrity monitoring--The monitoring of 
some aspect of filtrate water quality, such as turbidity, that is indicative 
of the removal of particulate matter. 
(34) Innovative/alternate treatment--Any treatment 
process that does not have specific design requirements in §290.42(a) 
- (f) of this title (relating to Water Treatment). For example, the 
adjustment of fluoride ion content, special treatment for metals, iron, 
manganese, organic and inorganic contaminant reduction, special 
methods for taste and odor control, demineralization, corrosion control 
processes, membrane filtration, bag/cartridge filters, ozone, chlorine 
dioxide, Ultraviolet (UV) light disinfection, and other treatment 
processes. 
(35) Interconnection--A physical connection between two 
public water supply systems. 
(36) International Fire Code (IFC)--The standards of the 
International Code Council, 500 New Jersey Avenue, NW, 6th Floor, 
Washington, DC 20001. 
(37) Intruder-resistant fence--A fence six feet or greater in 
height, constructed of wood, concrete, masonry, or metal with three 
strands of barbed wire extending outward from the top of the fence 
at a 45 degree angle with the smooth side of the fence on the outside 
wall. In lieu of the barbed wire, the fence must be eight feet in height. 
The fence must be in good repair and close enough to surface grade to 
prevent intruder passage. 
(38) L/d ratio--The dimensionless value that is obtained 
by dividing the length (depth) of a granular media filter bed by the 
weighted effective diameter "d" of the filter media. The weighted ef­
fective diameter of the media is calculated based on the percentage of 
the total bed depth contributed by each media layer. 
(39) Licensed professional engineer--An engineer who 
maintains a current license through the Texas Board of Professional 
Engineers in accordance with its requirements for professional prac­
tice. 
(40) Log removal value (LRV)--Removal efficiency for a 
target organism, particulate, or surrogate expressed as log (i.e., log





(41) Maximum daily demand--In the absence of verified 
historical data or in cases where a public water system has imposed 
mandatory water use restrictions within the past 36 months, maximum 
daily demand means 2.4 times the average daily demand of the system. 
(42) Maximum contaminant level (MCL)--The MCL for a 
specific contaminant is defined in the section relating to that contami­
nant. 
(43) Membrane filtration--A pressure or vacuum driven 
separation process in which particulate matter larger than one mi­
crometer is rejected by an engineered barrier, primarily through a 
size-exclusion mechanism, and which has a measurable removal effi ­
ciency of a target organism that can be verified through the application 
of a direct integrity test; includes the following common membrane 
classifications microfiltration (MF), ultrafiltration (UF), nanofiltration 
(NF), and reverse osmosis (RO), as well as any "membrane cartridge 
filtration" (MCF) device that satisfies this definition. 
(44) Membrane LRV --The number that reflects the re­C-Test
moval efficiency of the membrane filtration process demonstrated dur­
ing challenge testing. The value is based on the entire set of LRVs 
obtained during challenge testing, with one representative LRV estab­
lished per module tested. 
(45) Membrane module--The smallest component of a 
membrane unit in which a specific membrane surface area is housed 
in  a device with a  filtrate outlet structure. 
(46) Membrane sensitivity--The maximum log removal 
value (LRV) that can be reliably verified by a direct integrity test. 
(47) Membrane unit--A group of membrane modules that 
share common valving, which allows the unit to be isolated from the 
rest of the system for the purpose of integrity testing or other mainte­
nance. 
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(48) Milligrams per liter (mg/L)--A measure of concentra­
tion, equivalent to and replacing parts per million in the case of dilute 
solutions. 
(49) Monthly reports of water works operations--The daily 
record of data relating to the operation of the system facilities compiled 
in a monthly report. 
(50) National Fire Protection Association (NFPA) stan­
dards--The standards of the NFPA, 1 Batterymarch Park, Quincy, 
Massachusetts, 02269-9101. 
(51) National Sanitation Foundation (NSF)--The NSF or 
reference to the listings developed by the foundation, P.O. Box 1468, 
Ann Arbor, Michigan 48106. 
(52) Noncommunity water system--Any public water sys­
tem which is not a community system. 
(53) Nonhealth hazard--A cross-connection, potential con­
tamination hazard, or other situation involving any substance that gen­
erally will not be a health hazard, but will constitute a nuisance, or be 
aesthetically objectionable, if introduced into the public water supply. 
(54) Nontransient noncommunity water system--A public 
water system that is not a community water system and regularly serves 
at least 25 of the same persons at least six months out of the year. 
(55) psi--Pounds per square inch. 
(56) Peak hourly demand--In the absence of verified his­
torical data, peak hourly demand means 1.25 times the maximum daily 
demand (prorated to an hourly rate) if a public water supply meets the 
commission’s minimum requirements for elevated storage capacity and 
1.85 times the maximum daily demand (prorated to an hourly rate) if 
the system uses pressure tanks or fails to meet the commission’s mini­
mum elevated storage capacity requirement. 
(57) Plumbing inspector--Any person  employed by a po­
litical subdivision for the purpose of inspecting plumbing work and 
installations in connection with health and safety laws and ordinances, 
who has no financial or advisory interest in any plumbing company, 
and who has successfully fulfilled the examinations and requirements 
of the Texas State Board of Plumbing Examiners. 
(58) Plumbing ordinance--A set of rules governing plumb­
ing practices which is at least as stringent and comprehensive as one of 
the following nationally recognized codes: 
(A) the International Plumbing Code; or 
(B) the Uniform Plumbing Code. 
(59) Potable water customer service line--The sections of 
potable water pipe between the customer’s meter and the customer’s 
point of use. 
(60) Potable water service line--The section of pipe be­
tween the potable water main to the customer’s side of the water meter. 
In cases where no customer water meter exists, it is the section of pipe 
that is under the ownership and control of the public water system. 
(61) Potable water main--A pipe or enclosed constructed 
conveyance operated by a public water system which is used for the 
transmission or distribution of drinking water to a potable water service 
line. 
(62) Potential contamination hazard--A condition which, 
by its location, piping or configuration, has a reasonable probability of 
being used incorrectly, through carelessness, ignorance, or negligence, 
to create or cause to be created  a backflow condition by which contam­
ination can be introduced into the water supply. Examples of potential 
contamination hazards are: 
(A) bypass arrangements; 
(B) jumper connections; 
(C) removable sections or spools; and 
(D) swivel or changeover assemblies. 
(63) Process control duties--Activities that directly affect 
the potability of public drinking water, including: making decisions 
regarding the day-to-day operations and maintenance of public wa­
ter system production and distribution; maintaining system pressures; 
determining the adequacy of disinfection and disinfection procedures; 
taking routine microbiological samples; taking chlorine residuals and 
microbiological samples after repairs or installation of lines or appurte­
nances; and operating chemical feed systems, filtration, disinfection, or 
pressure maintenance equipment; or performing other duties approved 
by the executive director. 
(64) Public drinking water program--Agency staff desig­
nated by the executive director to administer the Safe Drinking Water 
Act and state statutes related to the regulation of public drinking wa­
ter. Any report required to be submitted in this chapter to the executive 
director must be submitted to the Texas Commission on Environmen­
tal Quality, Water Supply Division, MC 155, P.O. Box 13087, Austin, 
Texas 78711-3087. 
(65) Public health engineering practices--Requirements in 
this subchapter or guidelines promulgated by the executive director. 
(66) Public water system--A system for the provision to the 
public of water for human consumption through pipes or other con­
structed conveyances, which includes all uses described under the def­
inition for drinking water. Such a system must have at least 15 service 
connections or serve at least 25 individuals at least 60 days out of the 
year. This term includes; any collection, treatment, storage, and distri­
bution facilities under the control of the operator of such system and 
used  primarily in connection with such system,  and any  collection or  
pretreatment storage facilities not under such control which are used 
primarily in connection with such system. Two or more systems with 
each having a potential to serve less than 15 connections or less than 
25 individuals but owned by the same person, firm, or corporation and 
located on adjacent land will be considered a public water system when 
the total potential service connections in the combined systems are 15 
or greater or if the total number of individuals served by the combined 
systems total 25 or greater at least 60 days out of the year. Without 
excluding other meanings of the terms "individual" or "served," an in­
dividual shall be deemed to be served by a water system if he lives in, 
uses as his place of employment, or works in a place to which drinking 
water is supplied from the system. 
(67) Quality Control Release Value (QCRV)--A minimum 
quality standard of a non-destructive performance test (NDPT) estab­
lished by the manufacturer for membrane module production that en­
sures that the module will attain the targeted log removal value (LRV) 
demonstrated during challenge testing. 
(68) Reactor Validation Testing--A process by which a full-
scale UV reactor’s disinfection performance is determined relative to 
operating parameters that can be monitored. These parameters include 
flow rate, UV intensity as measured by a UV sensor and the UV lamp 
status. 
(69) Resolution--The size of the smallest integrity breach 
that contributes to a response from a direct integrity test in membranes 
used to treat surface water or groundwater under the direct influence of 
surface water. 
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(70) Sanitary control easement--A legally binding docu­
ment securing all land, within 150 feet of a public water supply well 
location, from pollution hazards. This document must fully describe 
the location of the well and surrounding lands and must be filed in the 
county records to be legally binding. 
(71) Sanitary survey--An onsite review of the water source, 
facilities, equipment, operation and maintenance of a public water sys­
tem, for the purpose of evaluating the adequacy for producing and dis­
tributing safe drinking water. 
(72) Sensitivity--The maximum log removal value (LRV) 
that can be reliably verified by a direct integrity test in membranes used 
to treat surface water or groundwater under the direct influence of sur­
face water; also applies to some continuous indirect integrity monitor­
ing methods. 
(73) Service line--A pipe connecting the utility service 
provider’s main and the water meter, or for wastewater, connecting the 
main and the point at which the customer’s service line is connected, 
generally at the customer’s property line. 
(74) Service pump--Any pump that takes treated water 
from storage and discharges to the distribution system. 
(75) Transfer pump--Any pump which conveys water from 
one point to another within the treatment process or which conveys 
water to storage facilities prior to distribution. 
(76) Transient noncommunity water system--A public wa­
ter system that is not a community water system and serves at least 25 
persons at least 60 days out of the year, yet by its characteristics, does 
not meet the definition of a nontransient noncommunity water system. 
(77) Wastewater lateral--Any pipe or constructed con­
veyance carrying wastewater, running laterally down a street, alley, or 
easement, and receiving flow only from the abutting properties. 
(78) Wastewater main--Any pipe or constructed con­
veyance which receives flow from one or more wastewater laterals. 
§290.39. General Provisions. 
(a) Authority for requirements. Texas Health and Safety Code 
(THSC), Chapter 341, Subchapter C prescribes the duties of the com­
mission relating to the regulation and control of public drinking wa­
ter systems in the state. The statute requires that the commission en­
sure that public water systems: supply safe drinking water in adequate 
quantities, are financially stable and technically sound, promote use of 
regional and area-wide drinking water systems, and review completed 
plans and specifications and business plans for all contemplated pub­
lic water systems not exempted by THSC, §341.035(d). The statute 
also requires the commission be notified of any subsequent material 
changes, improvements, additions, or alterations in existing systems 
and, consider compliance history in approving new or modified public 
water systems. Texas Water Code (TWC), Chapter 13, Subchapter E, 
§13.1395, prescribes the duties of the commission relating to standards 
for emergency operations of affected utilities. The statute requires that 
the commission ensure that affected utilities provide water service as 
soon as safe and practicable during an extended power outage follow­
ing the occurrence of a natural disaster. 
(b) Reason for this subchapter and minimum criteria. This 
subchapter has been adopted to ensure regionalization and area-wide 
options are fully considered, the inclusion of all data essential for 
comprehensive consideration of the contemplated project, or im­
provements, additions, alterations, or changes thereto and to establish 
minimum standardized public health design criteria in compliance 
with existing state statutes and in accordance with good public health 
engineering practices. In addition, minimum acceptable financial, 
managerial, technical, and operating practices must be specified to 
ensure that facilities are properly operated to produce and distribute a 
safe, potable water. 
(c) Required actions and approvals prior to construction. A 
person may not begin construction of a public drinking water supply 
system unless the executive director determines the following require­
ments have been satisfied and approves construction of the proposed 
system. 
(1) A person proposing to install a public drinking water 
system within the extraterritorial jurisdiction of a municipality; or 
within 1/2-mile of the corporate boundaries of a district, or other 
political subdivision providing the same service; or within 1/2-mile of 
a certificated service area boundary of any other water service provider 
shall provide to the executive director evidence that: 
(A) written application for service was made to that 
provider; and 
(B) all application requirements of the service provider 
were satisfied, including the payment of related fees. 
(2) A person may submit a request for an exception to the 
requirements of paragraph (1) of this subsection if the application fees 
will create a hardship on the person. The request must be accompanied 
by evidence documenting the financial hardship. 
(3) A person who is not required to complete the steps in 
paragraph (1) of this subsection, or who completes the steps in para­
graph (1) of this subsection and is denied service or determines that the 
existing provider’s cost estimate is not feasible for the development to 
be served, shall submit to the executive director: 
(A) plans and specifications for the system; and 
(B) a business plan for the system. 
(4) Emergency Preparedness Plan for Public Water Sys­
tems that are Affected Utilities. 
(A) Each public water system that is also an affected 
utility, as defined by §290.38(1) of this title (relating to Definitions), is 
required to submit to the executive director, receive approval for, and 
adopt an emergency preparedness plan in accordance with §290.45 of 
this title (relating to Minimum Water System Capacity Requirements) 
using either the template in Appendix J of §290.47 of this title (relat­
ing to Appendices) or another emergency preparedness plan that meets 
the requirements of this section. Emergency preparedness plans are 
required to be prepared under the direction of a licensed professional 
engineer when an affected utility has been granted or is requesting an 
alternative capacity requirement in accordance with §290.45(g) of this 
title, or is requesting to meet the requirements of TWC, §13.1395, as 
an alternative to any rule requiring elevated storage, or as determined 
by the executive director on a case by case basis. 
(B) Each affected utility that supplies, provides, or con­
veys surface water to wholesale customers shall include in its emer­
gency preparedness plan under subparagraph (A) of this paragraph pro­
vision for the actual installation and maintenance of automatically start­
ing auxiliary generators or distributive generation facilities for each 
raw water intake pump station, water treatment plant, pump station, 
and pressure facility necessary to provide water to its wholesale cus­
tomers. 
(C) The executive director shall review an emergency 
preparedness plan submitted under subparagraph (A) of this paragraph. 
If the executive director determines that the plan is not acceptable, the 
executive director shall recommend changes to the plan. The execu­
tive director must make its recommendations on or before the 90th day 
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after the executive director receives the plan. In accordance with com­
mission rules, an emergency preparedness plan must include one of the 
options listed in §290.45(h)(1)(A) - (H) of this title. 
(D) Each affected utility shall install any required 
equipment to implement the emergency preparedness plan approved 
by the executive director immediately upon operation. 
(E) The executive director may grant a waiver of the 
requirements for emergency preparedness plans to an affected utility if 
the executive director determines that compliance with this section will 
cause a significant financial burden on customers of the affected utility. 
The affected utility shall submit financial, managerial, and technical 
information as requested by the executive director to demonstrate the 
financial burden. 
(d) Submission of plans. 
(1) Plans, specifications, and related documents will not be 
considered unless they have been prepared under the direction of a li­
censed professional engineer. All engineering documents must have 
engineering seals, signatures, and dates affixed in accordance with the 
rules of the Texas Board of Professional Engineers. 
(2) Detailed plans must be submitted for examination at 
least 30 days prior to the time that approval, comments or recommen­
dations are desired. From this, it is not to be inferred that final action 
will be forthcoming within the time mentioned. 
(3) The limits of approval are as follows. 
(A) The commission’s public drinking water program 
furnishes consultation services as a reviewing body only, and its li­
censed professional engineers may neither act as design engineers nor 
furnish detailed estimates. 
(B) The commission’s public drinking water program 
does not examine plans and specifications in regard to the structural 
features of design, such as strength of concrete or adequacy of reinforc­
ing. Only the features covered by this subchapter will be reviewed. 
(C) The consulting engineer and/or owner must provide 
surveillance adequate to assure that facilities will be constructed ac­
cording to approved plans and must notify the executive director in 
writing upon completion of all work. Planning materials shall be sub­
mitted to the Texas Commission on Environmental Quality, Water Sup­
ply Division, MC 153, P.O. Box 13087, Austin, Texas 78711-3087. 
(e) Submission of planning material. In general, the planning 
material submitted shall conform to the following requirements. 
(1) Engineering reports are required for new water systems 
and all surface water treatment plants. Engineering reports are also re­
quired when design or  capacity deficiencies are identified in an existing 
system. The engineering report shall include, at least, coverage of the 
following items: 
(A) statement of the problem or problems; 
(B) present and future areas to be served, with popula­
tion data; 
(C) the source, with quantity and quality of water avail­
able; 
(D) present and estimated future maximum and mini­
mum water quantity demands; 
(E) description of proposed site and surroundings for 
the water works facilities; 
(F) type of treatment, equipment, and capacity of facil­
ities; 
(G) basic design data, including pumping capacities, 
water storage and flexibility of system operation under normal and 
emergency conditions; and 
(H) the adequacy of the facilities with regard to delivery 
capacity and pressure throughout the system. 
(2) All plans and drawings submitted may be printed on 
any of the various papers which give distinct lines. All prints must be 
clear, legible and assembled to facilitate review. 
(A) The relative location of all facilities which are per­
tinent to the specific project shall be shown. 
(B) The location of all abandoned or inactive wells 
within 1/4-mile of a proposed well site shall be shown or reported. 
(C) If staged construction is anticipated, the overall 
plan shall be presented, even though a portion of the construction may 
be deferred. 
(D) A general map or plan of the municipality, water 
district, or area to be served shall accompany each proposal for a new 
water supply system. 
(3) Specifications for construction of facilities shall accom­
pany all plans. If a process or equipment which may be subject to pro­
bationary acceptance because of limited application or use in Texas is 
proposed, the executive director may give limited approval. In such 
a case, the owner must be given a bonded guarantee from the man­
ufacturer covering acceptable performance. The specifications shall 
include a statement that such a bonded guarantee will be provided to 
the owner and shall also specify those conditions under which the bond 
will be forfeited. Such a bond will be transferable. The bond shall be 
retained by the owner and transferred when a change in ownership oc­
curs. 
(4) A copy of each fully executed sanitary control ease­
ment and any other documentation demonstrating compliance with 
§290.41(c)(1)(F) of this title (relating to Water Sources) shall be 
provided to the executive director prior to placing the well into service. 
Each original easement document, if obtained, must be recorded in the 
deed records at the county courthouse. Section 290.47(c) of this title 
includes a suggested form. 
(5) Construction features and siting of all facilities for new 
water systems and for major improvements to existing water systems 
must be in conformity with applicable commission rules. 
(f) Submission of business plans. The prospective owner 
of the system or the person responsible for managing and operating 
the system must submit a business plan to the executive director that 
demonstrates that the owner or operator of the system has available 
the financial, managerial, and technical capability to ensure future 
operation of the system in accordance with applicable laws and rules. 
The executive director may order the prospective owner or operator to 
demonstrate financial assurance to operate the system in accordance 
with applicable laws and rules as specified in Chapter 37, Subchapter O 
of this title (relating to Financial Assurance for Public Drinking Water 
Systems and Utilities), or as specified by commission rule, unless the 
executive director finds that the business plan demonstrates adequate 
financial capability. A business plan shall include the information 
and be presented in a format prescribed by the executive director. 
For community water systems, the business plan shall contain, at a 
minimum, the following elements: 
(1) description of areas and population to be served by the 
potential system; 
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(2) description of drinking water supply systems within a 
two-mile radius of the proposed system, copies of written requests 
seeking to obtain service from each of those drinking water supply sys­
tems, and copies of the responses to the written requests; 
(3) time line for construction of the system and commence­
ment of operations; 
(4) identification of and costs of alternative sources of sup­
ply; 
(5) selection of the alternative to be used and the basis for 
that selection; 
(6) identification of the person or entity which owns or will 
own the drinking water system and any identifiable future owners of the 
drinking water system; 
(7) identification of any other businesses and public drink­
ing water system(s) owned or operated by the applicant, owner(s), par­
ent organization, and affiliated organization(s); 
(8) an operations and maintenance plan which includes suf­
ficient detail to support the budget estimate for operation and mainte­
nance of the facilities; 
(9) assurances that the commitments and resources needed 
for proper operation and maintenance of the system are, and will con­
tinue to be, available, including the qualifications of the organization 
and each individual associated with the proposed system; 
(10) for retail public utilities as defined by TWC, §13.002: 
(A) projected rate revenue from residential, commer­
cial, and industrial customers; and 
(B) pro forma income, expense, and cash flow state­
ments; 
(11) identification of any appropriate financial assurance, 
including those being offered to capital providers; 
(12) a notarized statement signed by the owner or responsi­
ble person that the business plan has been prepared under his direction 
and that he is responsible for the accuracy of the information; and 
(13) other information required by the executive director to 
determine the adequacy of the business plan or financial assurance. 
(g) Business plans not required. A person is not required to 
file a business plan if the person: 
(1) is a county; 
(2) is a retail public utility as defined by TWC, §13.002, 
unless that person is a utility as defined by that section; 
(3) has executed an agreement with a political subdivision 
to transfer the ownership and operation of the water supply system to 
the political subdivision; or 
(4) is a noncommunity nontransient water system and the 
person has demonstrated financial assurance under THSC, Chapter 361 
or 382 or TWC, Chapter 26. 
(h) Beginning and completion of work. 
(1) No person may begin construction on a new public wa­
ter system before receiving written approval of plans and specifications 
and, if required, approval of a business plan from the executive direc­
tor. No person may begin construction of modifications to a public 
water system without providing notification to the executive director 
and submitting and receiving approval of plans and specifications if re­
quested in accordance with subsection (j) of this section. 
(2) The executive director shall be notified in writing by 
the design engineer or the owner before construction is started. 
(3) Upon completion of the water works project, the engi­
neer or owner shall notify the executive director  in  writing as to its  
completion and attest to the fact that the completed work is substan­
tially in accordance with the plans and change orders on file with the 
commission. 
(i) Changes in plans and specifications. Any addenda or 
change orders which may involve a health hazard or relocation of 
facilities, such as wells, treatment units, and storage tanks, shall be 
submitted to the executive director for review and approval. 
(j) Changes in existing systems or supplies. Public water sys­
tems shall notify the executive director prior to making any significant 
change or addition to the system’s production, treatment, storage, pres­
sure maintenance, or distribution facilities. Public water systems shall 
submit plans and specifications for the proposed changes upon request. 
Changes to an existing disinfection process at a treatment plant that 
treats surface water or groundwater that is under the direct influence of 
surface water shall not be instituted without the prior approval of the 
executive director. 
(1) The following changes are considered to be significant: 
(A) proposed changes to existing systems which result 
in an increase or decrease in production, treatment, storage, or pressure 
maintenance capacity; 
(B) proposed changes to the disinfection process used at 
plants that treat surface water or groundwater that is under the direct in­
fluence of surface water including changes involving the disinfectants 
used, the disinfectant application points, or the disinfectant monitoring 
points; 
(C) proposed changes to the type of disinfectant used to 
maintain a disinfectant residual in the distribution system; 
(D) proposed changes in existing distribution systems 
when the change is greater than 10% of the existing distribution ca­
pacity or 250 connections, whichever is smaller, or results in the water 
system’s inability to comply with any of the applicable capacity re­
quirements of §290.45 of this title; 
(E) proposed replacement or change of membranes 
modules; and 
(F) any other material changes specified by the execu­
tive director. 
(2) The executive director shall determine whether engi­
neering plans and specifications will be required after reviewing the 
initial notification regarding the nature and extent of the modifications. 
(A) Upon request of the executive director, the water 
system shall submit plans and specifications in accordance with the 
requirements of subsection (d) of this section. 
(B) Unless plans and specifications are required by 
Chapter 293 of this title (relating to Water Districts), the executive 
director will not require another state agency or a political subdivision 
to submit planning material on distribution line improvements if the 
entity has its own internal review staff and complies with all of the 
following criteria: 
(i) the internal review staff includes one or more li­
censed professional engineers that are employed by the political sub­
division and must be separate from, and not subject to the review or 
supervision of, the engineering staff or firm charged with the design of 
the distribution extension under review; 
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(ii) a licensed professional engineer on the internal 
review staff determines and certifies in writing that the proposed dis­
tribution system changes comply with the requirements of §290.44 of 
this title (relating to Water Distribution) and will not result in a viola­
tion of any provision of §290.45 of this title; 
(iii) the state agency or political subdivision in­
cludes a copy of the written certification described in this subparagraph 
with the initial notice that is submitted to the executive director. 
(C) Unless plans and specifications are required by 
Chapter 293 of this title, the executive director will not require plan­
ning material on distribution line improvements from any public water 
system that is required to submit planning material to another state 
agency or political subdivision that complies with the requirements 
of subparagraph (B) of this paragraph. The notice to the executive 
director must include a statement that a state statute or local ordinance 
requires the planning materials to be submitted to the other state 
agency or political subdivision and a copy of the written certification 
that is required in subparagraph (B) of this paragraph. 
(3) If a certificate of convenience and necessity (CCN) is 
required or must be amended, the CCN application must be included 
with the notice to the executive director. 
(k) Planning material acceptance. Planning material for im­
provements to an existing system which does not meet the requirements 
of all sections of this subchapter will not be considered unless the nec­
essary modifications for correcting the deficiencies are included in the 
proposed improvements, or unless the executive director determines 
that reasonable progress is being made toward correcting the deficien­
cies and no immediate health hazard will be caused by the delay. 
(l) Exceptions. Requests for exceptions to one or more of the 
requirements in this subchapter shall be considered on an individual 
basis. Any water system which requests an exception must demonstrate 
to the satisfaction of the executive director that the exception will not 
compromise the public health or result in a degradation of service or 
water quality. 
(1) The exception must be requested in writing and must be 
substantiated by carefully documented data. The request for an excep­
tion shall precede the submission of engineering plans and specifica­
tions for a proposed project for which an exception is being requested. 
(2) Any exception granted by the commission is subject to 
revocation. 
(3) Any request for an exception which is not approved by 
the commission in writing is denied. 
(4) The executive director may establish site specific de­
sign, operation, maintenance, and reporting requirements for systems 
that have been issued an exception to the subchapter. 
(m) Notification of system startup or reactivation. The owner 
or responsible official must provide written notification to the commis­
sion of the startup of a new public water supply system or reactivation 
of an existing public water supply system. This notification must be 
made immediately upon meeting the definition of a public water sys­
tem as defined in §290.38 of this title. 
(n) The commission may require the owner or operator of a 
public drinking water supply system that was constructed without the 
approval required by THSC, §341.035, that has a history of noncom­
pliance with THSC, Chapter 341, Subchapter C or commission rules, 
or that is subject to a commission enforcement action to take the fol­
lowing action: 
(1) provide the executive director with a business plan that 
demonstrates that the system has available the financial, managerial, 
and technical resources adequate to ensure future operation of the sys­
tem in accordance with applicable laws and rules. The business plan 
must fulfill all the requirements for a business plan as set forth in sub­
section (f) of this section; 
(2) provide adequate financial assurance of the  ability to  
operate the system in accordance with applicable laws and rules. The 
executive director will set the amount of the financial assurance, after 
the business plan has been reviewed and approved by the executive 
director. 
(A) The amount of the financial assurance will equal the 
difference between the amount of projected system revenues and the 
projected cash needs for the period of time prescribed by the executive 
director. 
(B) The form of the financial assurance will be as spec­
ified in Chapter 37, Subchapter O of this title and will be as specified 
by the executive director. 
(C) If the executive director relies on rate increases or 
customer surcharges as the form of financial assurance, such funds shall 
be deposited in an escrow account as specified in Chapter 37, Subchap­
ter O of this title and released only with the approval of the executive 
director. 
(o) Emergency Preparedness Plans for Affected Utilities. 
(1) Each public water system that is also an affected util­
ity and that exists as of December 1, 2009 is required to adopt and 
submit to the executive director an emergency preparedness plan in ac­
cordance with §290.45 of this title and using the template in Appendix 
J of §290.47 of this title or another emergency preparedness plan that 
meets the requirements of this subchapter no later than March 1, 2010. 
Emergency preparedness plans are required to be prepared under the 
direction of a licensed professional engineer when an affected utility 
has been granted or is requesting an alternative capacity requirement 
in accordance with §290.45(g) of this title, or is requesting to meet the 
requirements of TWC, §13.1395, as an alternative to any rule requiring 
elevated storage, or as determined by the executive director on a case 
by case basis. 
(2) Each affected utility that supplies, provides, or conveys 
surface water to wholesale customers shall include in its emergency 
preparedness plan under this subsection provisions for the actual in­
stallation and maintenance of automatically starting auxiliary genera­
tors or distributive generation facilities for each raw water intake pump 
station, water treatment plant, pump station, and pressure facility nec­
essary to provide water to its wholesale customers. 
(3) The executive director shall review an emergency pre­
paredness plan submitted under this subsection. If the executive di­
rector determines that the plan is not acceptable, the executive direc­
tor shall recommend changes to the plan. The executive director must 
make its recommendations on or before the 90th day after the executive 
director receives the plan. In accordance with the commission rules, an 
emergency preparedness plan must include one of the options listed in 
§290.45(h)(1)(A) - (H) of this title. 
(4) Not later than July 1, 2010, each affected utility shall 
implement the emergency preparedness plan approved by the executive 
director. 
(5) An affected utility may file with the executive director 
a written request for an extension not to exceed 90 days, of the date by 
which the affected utility is required under this subsection to submit the 
affected utility’s emergency preparedness plan or of the date by which 
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the affected utility is required under this subsection to implement the 
affected utility’s emergency preparedness plan. The executive director 
may approve the requested extension for good cause shown. 
(6) The executive director may grant a waiver of the re­
quirements for emergency preparedness  plans to an affected utility  if  
the executive director determines that compliance with this section will 
cause a significant financial burden on customers of the affected utility. 
The affected utility shall submit financial, managerial, and technical 
information as requested by the executive director to demonstrate the 
financial burden. 
§290.45. Minimum Water System Capacity Requirements. 
(a) General provisions. 
(1) The requirements contained in this section are to be 
used in evaluating both the total capacities for public water systems and 
the capacities at individual pump stations and pressure planes which 
serve portions of the system that are hydraulically separated from, or 
incapable of being served by, other pump stations or pressure planes. 
The capacities specified in this section are minimum requirements only. 
(2) The executive director will require additional supply, 
storage, service pumping, and pressure maintenance facilities if a nor­
mal operating pressure of 35 pounds per square inch (psi) cannot be 
maintained throughout the system, or if the system’s maximum daily 
demand exceeds its total production and treatment capacity. The ex­
ecutive director will also require additional capacities if the system is 
unable to maintain a minimum pressure of 20 psi during fire fighting, 
line flushing, and other unusual conditions. 
(3) The executive director may establish additional capac­
ity requirements for a public water system using the method of calcu­
lation described in subsection (g)(2) of this section if there are repeated 
customer complaints regarding inadequate pressure or if the executive 
director receives a request for a capacity evaluation from customers of 
the system. 
(4) Throughout this section, total storage capacity does not 
include pressure tank capacity. 
(5) The executive director may exclude the capacity of fa­
cilities that have been inoperative for the past 120 days and will not be 
returned to an operative condition within the next 30 days when deter­
mining compliance with the requirements of this section. 
(6) The capacity of the treatment facilities shall not be less 
than the required raw water or groundwater production rate or the an­
ticipated maximum daily demand of the system. 
(7) If a public water system that is an affected utility fails 
to provide a minimum of 35 psi throughout the distribution system dur­
ing emergency operations as soon as it is safe and practicable following 
the occurrence of a natural disaster, a revised emergency preparedness 
plan or justification regarding pressure drop shall be submitted for re­
view and approval within 180 days of the date normal power is restored. 
Based on the review of the revised emergency preparedness plan, the 
executive director may require additional or alternative auxiliary emer­
gency facilities. 
(b) Community water systems. 
(1) Groundwater supplies must meet the following require­
ments. 
(A) If fewer than 50 connections without ground stor­
age, the system must meet the following requirements: 
(i) a well capacity of 1.5 gallons per minute (gpm) 
per connection; and 
(ii) a pressure tank capacity of 50 gallons per con­
nection. 
(B) If fewer than 50 connections with ground storage, 
the system must meet the following requirements: 
(i) a well capacity of 0.6 gpm per connection; 
(ii) a total storage capacity of 200 gallons per con­
nection; 
(iii) two or more service pumps having a total ca­
pacity of 2.0 gpm per connection; and 
(iv) a pressure tank capacity of 20 gallons per con­
nection. 
(C) For 50 to 250 connections, the system must meet 
the following requirements: 
(i) a well capacity of 0.6 gpm per connection; 
(ii) a total storage capacity of 200 gallons per con­
nection; 
(iii) two or more pumps having a total capacity of 
2.0 gpm per connection at each pump station or pressure plane. For 
systems which provide an elevated storage capacity of 200 gallons per 
connection, two service pumps with a minimum combined capacity of 
0.6 gpm per connection are required at each pump station or pressure 
plane. If only wells and elevated storage are provided, service pumps 
are not required; and 
(iv) an elevated storage capacity of 100 gallons per 
connection or a pressure tank capacity of 20 gallons per connection. 
(D) For more than 250 connections, the system must 
meet the following requirements: 
(i) two or more wells having a total capacity of 0.6 
gpm per connection. Where an interconnection is provided with an­
other acceptable water system capable of supplying at least 0.35 gpm 
for each connection in the combined system under emergency condi­
tions, an additional well will not be required as long as the 0.6 gpm per 
connection requirement is met for each system on an individual basis. 
Each water system must still meet the storage and pressure mainte­
nance requirements on an individual basis unless the interconnection 
is permanently open. In this case, the systems’ capacities will be rated 
as though a single system existed; 
(ii) a total storage capacity of 200 gallons per con­
nection; 
(iii) two or more pumps that have a total capacity of 
2.0 gpm per connection or that have a total capacity of at least 1,000 
gpm and the ability to meet peak hourly demands with the largest pump 
out of service, whichever is less, at each pump station or pressure plane. 
For systems which provide an elevated storage capacity of 200 gallons 
per connection, two service pumps with a minimum combined capacity 
of 0.6 gpm per connection are required at each pump station or pressure 
plane. If only wells and elevated storage are provided, service pumps 
are not required; 
(iv) an elevated storage capacity of 100 gallons per 
connection or a pressure tank capacity of 20 gallons per connection. 
If pressure tanks are used, a maximum capacity of 30,000 gallons is 
sufficient for up to 2,500 connections. An elevated storage capacity 
of 100 gallons per connection is required for systems with more than 
2,500 connections. Alternate methods of pressure maintenance may be 
proposed and will be approved if the criteria contained in subsection 
(g)(5) of this section are met; and 
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(v) emergency power for systems which serve more 
than 250 connections and do not meet the elevated storage requirement. 
Sufficient emergency power must be provided to deliver a minimum of 
0.35 gpm per connection to the distribution system in the event of the 
loss of normal power supply. Alternately, an emergency interconnec­
tion can be provided with another public water system that has emer­
gency power and is able to supply at least 0.35 gpm for each connection 
in the combined system. Emergency power facilities in systems serving 
1,000 connections or greater must be serviced and maintained in accor­
dance with level 2 maintenance requirements contained in the current 
National Fire Protection Association (NFPA) 110 standards. Although 
not required, compliance with NFPA 110 standards is highly recom­
mended for systems serving less than 1,000 connections. Logs of all 
emergency power use and maintenance must be maintained and kept 
on file for a period of not less than three years. These records must be 
made available, upon request, for executive director review. 
(E) Mobile home parks with a density of eight or more 
units per acre and apartment complexes which supply fewer than 100 
connections without ground storage must meet the following require­
ments: 
(i) a well capacity of 1.0 gpm per connection; and 
(ii) a pressure tank capacity of 50 gallons per con­
nection with a maximum of 2,500 gallons required. 
(F) Mobile home parks and apartment complexes which 
supply 100 connections or greater, or fewer than 100 connections and 
utilize ground storage must meet the following requirements: 
(i) a well capacity of 0.6 gpm per connection. Sys­
tems with 250 or more connections must have either two wells or an 
approved interconnection which is capable of supplying at least 0.35 
gpm for each connection in the combined system; 
(ii) a total storage of 200 gallons per connection; 
(iii) at least two service pumps with a total capacity 
of 2.0 gpm per connection; and 
(iv) a pressure tank capacity of 20 gallons per con­
nection. 
(2) Surface water supplies must meet the following re­
quirements: 
(A) a raw water pump capacity of 0.6 gpm per connec­
tion with the largest pump out of service; 
(B) a treatment plant capacity of 0.6 gpm per connec­
tion under normal rated design  flow; 
(C) transfer pumps (where applicable) with a capacity 
of 0.6 gpm per connection with the largest pump out of service; 
(D) a covered clearwell storage capacity at the treat­
ment plant of 50 gallons per connection or, for systems serving more 
than 250 connections, 5.0% of daily plant capacity; 
(E) a total storage capacity of 200 gallons per connec­
tion; 
(F) a service pump capacity that provides each pump 
station or pressure plane with two or more pumps that have a total 
capacity of 2.0 gpm per connection or that have a total capacity of 
at least 1,000 gpm and the ability to meet peak hourly demands with 
the largest pump out of service, whichever is less. For systems which 
provide an elevated storage capacity of 200 gallons per connection, 
two service pumps with a minimum combined capacity of 0.6 gpm per 
connection are required at each pump station or pressure plane; 
(G) an elevated storage capacity of 100 gallons per con­
nection or a pressure tank capacity of 20 gallons per connection. If 
pressure tanks are used, a maximum capacity of 30,000 gallons is suf­
ficient for systems of up to 2,500 connections. An elevated storage ca­
pacity of 100 gallons per connection is required for systems with more 
than 2,500 connections. Alternate methods of pressure maintenance 
may be proposed and will be approved if the criteria contained in sub­
section (g)(5) of this section are met; and 
(H) emergency power for systems which serve more 
than 250 connections and do not meet the elevated storage requirement. 
Sufficient emergency power must be provided to deliver a minimum of 
0.35 gpm per connection to the distribution system in the event of the 
loss of normal power supply. Alternately, an emergency interconnec­
tion can be provided with another public water system that has emer­
gency power and is able to supply at least 0.35 gpm for each connec­
tion in the combined system. Emergency power facilities in systems 
serving 1,000 connections or greater must be serviced and maintained 
in accordance with level 2 maintenance requirements contained in the 
current NFPA 110 standards. Although not required, compliance with 
NFPA 110 standards is highly recommended for systems serving less 
than 1,000 connections. Logs of all emergency power use and mainte­
nance must be maintained and kept on  file for a period of not less than 
three years. These records must be made available, upon request, for 
executive director review. 
(3) Any community public water system that is an affected 
utility shall have an emergency preparedness plan approved by the ex­
ecutive director and must meet the requirements for emergency oper­
ations contained in subsection (h) of this section. This includes any 
affected utility that provides 100 gallons of elevated storage capacity 
per connection. 
(c) Noncommunity water systems serving transient accommo­
dation units. The following water capacity requirements apply to non­
community water systems serving accommodation units such as hotel 
rooms, motel rooms, travel trailer spaces, campsites, and similar ac­
commodations. 
(1) Groundwater supplies must meet the following require­
ments. 
(A) If fewer than 100 accommodation units without 
ground storage, the system must meet the following requirements: 
(i) a well capacity of 1.0 gpm per unit; and 
(ii) a pressure tank capacity of ten gallons per unit 
with a minimum of 220 gallons. 
(B) For systems serving fewer than 100 accommoda­
tion units with ground storage or serving 100 or more accommodation 
units, the system must meet the following requirements: 
(i) a well capacity of 0.6 gpm per unit; 
(ii) a ground storage capacity of 35 gallons per unit; 
(iii) two or more service pumps which have a total 
capacity of 1.0 gpm per unit; and 
(iv) a pressure tank capacity of ten gallons per unit. 
(2) Surface water supplies, regardless of size, must meet 
the following requirements: 
(A) a raw water pump capacity of 0.6 gpm per unit with 
the largest pump out of service; 
(B) a treatment plant capacity of 0.6 gpm per unit; 
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(C) a transfer pump capacity (where applicable) of 0.6 
gpm per unit with the largest pump out of service; 
(D) a ground storage capacity of 35 gallons per unit 
with a minimum of 1,000 gallons as clearwell capacity; 
(E) two or more service pumps with a total capacity of 
1.0 gpm per unit; and 
(F) a pressure tank capacity of ten gallons per unit with 
a minimum requirement of 220 gallons. 
(3) A noncommunity public water system that is an af­
fected utility shall meet the requirements of subsection (h) of this 
section. 
(d) Noncommunity water systems serving other than transient 
accommodation units. 
(1) The following table is applicable to paragraphs (2) and 
(3) of this subsection and shall be used to determine the maximum daily
 
demand for the various types of facilities listed.
 
Figure: 30 TAC §290.45(d)(1) (No change.)
 
(2) Groundwater supplies must meet the following require­
ments. 
(A) Subject to the requirements of subparagraph (B) of 
this paragraph, if fewer than 300 persons per day are served, the system 
must meet the following requirements: 
(i) a well capacity which meets or exceeds the max­
imum daily demand of the system during the hours of operation; and 
(ii) a minimum pressure tank capacity of 220 gal­
lons with additional capacity, if necessary, based on a sanitary survey 
conducted by the executive director. 
(B) Systems which serve 300 or more persons per day 
or serve fewer than 300 persons per day and provide ground storage 
must meet the following requirements: 
(i) a well capacity which meets or exceeds the max­
imum daily demand; 
(ii) a ground storage capacity which is equal to 50% 
of the maximum daily demand; 
(iii) if the maximum daily demand is less than 15 
gpm, at least one service pump with a capacity of three times the max­
imum daily demand; 
(iv) if the maximum daily demand is 15 gpm or 
more, at least two service pumps with a total capacity of three times 
the maximum daily demand; and 
(v) a minimum pressure tank capacity of 220 gallons 
with additional capacity, if necessary, based on a sanitary survey con­
ducted by the executive director. 
(3) Each surface water supply or groundwater supply that 
is under the direct influence of surface water, regardless of size, must 
meet the following requirements: 
(A) a raw water pump capacity which meets or exceeds 
the maximum daily demand of the system with the largest pump out of 
service; 
(B) a treatment plant capacity which meets or exceeds 
the system’s maximum daily demand; 
(C) a transfer pump capacity (where applicable) suffi ­
cient to meet the maximum daily demand with the largest pump out of 
service; 
(D) a clearwell capacity which is equal to 50% of the 
maximum daily demand; 
(E) two or more service pumps with a total capacity of 
three times the maximum daily demand; and 
(F) a minimum pressure tank capacity of 220 gallons 
with additional capacity, if necessary, based on a sanitary survey con­
ducted by the executive director. 
(4) A noncommunity public water system that is an af­
fected utility shall meet the requirements of subsection (h) of this 
section. 
(e) Water wholesalers. The following additional requirements 
apply to systems which supply wholesale treated water to other public 
water supplies. 
(1) All wholesalers must provide enough production, treat­
ment, and service pumping capacity to meet or exceed the combined 
maximum daily commitments specified in their various contractual 
obligations. 
(2) For wholesale water suppliers, minimum water system 
capacity requirements shall be determined by calculating the require­
ments based upon the number of retail customer service connections 
of that wholesale water supplier, if any, and adding that amount to the 
maximum amount of water obligated or pledged under all wholesale 
contracts. 
(3) Emergency power is required for each portion of the 
system which supplies more than 250 connections under direct pres­
sure and does not provide an elevated storage capacity of at least 100 
gallons per connection. If emergency power is required, it must be suf­
ficient to deliver 20% of the minimum required service pump capacity 
in the event of the loss of normal power supply. When the wholesaler 
provides water through an air gap into the purchaser’s storage facili­
ties it will be the purchaser’s responsibility to meet all minimum water 
system capacity requirements including emergency power. 
(4) A wholesaler that is an affected utility must meet the 
requirements specified in subsection (h) of this section. 
(f) Purchased water systems. The following requirements ap­
ply only to systems which purchase treated water to meet all or part of 
their production, storage, service pump, or pressure maintenance ca­
pacity requirements. 
(1) The water purchase contract must be available to the 
executive director in order that production, storage, service pump, or 
pressure maintenance capacity may be properly evaluated. For pur­
poses of this section, a contract may be defined as a signed written 
document of specific terms agreeable to the water purchaser and the 
water wholesaler, or in its absence, a memorandum or letter of under­
standing between the water purchaser and the water wholesaler. 
(2) The contract shall authorize the purchase of enough wa­
ter to meet the monthly or annual needs of the purchaser. 
(3) The contract shall also establish the maximum rate at 
which water may be drafted on a daily and hourly basis. In the absence 
of specific maximum daily or maximum hourly rates in the contract, a 
uniform purchase rate for the contract period will be used. 
(4) The maximum authorized daily purchase rate specified 
in the contract, or a uniform purchase rate in the absence of a specified 
daily purchase rate, plus the actual production capacity of the system 
must be at least 0.6 gpm per connection. 
(5) For systems which purchase water under direct pres­
sure, the maximum hourly purchase authorized by the contract plus the 
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actual service pump capacity of the system must be at least 2.0 gpm 
per connection or provide at least 1,000 gpm and be able to meet peak 
hourly demands, whichever is less. 
(6) The purchaser is responsible for meeting all production 
requirements. If additional capacity to meet increased demands cannot 
be attained from the wholesaler through a new or amended contract, ad­
ditional capacity must be obtained from water purchase contracts with 
other entities, new wells, or surface water treatment facilities. How­
ever, if the water purchase contract prohibits the purchaser from se­
curing water from sources other than the wholesaler, the wholesaler is 
responsible for meeting all production requirements. 
(7) All other minimum capacity requirements specified in 
this section shall apply. 
(g) Alternative capacity requirements. Public water systems 
may request approval to meet alternative capacity requirements in lieu 
of the minimum capacity requirements specified in this section. Any 
water system requesting to use an alternative capacity requirement 
must demonstrate to the satisfaction of the executive director that 
approving the request will not compromise the public health or result 
in a degradation of service or water quality. Alternative capacity 
requirements are unavailable for groundwater systems serving fewer 
than 50 connections without total storage as specified in subsection 
(b)(1) of this section or for noncommunity water systems as specified 
in subsections (c) and (d) of this section. 
(1) Alternative capacity requirements for public water sys­
tems may be granted upon request to and approval by the executive 
director. The request to use an alternative capacity requirement must 
include: 
(A) a detailed inventory of the major production, pres­
surization, and storage facilities utilized by the system; 
(B) records kept by the water system that document the 
daily production of the system. The period reviewed shall not be less 
than three years. The applicant may not use a calculated peak daily 
demand; 
(C) data acquired during the last drought period in the 
region, if required by the executive director; 
(D) the actual number of active connections for each 
month during the three years of production data; 
(E) description of any unusual demands on the system 
such as fire flows or major main breaks that will invalidate unusual 
peak demands experienced in the study period; 
(F) any other relevant data needed to determine that the 
proposed alternative capacity requirement will provide at least 35 psi in 
the public water system except during line repair or during fire fighting 
when it cannot be less than 20 psi; and 
(G) a copy of all data relied upon for making the pro­
posed determination. 
(2) Alternative capacity requirements for existing public 
water systems must be based upon the maximum daily demand for the 
system, unless the request is submitted by a licensed professional engi­
neer in accordance with the requirements of paragraph (3) of this sub­
section. The maximum daily demand must be determined based upon 
the daily usage data contained in monthly operating reports for the sys­
tem during a 36 consecutive month period. The 36 consecutive month 
period must end within 90 days of the date of submission to ensure the 
data is as current as possible. 
(A) Maximum daily demand is the greatest number of 
gallons, including groundwater, surface water, and purchased water de­
livered by the system during any single day during the review period. 
Maximum daily demand excludes unusual demands on the system such 
as fire flows or major main breaks. 
(B) For the purpose of calculating alternative capacity 
requirements, an equivalency ratio must be established. This equiva­
lency ratio must be calculated by multiplying the maximum daily de­
mand, expressed in gpm per connection, by a  fixed safety factor and 
dividing the result by 0.6 gpm per connection. The safety factor shall 
be 1.15 unless it is documented that the existing system capacity is ad­
equate for the next five years. In this case, the safety factor may be 
reduced to 1.05. The conditions in §291.93(3) of this title (relating to 
Adequacy of Water Utility Service) concerning the 85% rule shall con­
tinue to apply to public water systems that are also retail public utilities. 
(C) To calculate the alternative capacity requirements, 
the equivalency ratio must be multiplied by the appropriate minimum 
capacity requirements specified in subsection (b) of this section. Stan­
dard rounding methods are used to round calculated alternative produc­
tion capacity requirement values to the nearest one-hundredth. 
(3) Alternative capacity requirements which are proposed 
and submitted by licensed professional engineers for review are subject 
to the following additional requirements. 
(A) A signed and sealed statement by the licensed pro­
fessional engineer must be provided which certifies that the proposed 
alternative capacity requirements have been determined in accordance 
with the requirements of this subsection. 
(B) If the system is new or at least 36 consecutive 
months of data is not available, maximum daily demand may be based 
upon at least 36 consecutive months of data from a comparable public 
water system. A licensed professional engineer must certify that the 
data from another public water system is comparable based on con­
sideration of the following factors: prevailing land use patterns (rural 
versus urban); number of connections; density of service populations; 
fire flow obligations; and socio-economic, climatic, geographic, and 
topographic considerations as well as other factors as may be relevant. 
The comparable public water system shall not exhibit any of the 
conditions listed in paragraph (6)(A) of this subsection. 
(4) The executive director shall consider requests for alter­
native capacity requirements in accordance with the following require­
ments. 
(A) For those requests submitted under the seal of a li­
censed professional engineer, the executive director must mail written 
acceptance or denial of the proposed alternative capacity requirements 
to the public water system within 90 days from the date of submis­
sion. If the executive director fails to mail written notification within 
90 days, the alternative capacity requirements submitted by a licensed 
professional engineer automatically become the alternative capacity re­
quirements for the public water system. 
(B) If the executive director denies the request: 
(i) the executive director shall mail written notice to 
the public water system identifying the specific reason or reasons for 
denial and allow 45 days for the public water system to respond to the 
reason(s) for denial; 
(ii) the denial is final if no response from the public 
water system is received within 45 days of the written notice being 
mailed; and 
(iii) the executive director must mail a final written 
approval or denial within 60 days from the receipt of any response 
timely submitted by the public water system. 
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(5) Although elevated storage is the preferred method of 
pressure maintenance for systems of over 2,500 connections, it is rec­
ognized that local conditions may dictate the use of alternate methods 
utilizing hydropneumatic tanks and on-site emergency power equip­
ment. Alternative capacity requirements to the elevated storage re­
quirements may be obtained based on request to and approval by the 
executive director. Special conditions apply to systems qualifying for 
an elevated storage alternative capacity requirement. 
(A) The system must submit documentation sufficient 
to assure that the alternate method of pressure maintenance is capable 
of providing a safe and uninterrupted supply of water under pressure 
to the distribution system during all demand conditions. 
(i) A signed and sealed statement by a licensed pro­
fessional engineer must be provided which certifies that the pressure 
maintenance facilities are sized, designed, and capable of providing a 
minimum pressure of at least 35 psi at all points within the distribution 
network at flow rates of 1.5 gpm per connection or greater. In addi­
tion, the engineer must certify that the emergency power facilities are 
capable of providing the greater of the average daily demand or 0.35 
gpm per connection while maintaining distribution pressures of at least 
35 psi, and that emergency power facilities powering production and 
treatment facilities are capable of supplying at least 0.35 gpm per con­
nection to storage.  
(ii) The system’s licensed professional engineer 
must conduct a hydraulic analysis of the system under peak conditions. 
This must include an analysis of the time lag between the loss of the 
normal power supply and the commencement of emergency power 
as well as the minimum pressure that will be maintained within the 
distribution system during this time lag. In no case shall this minimum 
pressure within the distribution system be less than 20 psi. The results 
of this analysis must be submitted to the executive director for review. 
(iii) For existing systems, the system’s licensed pro­
fessional engineer must provide continuous pressure chart recordings 
of distribution pressures maintained during past power failures, if avail­
able. The period reviewed shall not be less than three years. 
(iv) A public water system that is an affected utility 
must conduct the modeling requirements contained in clauses (i) - (iii) 
of this subparagraph using the requirements specified in subsection (h) 
of this section. 
(B) Emergency power facilities must be maintained and 
provided with necessary appurtenances to assure immediate and de­
pendable operation in case of normal power interruption. A public wa­
ter system that is an affected utility must meet the requirements speci­
fied in subsection (h) of this section. 
(i) The facilities must be serviced and maintained in 
accordance with level 2 maintenance requirements contained in the cur­
rent NFPA 110 standards and the manufacturers’ recommendations. 
(ii) The switching gear must be capable of bringing 
the emergency power generating equipment on-line during a power in­
terruption such that the pressure in the distribution network does not 
fall below 20 psi at any time. 
(iii) The minimum on-site fuel storage capacity shall 
be determined by the fuel demand of the emergency power facilities 
and the frequency of fuel delivery. An amount of fuel equal to that 
required to operate the facilities under-load for a period of at least eight 
hours must always be maintained on site. 
(iv) Residential rated mufflers or other means of ef­
fective noise suppression must be provided on each emergency power 
motor. 
(C) Battery-powered or uninterrupted power supply 
pressure monitors and chart recorders which are configured to activate 
immediately upon loss of normal power must be provided for pressure 
maintenance facilities. These records must be kept for a minimum of 
three years and made available for review by the executive director. 
Records must include chart recordings of all power interruptions 
including interruptions due to periodic emergency power under-load 
testing and maintenance. 
(D) An emergency response plan must be submitted de­
tailing procedures to be followed and individuals to be contacted in the 
event of loss of normal power supply. 
(6) Any alternative capacity requirement granted under this 
subsection is subject to review and revocation or revision by the exec­
utive director. If permission to use an alternative capacity requirement 
is revoked, the public water system must meet the applicable minimum 
capacity requirements of this section. 
(A) The following conditions, if attributable to the alter­
native capacity requirements, may constitute grounds for revocation or 
revision of established alternative capacity requirements or for denial 
of new requests, if the condition occurred within the last 36 months: 
(i) documented pressure below 35 psi at any time not 
related to line repair, except during fire fighting when it cannot be less 
than 20 psi; 
(ii) water outages due to high water usage; 
(iii) mandatory water rationing due to high customer 
demand or overtaxed water production or supply facilities; 
(iv) failure to meet a minimum capacity requirement 
or an established alternative capacity requirement; 
(v) changes in water supply conditions or usage pat­
terns which create a potential threat to public health; or 
(vi) any other condition where the executive director 
finds that the alternative capacity requirement has compromised the 
public health or resulted in a degradation of service or water quality. 
(B) If the executive director finds any of the conditions 
specified in subparagraph (A) of this paragraph, the process for revo­
cation or revision of an alternative capacity requirement shall be as 
follows, unless the executive director finds that failure of the service or 
other threat to public health and safety is imminent under subparagraph 
(C) of this paragraph. 
(i) The executive director must mail the public 
drinking water system written notice of the executive director’s intent 
to revoke or revise an alternative capacity requirement identifying the 
specific reason(s) for the proposed action. 
(ii) The public water system has 30 days from the 
date the written notice is mailed to respond to the proposed action. 
(iii) The public water system has 30 days from the 
date the written notice is mailed to request a meeting with the agency’s 
public drinking water program personnel to review the proposal. If 
requested, such a meeting must occur within 45 days of the date the 
written notice is mailed. 
(iv) After considering any response from or after any 
requested meeting with the public drinking water system, the execu­
tive director must mail written notification to the public drinking water 
system of the executive director’s final decision to continue, revoke, or 
revise an alternative capacity requirement identifying the specific rea-
son(s) for the decision. 
ADOPTED RULES December 4, 2009 34 TexReg 8765 
♦ ♦ ♦ 
(C) If the executive director finds that failure of the ser­
vice or other threat to public health and safety is imminent, the execu­
tive director may issue written notification of the executive director’s 
final decision to revoke or revise an alternative capacity requirement at 
any time. 
(h) Affected utilities. This subsection applies to all affected 
utilities and is in addition to any other requirements pertaining to emer­
gency power requirements found in this subchapter. 
(1) Affected utilities must provide one of the following op­
tions of sufficient power to meet the capacity requirements of paragraph 
(1) or (2) of this subsection, whichever is applicable, and in accordance 
with the affected utility’s approved emergency preparedness plan: 
(A) The maintenance of automatically starting auxiliary 
generators; 
(B) The sharing of auxiliary generator capacity with 
one or more affected utilities; 
(C) The negotiation of leasing and contracting agree­
ments, including emergency mutual aid agreements with other retail 
public utilities, exempt utilities, or providers, or conveyors of potable 
or raw water service, if the agreements provide for coordination with 
the division of emergency management in the governor’s office; 
(D) The use of portable generators capable of serving 
multiple facilities equipped with quick-connect systems; 
(E) The use of on-site electrical generation or electrical 
distributed generation facilities; 
(F) Hardening of the electric transmission and electric 
distribution system against damage from natural disasters during an 
extended power outage; 
(G) For existing facilities, the maintenance of direct en­
gine or right angle drives; or 
(H) Any other alternative determined by the executive 
director to be acceptable. 
(2) Each affected utility that supplies, provides, or conveys 
surface water to wholesale customers shall install and maintain auto­
matically starting auxiliary generators or distributive generation facil­
ities for each raw water intake pump station, water treatment plant, 
pump station, and pressure facility necessary to provide water to its 
wholesale customers. 
(3) Emergency generators used as part of an approved 
emergency preparedness plan must be maintained, tested, and operated 
in accordance with the manufacturer’s specifications. 
(4) An affected utility may adopt and is encouraged to en­
force limitations on water use while the utility is providing emergency 
operations. 
(5) As soon as safe and practicable following the occur­
rence of a natural disaster, an affected utility must operate in accor­
dance with its approved emergency preparedness plan, which may in­
clude using elevated storage. An affected utility may meet the require­
ments of Texas Water Code, §13.1395, including having a currently 
approved emergency preparedness plan, in lieu of any other rules re­
garding elevated storage requirements, provided that, under normal op­
erating conditions, the affected utility continues to meet the pressure 
requirements of §290.46(r) of this title (relating to Minimum Accept­
able Operating Practices for Public Drinking Water Systems) and the 
production, treatment, total storage and service pump capacity require­
ments of this subchapter. 
(6) An affected utility must maintain on-site, or make read­
ily available during emergency operations, an amount of fuel neces­
sary to operate any required emergency power equipment necessary to 
maintain emergency operations. 
§290.47. Appendices. 
(a) Appendix A. Recognition as a Superior or Approved Public 
Water System. 
Figure: 30 TAC §290.47(a) (No change.) 
(b) Appendix B. Sample Service Agreement. 
Figure: 30 TAC §290.47(b) (No change.) 
(c) Appendix C. Sample Sanitary Control Easement Docu­
ment for a Public Water Well. 
Figure: 30 TAC §290.47(c) (No change.) 
(d) Appendix D. Customer Service Inspection Certification. 
Figure: 30 TAC §290.47(d) (No change.) 
(e) Appendix E. Boil Water Notification. 
Figure: 30 TAC §290.47(e) (No change.) 
(f) Appendix F. Sample Backflow Prevention Assembly Test 
and Maintenance Report. 
Figure: 30 TAC §290.47(f) (No change.) 
(g) Appendix G. Operator and/or Employment Notice. 
Figure: 30 TAC §290.47(g) (No change.) 
(h) Appendix H. Special Precautions. 
Figure: 30 TAC §290.47(h) (No change.) 
(i) Appendix I. Assessment of Hazard and Selection of Assem­
blies. 
Figure: 30 TAC §290.47(i) (No change.) 
(j) Appendix J. Emergency Preparedness Plan Template. 
Figure: 30 TAC §290.47(j) 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: December 10, 2009 
Proposal publication date: August 28, 2009 
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CHAPTER 291. UTILITY REGULATIONS 
SUBCHAPTER L. STANDARDS OF 
EMERGENCY OPERATIONS 
30 TAC §§291.160 - 291.162 
The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) adopts new §§291.160 - 291.162. 
Section 291.161 and §291.162 are adopted with changes to the 
proposed text as published in the August 28, 2009, issue of the 
Texas Register (34 TexReg 5882). Section 291.160 is adopted 
without changes to the proposed text and will not be republished. 
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BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE ADOPTED RULES 
In 2009, the 81st Legislature passed Senate Bill (SB) 361, relat­
ing to the requirement that certain water service providers ensure 
emergency operations during an extended power outage. SB 
361 amends Texas Water Code (TWC), Chapter 13, by adding 
§13.1395, Standards of Emergency Operation, and §13.1396, 
Coordination of Emergency Operations. TWC, §13.1395, re­
quires that affected utilities prepare an emergency preparedness 
plan (EPP) that shows that the utility has the ability to provide 
emergency operations and submit that plan to the commission. 
TWC, §13.1396, outlines the coordination efforts among an af­
fected utility, its county judge, and its office of emergency man­
agement as well as each retail electric provider that sells electric 
power to an affected utility and each electric utility that provides 
transmission and distribution service to an affected utility. 
TWC, §13.1395, provides that a water service provider may use 
the commission’s template to develop its EPP and must include 
one of eight means for maintaining 35 pounds per square inch 
(psi) of pressure during power outages that last longer than 24 
hours as soon as it is safe and practicable following natural dis­
asters. The statute also specifies that the commission has 90 
days once the plan is submitted to review the plan and either 
approve it or recommend changes. Once the commission ap­
proves the plan, the water service provider must operate in ac­
cordance with its plan and maintain any generators in accor­
dance with manufacturer’s specifications. TWC, §13.1395, also 
specifies that the commission will conduct inspections to ensure 
compliance and that waivers to these requirements are avail­
able under certain circumstances. Additionally, these additions 
to the TWC made by SB 361 give the commission the authority 
to regulate water service providers that have not previously been 
regulated by the TCEQ. 
SB 361, Section 2(c), requires that each affected utility submit 
to the commission its EPP required by TWC, §13.1395, no later 
than March 1, 2010. 
In its proposal the commission solicited comments on the ap­
propriate sources and year of population data to determine the 
counties to which this rule applies. Further, the commission so­
licited comments on which counties adjacent to Harris County 
would be subject to this adopted rule. As discussed in the RE­
SPONSE TO COMMENT section of this preamble, the commis­
sion received comments on the appropriate sources and year 
of data population as well as which counties adjacent to Harris 
County would be subject to this rulemaking from Lloyd Gosselink 
on behalf of San Jacinto River Authority (SJRA) and Schwartz, 
Page & Harding, L.L.P., (SPH) on behalf of its clients. 
In a corresponding rulemaking published in this issue of the 
Texas Register, the commission also adopts amendments to 30 
TAC Chapter 290, Public Drinking Water. 
SECTION BY SECTION DISCUSSION 
The commission adds new Subchapter L, Standards of Emer­
gency Operations, including §§291.160 - 291.162, to include the 
requirements to implement TWC, §13.1395, as amended by SB 
361. 
The commission adopts new §291.160, Purpose, to give the pur­
pose of the standards of emergency operations and to inform 
public water systems that they must comply with requirements 
for emergency operation in Chapter 290, Subchapter D. 
The commission adopts new §291.161, Definitions, to add defi ­
nitions necessary to implement TWC, §13.1395, as amended by 
SB 361. The commission adopts the definition of "affected util­
ity" in §291.161(1) as providers or conveyors of potable or raw 
water service which furnish more than one customer and are 
located in counties with specific population and location criteria. 
The commission adopts the definition of "emergency operations" 
in §291.161(2) as maintaining pressure during 24-hour or longer 
power outages. The commission adopts the definition of "ex­
tended power outage" in §291.161(3) as a power outage lasting 
more than 24 hours. In response to comment, the commission 
adopts the definition of "population" in §291.161(4) as the pop­
ulation according to the most recent federal decennial census, 
which is a change  to  the proposed text.  
The commission adopts new §291.162, Emergency Operation 
of an Affected Utility, to define the specific requirements of 
emergency operation plans including the contents, submission, 
implementation, revision, enforcement, waivers, and exten­
sions. In response to comments, the commission adopts new 
§291.162(a) with changes to the proposed text to: 1) remove 
the proposed flow requirements included in the proposed text as 
the commission decided that the  flow rate for maintaining 35 psi 
would be better defined in its shell form, TCEQ Form Number 
20536; and 2) to require an affected utility to adopt and submit 
an EPP to the executive director. The commission adopts 
new §291.162(b) to require the executive director to review the 
plans within 90 days of receipt. The commission adopts new 
§291.162(c) to list the eight options in TWC, §13.1395(c). The 
commission adopts new §291.162(d) to require that providers 
of surface water to wholesale customers include in their EPP 
provisions for the actual installation and maintenance of auto­
matically starting auxiliary generators or distributive generation 
facilities for each facility necessary to provide water to its whole­
sale customers. The commission adopts new §291.162(e) to 
allow the affected utility to use the plan template in §290.47(j), 
Appendix J. The commission adopts new §291.162(f) to require 
that the emergency generator be operated and maintained 
according to the manufacturer’s specifications. The commission 
adopts new §291.162(g) to allow the executive director the 
ability to grant waivers for significant financial burden. The 
commission adopts new §291.162(h) to allow the affected utility 
to adopt and enforce limitations on water use during emergency 
operations. The commission adopts new §291.162(i) to allow 
the information submitted under this subchapter to remain 
confidential as allowed by TWC, §13.1395(1). The commission 
adopts new §291.162(j) to require EPPs for affected utilities that 
exist on December 1, 2009 to be submitted to the executive 
director no later than March 1, 2010. The commission adopts 
new §291.162(k) to require affected utilities created after the 
effective date  of this rule to have an approved EPP  before  
providing water to customers. The commission adopts new 
§291.162(l) to allow an affected utility to file a written request 
for an extension with the executive director. The commission 
adopts new §291.162(m) to allow the executive director to 
require a revised EPP under certain circumstances. These 
new provisions are required to implement TWC, §13.1395, as 
amended by SB 361. 
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission reviewed the adopted rules in light of the 
regulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the rulemaking does not meet 
the definition of a "major environmental rule" as defined by that 
statute. A "major environmental rule" means a rule the specific 
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intent of which is to protect the environment or reduce risks 
to human health from environmental exposure and that may 
adversely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or 
the public health and safety of the state or a sector of the state. 
This rulemaking does not meet the statutory definition of a "major 
environmental rule" because it is not the specific intent of this rule 
to protect the environment or reduce risks to human health from 
environmental exposure. The specific intent of the adopted rule-
making is to require certain water utilities, providers, and con­
veyors to have EPPs for maintaining water pressure following a 
disruption in service caused by a natural disaster. These rules 
are not required by federal regulations. 
This rulemaking sets out to clarify who the affected utilities are 
and how they may comply with the requirements. The adopted 
rules require water utilities, providers, and conveyors of potable 
or raw water to submit for commission approval EPPs demon­
strating how they can maintain 35 psi following a natural disas­
ter that causes an extended power outage, while providing for 
waivers for those who can show that the requirement would re­
sult in a significant financial burden to its customers. 
Further, this rulemaking does not meet the statutory definition 
of a "major environmental rule" because the adopted rulemak­
ing would not adversely affect in a material way the economy, a 
sector of the economy, productivity, competition, jobs, the envi­
ronment, or the public health and safety of the state or a sector 
of the state. It is not anticipated that the cost of complying with 
the adopted rules will be significant with respect to the economy 
as a whole; therefore, the adopted rules will not adversely affect 
in a material way the economy, a sector of the economy, com­
petition, or jobs. 
Additionally, the rulemaking does not meet any of the four ap­
plicability criteria for requiring a regulatory impact analysis for 
a major environmental rule, which are listed in Texas Govern­
ment Code, §2001.0225(a). This section only applies to a major 
environmental rule, the result of which is to: 1) exceed a stan­
dard set by federal law, unless the rule is specifically required 
by state law; 2) exceed an express requirement of state law, un­
less the rule is specifically required by federal law; 3) exceed 
a requirement of a delegation agreement or contract between 
the state and an agency or representative of the federal govern­
ment to implement a state and federal program; or 4) adopt a rule 
solely under the general powers of the agency instead of under 
a specific state law. This rulemaking does not meet any of these 
four applicability requirements because this rulemaking: 1) does 
not exceed any standard set by federal law for treatment of wa­
ter used in public water systems and is specifically required by 
state law; 2) does not exceed the requirements of state law under 
TWC, Chapter 13, Subchapter E; 3) does not exceed a require­
ment of a delegation agreement or contract between the state 
and an agency or representative of the federal government to 
implement any state and federal program on treatment of water 
used in public water systems, but rather is adopted to be consis­
tent with state law in order to ensure that emergency operations 
of water systems are commenced as soon as safe and practi­
cable following the occurrence of a natural disaster; and 4) is 
not adopted solely under the general powers of the agency, but 
rather specifically under TWC, §13.041, which allows the com­
mission to adopt and enforce rules reasonably required in the 
exercise of its powers and jurisdiction, including rules governing 
practice and procedure before the commission. 
The commission invited public comment regarding the draft reg­
ulatory impact analysis determination during the public comment 
period. No comments were received on the draft regulatory im­
pact analysis determination. 
TAKINGS IMPACT ASSESSMENT 
The commission evaluated these adopted rules and performed 
an analysis of whether these adopted rules constitute a taking 
under Texas Government Code, Chapter 2007. The specific pur­
pose of these adopted rules is to implement certain recently en­
acted legislation relating to the emergency preparedness of af­
fected utilities. The adopted rules require an "affected utility" that 
is located within a county with a population of 3.3 million or more, 
or a county with a population of 400,000 or more that is adjacent 
to a county with a  population of 3.3  million or more, to comply 
with emergency operations (SB 361). This rulemaking substan­
tially advances this stated purpose by making the commission’s 
rules consistent with the new statutory language. The commis­
sion’s analysis indicates that Texas Government Code, Chapter 
2007 does not apply to these adopted rules because this action 
does not affect private real property. 
Promulgation and enforcement of these adopted rules will con­
stitute neither a statutory nor a constitutional taking of private 
real property. The adopted regulations do not adversely affect 
a landowner’s rights in private real property, in whole or in part, 
temporarily or permanently, because this rulemaking does not 
burden nor restrict the owner’s right to property. More specifi ­
cally, these rules implement legislation addressing the adoption 
of EPPs by "affected utilities" (SB 361). These provisions do 
not impose any burdens or restrictions on private real property. 
Therefore, the adopted rules do not constitute a taking under 
Texas Government Code, Chapter 2007. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission reviewed the adopted rules and found that they 
are neither identified in the Coastal Coordination Act Implemen­
tation Rules, 31 TAC §505.11(b)(2) or (4), nor will they affect any 
action/authorization identified in Coastal Coordination Act Imple­
mentation Rules, 31 TAC §505.11(a)(6). The specific intent of 
the adopted rules is to amend the rules to be consistent with 
recent legislative enactments (SB 361) to address the submis­
sion and review of EPPs by affected utilities, which is a proce­
dural mechanism and is administrative in nature. Therefore, the 
adopted rules are not subject to the Texas Coastal Management 
Program. 
The commission invited public comment regarding the consis­
tency with the coastal management program during the public 
comment period. No comments were received regarding the 
consistency of this rulemaking with the coastal management pro­
gram. 
PUBLIC COMMENT 
The commission held two public hearings for this rule on 
September 21, 2009 and September 22, 2009 in Harris County, 
Texas. The comment period closed September 28, 2009. 
At the public hearings the commission received oral comments 
from Representative Bill Callegari; Bacon and Wallace, L.L.P., 
on behalf of its clients (Bacon & Wallace); the City of Baytown 
(Baytown); the City of Houston (Houston); Costello Engineers 
(Costello); Jacobs Engineering (Jacobs Engineering); Roy Mof­
fitt Customized Fuel (Roy Moffitt); and Patrick F. Timmons, Jr., 
attorney at law, on behalf of HMW Special Utility District (HMW). 
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The commission received written comments from Allen Boone 
Humphries Robinson, L.L.P. (ABHR); Baytown; the City of 
Richmond (Richmond); the City of Sugar Land (Sugar Land); 
Dow Chemical Company (Dow); Houston; HMW; Jones and 
Carter (J&C); North Harris County Regional Water Authority 
(NHCRWA); Pate Engineers, Inc. (Pate); Roy Patricia Invest­
ments (RPI); SJRA: Southwest Water Company (Southwest); 
and SPH. 
Richmond did not support the rulemaking. All other com­
menters generally supported the rulemaking; however, some 
commenters provided suggested language as discussed in the 
RESPONSE TO COMMENTS section. 
RESPONSE TO COMMENTS 
During his oral comments, Representative Callegari stated that 
the intent of the bill was to include Harris and Fort Bend Coun­
ties, and not to affect Montgomery County. He stated that the 
legislative process did not allow representatives to name par­
ticular counties that a bill affects; therefore, the bill was drafted 
to include these two counties based on population brackets. 
The legislative counsel’s data showed that the population for 
Montgomery County was less than 400,000 at the time the bill 
was drafted. The bill was not intended to apply to Montgomery 
County, even if the population exceeded the threshold in the 
future. He stated this would be corrected in future legislation. 
Jacobs Engineering asked why the bill only affected Fort Bend 
and Harris Counties. SJRA and SPH commented that the 
proposed rules’ population figures should be based on the most 
recent federal decennial census, which is the Year 2000 Census. 
SJRA and SPH further noted that the Code Construction Act 
defines "population" to mean "the population shown by the most 
recent federal decennial census" (see Texas Government Code, 
§311.005(3)). SJRA requested that the commission clarify that 
the term "population" is to be interpreted in accordance with 
the Code Construction Act. Finally, SJRA noted that SB 361 
applies to Harris County, but not to any other county, because, 
pursuant to the Year 2000 Census, no other county adjacent 
to Harris County had a population of "400,000 or more." SPH 
recommended that the commission remove Fort Bend County 
from its proposed rules until such time as that county officially 
crosses the population threshold contained in SB 361. 
The commission aggress with SJRA and SPH’s comment re­
garding the use of the term "population" as it applies to SB 361 
because the legislation did not specifically require a different def­
inition of "population." Therefore, absent express statutory lan­
guage, the commission must follow the definition contained in 
the Code Construction Act. Based on the Year 2000 Census this 
rule applies only to Harris County and not to any other county, as 
no county adjacent to Harris County had a population of at least 
400,000 in the Year 2000 Census. In response to comment, 
the commission added a definition for the term "population" in 
§291.161. It is the intent of the commission that this definition 
apply to the implementation of TWC, §13.1395 and not apply to 
"population" as that word is used elsewhere in Chapters 290 and 
291, other than Chapter 291, Subchapter L, Standards of Emer­
gency Operations. 
HMW requested clarification on whether the commission will 
have a mechanism to notify affected utilities in Montgomery 
County of when they become subject to these regulations. 
The commission responds that counties can identify themselves 
as being subject to this rule by consulting the most recent federal 
decennial census data. No changes were made in response to 
this comment. 
HMW submitted a written comment on what mechanism the 
TCEQ will use to determine the future dates on which Mont­
gomery County, and all other counties adjacent to Harris County, 
will become subject to the new statute’s implementing rules. 
ABHR commented that the rule should be revised to clarify that 
water systems that become affected utilities after December 
1, 2009 have a review time of 90 calendar days following the 
submission of its EPP. 
As future decennial data become available, systems in adjacent 
counties will automatically fall under the requirements of these 
rules, and there will be a 90-day review period following sub­
mission of an EPP to the commission. Section 291.162(k) re­
quires affected utilities established after the effective date of this 
rule to have EPPs approved and implemented prior to beginning 
construction; further, §291.162(b) includes a 90-day review time 
frame for water providers that become affected utilities after De­
cember 1, 2009. Existing water providers that become affected 
utilities due to population changes are not addressed within SB 
361. At such time that the legislature clarifies future applicability 
parameters, the commission will respond accordingly. The com­
mission made no change in response to this comment as Chap­
ters 290 and 291 already include a 90-day review time frame for 
water providers that become affected utilities after December 1, 
2009. 
Representative Callegari stated that the intent of SB 361 was 
that water systems in other counties that provide water to Harris 
County were affected utilities. Baytown wanted to know whether 
its Chambers County station, which provides water to Harris 
County, was subject to SB 361. Baytown further commented that 
the proposed rules did not appear to apply to raw water sources 
outside of Harris and Fort Bend Counties. Baytown commented 
that without this supply, the requirement of emergency power 
within those counties was essentially useless, because systems 
within Harris and Fort Bend Counties would have no water to 
treat. J&C requested clarification on whether a water provider 
located outside the applicable counties and providing service 
to those counties is considered an affected utility. ABHR com­
mented that it supported Representative Callegari’s position that 
SB 361 applies to water providers outside of Harris County pro­
viding water service to customers within those counties. ABHR 
requested the commission’s clarification that the rules would ap­
ply only to such a system’s facilities serving customers in Harris 
and Fort Bend Counties, but not to its entire system. 
The commission responds that the rule only applies within coun­
ties that meet the population brackets set out in the statute and 
as defined by the Code Construction Act, Texas Government 
Code, §311.005(3). Based on the Year 2000 Census this rule 
applies only to Harris County and not to any other county, as no 
county adjacent to Harris County had a population of at least 
400,000 in the Year 2000 Census. The commission’s rule is 
intended to apply to affected utilities whose facilities and more 
than one customer are located within the bracketed counties. 
The adopted rules require water service providers that meet the 
definition of an affected utility to submit an EPP to the commis­
sion. Water service providers that are located in counties that do 
not fall within the population brackets are not required to submit 
EPPs under the provisions of SB 361. The commission made 
no changes in response to this comment. 
Dow commented that the definition of affected utility is ambigu­
ous and should be clarified. Dow further commented that the def-
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inition of retail public utility and customer are defined in §291.1, 
but these and other terms are not referenced in the definition 
of affected utility found in §290.38. Dow recommended that the 
definition exempt noncommunity water systems from the amend­
ments, as there is no impact to the community. 
The commission responds that the definition of affected utility 
was taken from the language contained in SB 361. SB 361 
affects noncommunity systems, and therefore, the commission 
does not have the authority to exempt those systems from this 
bill’s requirements. In addition, the commission does not have 
the authority to revise the statutory language. However, one 
of the eight options in the EPP allows an affected utility to use 
any other alternative that is determined by the commission to 
be acceptable. In response to this comment, the commission 
amended §290.38(1) to incorporate by reference the Chapter 
291 definitions not found elsewhere in Chapter 290 and renum­
bered the subsequent paragraphs accordingly. 
SJRA requested clarification on whether the rule applies to 
wholesale raw water providers. Further, SJRA commented 
that the fiscal note did not discuss the financial impact of this 
rule on wholesale raw water providers. SJRA commented that 
the proposed rules should be defined to apply only to public 
water systems as defined in Subchapter D to include only those 
systems providing potable water services and the proposed 
rules under Chapter 291 should be interpreted to apply only to 
water utilities as defined in Chapter 291 to include only utilities 
providing potable water. 
The commission responds that the language contained in SB 
361, which amended TWC, §13.1395(a)(1) to define an affected 
utility as "a retail public utility, exempt utility, or provider or con­
veyor of potable or raw water service that furnishes water to more 
than one customer," included raw water service in its definition. 
The intent of SB 361 was to regulate, among others, wholesale 
raw water providers to ensure that retail public utilities have suf­
ficient water supplies during a natural disaster to ensure service 
is provided during emergency operations. The commission con­
curs that it did not specifically address impacts to wholesale raw 
water providers in its fiscal note. According to the water utili­
ties database (WUD) (the commission’s database of record for 
utilities, districts, and public water systems), no wholesale raw 
water providers were identified in Harris County. However, the 
commission has since conducted a fiscal analysis of the rule’s 
impact to wholesale raw water providers and the amended fis­
cal note provided, in part as follows: "The proposed rules are 
not expected to have a significant fiscal impact on governmental 
entities that own or operate public water systems, but govern­
mental entities that are raw water wholesalers could see costs 
increase significantly as a result of the proposed rules . . . The 
proposed rules will require local governments in Harris County 
that wholesale raw water to more than one customer to prepare 
an EPP ensuring operation of their water systems at 35 psi dur­
ing an extended power outage by one of the following options: 
automatically starting auxiliary generators or on-site electrical 
generation . . . If . . . governmental entities are able to en­
ter into a mutual aid agreement, they should not experience any 
significant cost increases as a result of the proposed rules . . 
. If  these raw water wholesalers purchase generators to com­
ply with EPP provisions, each of their pump stations will need 
to be evaluated separately to determine specific generator re­
quirements. Staff estimates that the purchase and installation 
of emergency generators will cost these governmental entities 
approximately $25,000 per million gallons per day (MGD) of raw 
water delivered. The average daily production of these govern­
mental entities may be as much as 500 MGD from a single pump 
station, with a maximum pumping capacity of one billion gallons 
per day. At 500 MGD, raw water wholesalers could spend at a 
minimum $12.5 million to purchase and install generators, which 
would have a significant fiscal impact on their operations . . . 
Consumers of public water utilities or raw water could see rates 
increase, which may be significant if raw water wholesalers have 
to recoup their generator costs. In return, consumers are ex­
pected to experience more rapid deployment of water  services  
in  emergency  situations  . . . In  general  no  significant fiscal im­
pacts are anticipated for businesses or individuals as a result of 
the proposed rules unless they purchase water from an affected 
raw water wholesaler. Those that purchase water from a raw 
water wholesaler that must install emergency generators could 
see a significant increase in costs." No change was made in re­
sponse to this comment. 
SJRA commented that failure to include a fiscal note on whole­
sale raw water providers is a violation of the Administrative Pro­
cedure Act (see Texas Government Code, §2001.024(4)). 
The commission respectfully disagrees that it has violated 
the Administrative Procedure Act, Texas Government Code, 
§2001.024(4), by not addressing wholesale raw water providers. 
The commission did address the additional estimated cost 
to state and local governments as a result of administering 
this rule. Although the estimate may not have included every 
possible local entity, it nevertheless did address state and local 
impacts. Moreover, the commission’s water utilities database 
lists no wholesale raw water providers in Harris County. Ac­
cordingly, the commission did not have data to analyze whether 
these local entities may have been impacted. No change was 
made in response to this comment. 
SJRA stated that if the commission intended to regulate whole­
sale raw water providers, then the rule needs to be amended to 
clarify this intent. SJRA cited specific sections that the commis­
sion might need to amend. 
The commission responds that §291.161(1) applies to an af­
fected utility that does not meet the definition of a public wa­
ter system. The commission further responds that the language 
contained in SB 361, which added TWC, §13.1395(a)(1), de­
fined an affected utility as "a retail public utility, exempt utility, 
or provider or conveyor of potable or raw water service that fur­
nishes water to more than one customer," included raw water 
service in its definition to capture any affected utilities that are 
not public water systems. No change was made in response to 
these comments. 
SJRA commented that wholesale raw water service providers 
should not be required to maintain a minimum of 35 psi through­
out their systems during emergency or normal operations and 
requests the commission’s clarification on this issue. 
The commission disagrees that the 35 psi requirement does not 
apply to raw water providers, as the definition of "emergency 
operations" includes the requirement to maintain 35 psi. An af­
fected utility is required to submit an EPP that demonstrates its 
ability to provide emergency operations (TWC, §13.1395(b)(2)). 
"Emergency operations" is defined to include the operation of a 
water system during an extended power outage at a minimum 
water pressure of 35 psi (TWC, §13.1395(a)(2)). Accordingly, 
all affected utilities are required to maintain 35 psi. However, SB 
361 also provides for waivers to systems for which the implemen­
tation would be a  significant financial burden on its customers. 
No change has been made in response to this comment. 
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SJRA commented that the March 1, 2010 deadline, set out in 
§290.39(o)(1) for submitting EPPs, is only applicable to public 
water systems, and suggests giving a raw water provider a 12­
month deadline from rule adoption to submit such plans to the 
TCEQ. 
The commission agrees that the March 1, 2010 deadline in 
§290.39(o)(1) specifically applies only to public water systems. 
However, Chapter 291 requires affected utilities that exist as of 
December 1, 2009, to submit an EPP to the executive director 
no later than March 1, 2010 (§291.162(j)). These deadlines 
are consistent with SB 361, which provides that each affected 
utility shall submit its EPP to the TCEQ no later than March 1, 
2010. An affected utility may also request an extension to this 
deadline, not to exceed 90 days. No changes were made in 
response to this comment. 
SJRA requests clarification that the proposed rules under Chap­
ters 290 and 291 do not apply to the wholesale provision of raw 
water for industrial purposes. 
The commission agrees that the proposed rules do not apply to 
the wholesale provision of raw water for industrial purposes. No 
changes were made in response to this comment. 
SJRA commented that the fiscal note included in the notice pack­
age significantly underestimates the financial burden on many 
affected utilities by concluding that "the cost increases are not 
expected to be significant." SJRA noted that even if an affected 
utility obtains backup generators through a mutual aid agree­
ment, regulated entities will need to spend significant financial 
resources in evaluating and planning for such needs, addressing 
transactional costs in developing necessary agreements, and 
implementing the developed EPP. 
The commission responds that existing §290.45 requires all 
public water systems with at least 250 connections that do 
not meet elevated storage requirements to have emergency 
power in place. Therefore, the commission focused its analysis 
of financial impact on affected utilities having less than 250 
connections. The commission only considered the cost of the 
generator and its maintenance costs and did not consider trans­
actional and design costs. No change was made in response 
to this comment. 
HMW and J&C commented that average daily demand (ADD) 
was not defined by the regulation. ABHR provided suggested 
language defining ADD. J&C suggested a new definition for Av­
erage Daily Emergency Demand (ADED). 
The commission agrees that the ADD is not clearly defined. The 
commission previously defined ADD  by  reference to American  
Water Works Association’s (AWWA) 2000 Drinking Water Dic­
tionary. SB 361 did not contain a reference to ADD. In response 
to these comments, the commission agrees to define ADD in 
its shell form, TCEQ Form Number 20536, using the AWWA’s 
2000 Drinking Water Dictionary definition as this term was not 
presented during the proposal phase. No changes have been 
made in response to these comments. 
J&C recommended revisions to the definition of "auxiliary power" 
and suggested a new definition for "re-pumping system." 
The commission responds that the proposed additional lan­
guage to the definition of "auxiliary power" is unnecessary 
because SB 361 requires an affected utility to maintain oper­
ation of the water system at a minimum water pressure of 35 
psi; therefore, a wholesaler’s responsibility will end at the point 
of delivery to the purchasing water system. The commission 
declines to revise its definition of "auxiliary power" as SB 361 
does not support this change. The commission further declines 
to add a new definition for "re-pumping system" as this definition 
is outside the scope of this rulemaking. Finally, because this 
term was not presented at the proposal phase, public comment 
was not sought on this proposed revision. No change was made 
in response to this comment. 
J&C recommended revisions to proposed §290.39(c)(4)(B) and 
(o)(2), and §290.45(h)(4) (renumbered to §290.45(h)(2)) to in­
clude groundwater and to remove references to wholesale cus­
tomers, and instead to include all customers, both wholesale and 
retail. 
The commission declines to revise these sections as SB 361 
does not support broadening the applicability to groundwater or 
including all customers. No change was made in response to 
this comment. 
J&C proposed amending §290.45(a)(7) to allow an affected util­
ity the option of maintaining 35 psi or the minimum pressure 
needed to supply a re-pumping station during a natural disas­
ter. J&C further suggests that an affected utility be allowed to 
provide a justification regarding the pressure drop in lieu of the 
revised EPP. 
The commission declines to revise §290.45(a)(7) as SB 361 re­
quires affected utilities to maintain 35 psi during a natural dis­
aster and as the commission is not empowered to revise TWC, 
§13.1395. The commission concurs with the commenter’s sec­
ond suggestion and, in response to this comment, amended 
§290.45(a)(7) to include the option of providing  justification re­
garding pressure drop. 
HMW and Houston commented that a flow rate of "the greater 
of the average daily demand or 0.35 gallons per minute per 
connection" was not required by the statute. Houston com­
mented that 0.35 gallons per minute per connection was not 
a valid number for large systems, whose maximum demand 
may be lower than that. Also, water systems that implement 
water use restrictions during power outages should not be 
required to maintain 0.35 gallons per minute per connection. 
J&C recommended changes to water production requirements 
for community and noncommunity systems to include the use 
of ADD, based on winter month demands, and suggested 
revisions to §290.45(h)(1)(A) - (D), including addressing a typo­
graphical error by revising "plan" to "plane" in §290.45(h)(1)(D), 
and recommended the removal of §290.45(h)(2)(A) - (D). HMW 
noted that it would be difficult to determine what the ADD is, 
given that summer water demands would be greater than winter 
demands, and other issues also may affect ADD. ABHR com­
mented that the ADD requirement should apply to community 
and noncommunity systems. 
The commission responds that it concurs with the comments that 
a flow rate was not required by the statute. In response to these 
comments, the commission removed the flow requirements from 
Chapters 290 and 291 because upon further consideration the 
commission decided that the flow rate for maintaining 35 psi 
would be better defined in its shell form, TCEQ Form Number 
20536. The commission also renumbered the subsequent para­
graphs accordingly. 
J&C suggested revising proposed §290.45(h)(3) to change the 
maintenance requirements for generators and right angle drives, 
to change "auxiliary generator" to "auxiliary power," and to clarify 
content of leasing and contracting agreements. J&C further sug-
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gested revising proposed §290.45(h)(5) to change "generators" 
to "auxiliary power facilities." 
The commission responds that the language in renumbered 
§290.45(h)(1)(A), (B), and (G) was taken directly from SB 361 
and therefore the commission declines to make the suggested 
revisions. Further, the commission clarifies that mutual aid 
agreements may include multiple affected utilities’ combination 
of resources, including but not limited to water plant facilities, 
generators, and fuel, providing that the affected utilities meet 
the requirements in §290.45(h). Additionally, the commission 
clarifies that 30 TAC Chapter 117, Subchapter D, Combustion 
Control at Minor Sources in Ozone Nonattainment Areas, Divi­
sion 1, Houston-Galveston-Brazoria Ozone Nonattainment Area 
Minor Sources, as amended, would also apply. No changes 
have been made in response to these comments. 
HMW, Baytown, ABHR, and Houston requested clarification 
on  when  the EPP  should be fully  implemented and whether 
"implement" means that an affected utility must only have an 
EPP approved, or fully implement the plan. They noted that 
the time needed to complete the plan may be affected by 
supply of generators, designing, funding, and constructing an 
emergency power system. Additionally, ABHR commented 
that the rule should be clear that the implementation period 
cannot be arbitrarily postponed by setting unnecessarily long 
timelines for design, installation, construction and/or financing 
of facilities. Further, Houston commented that the TCEQ’s draft 
rules incorrectly interpreted the definition of implementation, 
and suggested that this should mean that an affected utility 
should begin to seek funding and commence the design by 
the implementation deadline of July 1, 2010, and complete 
the installation and construction without unreasonable delay. 
Baytown requested that its plan be allowed to include timelines 
and benchmarks to design, fund, and construct the components 
of its back up water supply system. HMW generally supported 
Baytown and added that water systems should be allowed a 
reasonable amount of time to implement their EPP. Jacobs En­
gineering noted that implementation will take longer than March 
1, 2010 - July 1, 2010 to have construction complete. Some 
generators take 13 weeks from the order date until delivery. 
Jacobs Engineering further remarked that the implementation 
also included designing the civil and electrical modifications 
to the water plants. Representative Callegari acknowledged 
that July 1, 2010, was too soon for complete implementation. 
Representative Callegari commented that the July 1, 2010 date 
was not intended to be so binding or demanding as to create a 
financial hardship on affected utilities. Further, Representative 
Callegari stated that SB 361 intended for the EPP to be turned 
in by the implementation date; that the bill was intended to 
provide guidelines. 
The commission agrees that, for the purposes of this rule, "im­
plement" means initiating actions required to comply with an ap­
proved EPP. EPPs should include a reasonable time frame for 
completion of implementation. Full compliance date will be de­
termined on a case-by-case basis by the agency. In response 
to these comments, the commission has revised §290.47(j), Ap­
pendix J to include a requirement that affected utilities include 
their proposed time frame for full implementation of the EPP. 
Baytown commented that, because it is a surface water treat­
ment facility, it will be required to have permanently mounted, 
automatically starting generators, and cannot avail itself of the 
eight options available to other affected utilities. Baytown re­
quested language to allow manually started generators when a 
facility is staffed 24 hours a day, as the restarting of emergency 
power has to be carefully carried out, with large motor loads that 
need to be sequenced to turn on the raw water pumps, and will 
require multiple generators of different voltages. Baytown further 
noted that it understood that it must do this for its distribution 
system, but disagreed that it should be required to have auto­
matically starting generators on raw water supply pumps, when 
there were staff on site 24 hours a day. Pate commented that 
they do not believe it was the intent of SB 361 to disallow manu­
ally started auxiliary generators to meet the requirements of SB 
361. Pate further commented that a solution could be to add an 
additional option to the eight already existing options. The addi­
tional option would explicitly allow the use of a manually starting 
generator, instead of requiring a burdensome exception process. 
The commission disagrees that the rule needs to be amended, 
because the rule captures the intent of the bill. Affected utili­
ties that are not required to supply, provide, or convey surface 
water to wholesale customers will have eight options, which in­
clude automatically starting generators and any other option the 
commission finds acceptable. Affected utilities that furnish sur­
face water to wholesale customers are limited to two options, 
automatically starting generators or distributive generation facil­
ities. The commission clarifies that the rules do not disallow 
manually started auxiliary generators for affected utilities that 
are not  required to supply, provide, or convey surface water to 
wholesale customers. Therefore, an exception would not be re­
quired for manually starting generators. The commission made 
no changes in response to these comments. 
Baytown questioned whether commission wanted affected util­
ities to submit information on every motor load (chemical feed 
pumps, heating and cooling systems, etc.). 
The commission agrees that submitting information on every mo­
tor load is not required. Affected utilities are only required to 
provide information on that equipment that is required for pro­
duction, treatment, and distribution of water in order to maintain 
emergency operations. No changes were made in response to 
this comment. 
Roy Moffitt and RPI were concerned that the rule did not require 
a fuel supply management plan. Fuel has a short shelf life of 
around 12 months,  so municipal utility districts (MUDs) should in­
vest in a fuel service program. They further stated that the com­
mission should have considered regulations that require: 1) an 
adequate amount of fuel storage (either bulk on site or third-party 
tank farm); 2) a fuel maintenance program with proof of service 
records; and 3) an emergency fuel service agreement. Addi­
tionally, RPI suggested that the fuel contingency plan include a 
minimum of 10 days run time. 
The commission agrees fuel storage requirements are impor­
tant. The proposed rule provides flexibility by allowing utilities 
the option of maintaining fuel on site, or making fuel readily avail­
able, to operate any required emergency power equipment dur­
ing emergency operations. The adopted rules require an ade­
quate amount of fuel be made available for systems that have 
emergency power equipment so that they can maintain emer­
gency operations. However, the commission disagrees that it 
should regulate fuel storage under SB 361, as that bill does not 
require a fuel maintenance program with proof of service records 
or an emergency fuel service agreement. In its EPP the commis­
sion will require each affected utility to plan how it will continue to 
function following natural disasters lasting longer than 72 hours. 
The commission declines to make the commenters’ change re­
garding the fuel storage requirement of 10 days without express 
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authority from the legislature to do so. In response to these com­
ments, the commission amended renumbered §290.45(h)(6) to 
replace the 72-hour fuel requirement with the amount of fuel nec­
essary to maintain emergency operations. In addition, the com­
mission amended §290.41(j), Appendix J, to require affected util­
ities to notify the commission of how they determine the quantity 
of fuel necessary, and how they propose to continue maintaining 
emergency operations. 
Houston stated the bill did not require 72 hours of fuel storage; it 
only required that affected utilities maintain power for 24 hours. 
Further, Houston commented that any increase in volume of fuel 
on site could trigger additional regulatory requirements such as 
spill prevention control and counter measure plans as listed in 
40 Code of Federal Regulations Part 112 and 30 TAC Chapters 
327 and 334. Southwest agreed that SB 361 did not include fuel 
requirements. Representative Callegari commented that there 
were two problems associated with fuel storage: ensuring suf­
ficient quantity and preventing attendant problems with leakage 
and overflow. Sugar Land commented that the 72 hours of fuel 
storage requirements were not part of SB 361, were onerous, 
and would cause numerous operational issues and excessive, 
unnecessary costs. ABHR commented that the 72-hour fuel 
supply is not  financially reasonable or practicable and instead 
suggested limiting the fuel storage requirement to a 48-hour pe­
riod. Additionally, ABHR recommended requiring fuel storage 
only during to the Atlantic hurricane season, June 1 through 
November 30 of each year. Further, ABHR recommend that, 
when using natural gas, natural gas users not be required to 
maintain on-site storage fuel supplies. J&C recommended that 
the commission clarify that an affected utility may enter into a 
fuel supply agreement to meet the 72-hour fuel requirement and 
suggested revisions to renumbered §290.45(h)(6). 
The commission agrees that the bill does not require 72 hours 
of fuel storage. The proposed rule does not require that the 
fuel, natural gas or otherwise, be maintained on site. In re­
sponse to these comments, the commission amended renum­
bered §290.45(h)(6) to replace the 72-hour fuel requirement with 
the amount of fuel necessary to maintain emergency operations. 
In addition, the commission amended §290.47(j), Appendix J, to 
require affected utilities to notify the commission of how they de­
termine the quantity of fuel necessary, and how they propose to 
continue maintaining emergency operations. The commission 
disagrees that the rule should be amended to limit the fuel stor­
age requirement to the Atlantic hurricane season. 
J&C suggested revising §290.46(f)(5)(C) by removing the word 
"generators" and replacing it with the phrase "auxiliary power 
equipment." 
The commission responds that SB 361 uses the term generators 
in its amendment to TWC, §13.1395. Therefore, as the use of 
this term tracks the legislation, no change has been made in 
response to this comment. 
J&C suggested revising §290.47(j), Appendix J, by removing 
the word "generators" and replacing it with the phrase "auxiliary 
power equipment" and further recommended the removal of the 
language stating mutual aid agreements may not be approved 
in an area subject to the same natural disaster event. J&C also 
suggested language requiring affected utilities to evaluate the 
reliability of their contractual commitments be added to the rule. 
The commission responds that SB 361 uses the term genera­
tor in its amendment to TWC, §13.1395. Therefore, as the use 
of this term tracks the legislation, the commission has made no 
change in response to this comment. In response to the com­
ments regarding the mutual aid agreements, the commission 
amended §290.47(j), Appendix J, Plan Option 3,  to clarify  that  
the intent of SB 361 will be met by all parties in a mutual aid 
agreement when due consideration is given to where other water 
providers are located in the event that they are also affected by 
the same natural disaster. The commission agrees that affected 
utilities should continually evaluate the reliability of contractual 
commitments. However, under the provisions of SB 361, this re­
sponsibility lies with the commission. Therefore, no change has 
been made in response to this comment. 
Southwest commented that affected utilities generally support 
the 72-hour fuel requirement, but that conditions following a nat­
ural disaster may negate any or all of the agreements for the 
supply of fuel or at the least cause a portion of the fuel to be di­
verted to higher priority uses. It also stated that the rules created 
competition for fuel supplies and that the proposed 72-hour re­
quirement applied after a 24-hour period of loss of power. This 
would mean that the fuel used inside the first 24 hours would not 
count towards the 72-hour supply. Therefore, the rule would re­
ally require affected utilities to maintain a 96-hour fuel supply. 
The commission responds that the 72-hour fuel supply require­
ment is not in SB 361. These proposed rules would require 
affected utilities to maintain emergency operations during an 
extended power outage, starting as soon as it is safe and practi­
cable following the occurrence of a natural disaster. In response 
to these comments, the commission amended renumbered 
§290.45(h)(6) to replace the 72-hour fuel requirement with the 
amount of fuel necessary to maintain emergency operations. 
In addition, the commission amended §290.47(j), Appendix J 
to require affected utilities to notify the commission of how they 
determine the quantity of fuel necessary, and how they propose 
to continue maintaining emergency operations. 
Costello asked for clarification as to whether the 72 hours of fuel 
storage was meant to be under full load, or whether the intent 
was to have enough fuel to provide 72 hours of service. Jacobs 
Engineering supported Costello and added that 72 hours of fuel 
storage under full load was very different than requiring enough 
fuel to provide 72 hours of service. 
The commission agrees that this rule language is not clear. The 
commission revised the adopted rule language to clarify that "un­
der load" did not mean "under full load," but rather the load re­
quired to provide emergency operations. In response to this 
comment, the commission amended renumbered §290.45(h)(6) 
and §290.47(j), Appendix J to clarify that the fuel requirement 
is the amount needed to maintain emergency operations, rather 
than under full load. 
Costello stated that engineers interpreted the rule to mean that 
if they met the EPP, they were no longer required to have ele­
vated storage. Costello did not believe this was the intent. J&C 
commented that elevated storage requirements can be used to 
meet the 72-hour fuel requirement. Houston, Pate, and ABHR 
recommended the commission automatically grant a waiver or 
exception to systems with an approved EPP. Houston and Pate 
opposed the inclusion of §290.45(g)(5)(A)(iv) in the rule. ABHR 
commented that the commission improperly interpreted SB 361 
to allow elevated storage to be a method of compliance with SB 
361. Houston commented that the commission should delete 
renumbered §290.45(h)(5) as its proposed rules were redun­
dant. 
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The commission agrees that SB 361 requires the commission 
to implement the EPP requirement as an alternative to any 
rule requiring elevated storage. EPPs that are used in lieu 
of meeting elevated storage requirements must be prepared 
under the direct supervision of a licensed professional engineer. 
In response to these comments, the commission amended 
§290.45 to make the  EPP  an  alternative to elevated storage  
requirements, provided the affected utility can meet the pressure 
and flow requirements of Chapter 290, Subchapter D, under 
normal operating conditions. However, the commission will not 
grant automatic waivers or exceptions of elevated storage tank 
requirements upon EPP approval by the commission. The com­
mission clarifies that such a change in pressure maintenance 
capacity is a significant change in accordance with §290.39(j). 
Accordingly, existing affected utilities are required to notify the 
executive director prior to making this change. Proposed new 
affected utilities who choose to meet the requirements of SB 
361 in lieu of any  rule  regarding elevated storage requirements 
are required to include the proposed method of meeting the min­
imum pressure requirements in the engineering report required 
by §290.39(e)(1). No changes have been made in response to 
these comments. 
Bacon & Wallace commented that the commission should con­
sider allowing small MUDs to piggyback on larger MUDs’ plans 
so they don’t have to bear the cost that the plan imposes on their 
customers. 
The commission has proposed rules that give affected utilities 
not providing surface water to wholesale customers’ eight op­
tions for emergency operations. One of those options is the ne­
gotiation of leasing and contracting agreements, including emer­
gency mutual aid agreements with other affected utilities. The 
commission made no changes in response to this comment. 
Jacobs Engineering commented that there was no percentage 
of water needed to be sold to affected utilities that purchase wa­
ter; for example, Houston was not required to provide a percent­
age of water to its purchasing water systems during emergen­
cies. Jacobs Engineering also stated that the rule did not require 
wholesalers to provide certain capacities, and asked whether 
compliance would be strictly a contractual issue. NHRWA rec­
ommended that the commission modify its language to include 
water supply requirements for wholesalers. 
The commission currently evaluates the capacities of purchased 
water systems based on their actual capacities, if any, combined 
with what is specified in their purchase contracts. Wholesalers 
must meet the sum of their contractual obligations. The pro­
posed rule does not require wholesalers to provide any capac­
ities beyond those specified in their contractual obligations. Al­
ternatively, if a wholesaler and purchaser agree, they can submit 
an EPP that uses the option to share auxiliary generator capac­
ity. No changes were made in response to this comment. 
Sugar Land commented that the rules should be implemented 
in two tiers with consideration given to the systems with profes­
sional staff versus those with contract operation firms; municipal­
ities and water providers with employees should have less oner­
ous requirements than those that rely on contract operations for 
managing their system during an emergency event. 
The commission disagrees that a tiered system should be imple­
mented. SB 361 does not include provisions for implementing 
rules in tiers. No changes were made in response to this com­
ment. 
Southwest requested that the term "as soon as safe and prac­
ticable" be revised to read "as soon as safe and practicable as 
determined by the affected utility’s emergency preparedness and 
response plan or such document." 
The commission responds that the determination of when it is 
safe and practicable will be determined on a case-by-case ba­
sis. The commission and the affected utility may use information 
provided by the office of emergency management of each county 
and/or the Texas Division of Emergency Management, or other 
sources, to help assess the situation. The commission made no 
change in response to this comment. 
Southwest requested clarification on §290.39(d) regarding 
whether EPPs needed to be prepared under the direction of a 
licensed professional engineer. 
The commission does require that EPPs be prepared under the 
direction of a licensed professional engineer when an affected 
utility has been granted or is requesting an alternative capac­
ity requirement in accordance with §290.45(g), or is requesting 
to meet the requirements of TWC, §13.1395 as an alternative 
to any rule requiring elevated storage, or as determined by the 
commission on a case by case basis. In response to this com­
ment, the commission has amended §290.39(c)(4)(A) and (o)(1) 
to add language that clarifies when EPPs are required to be sub­
mitted under the direction of a licensed professional engineer. 
Southwest recommended that the Plan Content under 
§290.47(j), Appendix J should be written for the affected util­
ities use and should be straightforward without undue detail. 
Southwest stated that the 22 items listed under this section are 
not all applicable and go beyond the intent of the plan, which 
is to supply water under emergency power. Southwest also 
requested that the template be reviewed by a subcommittee of 
TCEQ personnel and representatives from the affected utilities. 
J&C questioned whether §290.47(j), Appendix J is the official 
template for the EPP and further commented that its under­
standing is that this template will be released on December 1, 
2009. 
The commission clarifies that not all items listed in §290.47(j), 
Appendix J are applicable to all affected utilities as §290.47(j), 
Appendix J merely outlines the minimum elements that may 
need to be considered in an affected utility’s EPP. Section 
290.47(j), Appendix J does not include a shell EPP, but the 
commission recognizes that an example would benefit the  
affected utilities and, in response to this comment, is developing 
a shell  EPP (form  20536) that will be made available on the 
commission’s website when complete. Form 20536 provides 
flexibility in the implementation of SB 361, allowing the com­
mission to adjust it as needed without a separate rulemaking 
project. The commission will consider comments from the 
affected utilities regarding amendments to form 20536. The 
commission declines to form a subcommittee comprised of 
commission staff and representatives of affected utilities due to 
the short implementation requirements associated with SB 361, 
which require the rules to be adopted by December 1, 2009. No 
changes were made in response to these comments. 
Richmond commented that this rule is unduly burdensome 
and they already have the required number of generators in 
place. Further, Richmond’s plans include turning off its water 
treatments plants and evacuating with the public. 
The commission responds that, at this time, based upon the Year 
2000 Census data, counties other than Harris are not subject to 
the provisions of SB 361 or this rule. At such time that a sys­
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tem becomes an affected utility it can submit information show­
ing that these rules would be a significant financial burden to its 
customers and request a waiver. One of the eight options in the 
EPP allows an affected utility to use any other alternative that 
is determined by the commission to be acceptable. No change 
was made in response to this comment. 
SPH commented that the statement in §290.47(j), Appendix J 
that mutual aid agreements "may not be approved if the other 
water service  provider  is  located in an area subject  to  the same  
natural disaster event as the affected utility" should be removed. 
SPH also commented that commission staff indicated at the first 
public hearing in Harris County that they would not approve any 
mutual aid agreements. The comment indicated that mutual aid 
agreements should instead be encouraged, especially as that 
may be the only option for some affected utilities to comply with 
SB 361. 
The commission responds that the provision referenced above 
was included in §290.47(j), Appendix J because the TCEQ’s ex­
perience following natural disasters has indicated that multiple 
water systems that are located near each other are frequently 
affected equally by a natural disaster and the corresponding loss 
of power. Therefore, it may not be of benefit to an affected util­
ity to have a mutual aid agreement with a nearby affected utility 
or other water system. The commission’s staff will consider all 
mutual aid agreements and will be reviewing the locations of the 
affected utilities that have entered into such an agreement dur­
ing its review. Each EPP will be reviewed on an individual basis. 
If the commission determines that it meets the requirements of 
SB 361 by providing adequate protection for emergency opera­
tions without relying on affected utilities in the vicinity that may 
also be affected by the natural disaster, and therefore be unable 
to respond in accordance with the terms of the mutual aid agree­
ment, it will be deemed adequate until demonstrated otherwise. 
The commission reviewed the transcript record of the Houston 
public hearing and was not able to find the source of the mutual 
aid rejection comment. However, the commission clarifies that it 
will consider all mutual aid agreements submitted as part of an 
EPP. No changes have been made in response to these com­
ments. 
SPH requested clarification as to whether the proposed 
§290.45(g)(5)(A)(iv) would require two affected utilities that 
individually have less than 2,500 connections and who operate 
as a single system with more than 2,500 connections through 
a mutual aid agreement during emergencies be required to 
conduct hydraulic modeling. 
The commission clarifies that §290.45(g)(5)(A)(iv) does not im­
pact all affected utilities. This rule only applies to public water 
systems that are affected utilities and are requesting alterna­
tive pressure maintenance capacity requirements. Two affected 
utilities that are each less than 2,500 connections and operate 
as a single system with more than 2,500 connections only dur­
ing emergency operations are not considered to have a perma­
nently open interconnect in accordance with §290.45(b)(1)(D)(i). 
These affected utilities will not be evaluated as a single system 
and thus will not be required to conduct hydraulic modeling as 
part of their EPP unless they are proposing to meet the SB 361 
requirements in lieu of any rule requiring elevated storage, or 
have obtained or plan to request an alternative capacity require­
ment. No changes have been made in response to these com­
ments. 
SPH asked whether water systems that purchase water but do 
not have any production, storage, service pump, or pressure 
maintenance capacity should be considered affected utilities, 
since they would derive no benefit from facilities such as pur­
chased or leased generators, hardened electrical lines, or right 
angle drives. 
The commission responds that the requirements of the rule ap­
ply to purchase water systems. Under this rule, these systems 
have the option of using wholesale emergency power capacity 
to meet the provisions of SB 361 which allows the sharing of 
auxiliary generator capacity with one or more affected utilities. 
Further, the commission responds that a copy of the purchase 
water contract or agreement will need to be included as part of 
the EPP. No changes have been made in response to these com­
ments. 
STATUTORY AUTHORITY 
The new rules are adopted under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com­
mission; TWC, §5.102, which establishes the commission’s gen­
eral authority to carry out its jurisdiction; TWC, §5.103, which re­
quires the commission to adopt any rule necessary to carry out 
its powers and duties under this code and other laws of this state; 
and TWC, §5.105, which authorizes the commission to adopt 
rules as necessary to carry out its powers and duties under the 
TWC. In addition, TWC, §13.041 states that the commission may 
regulate and supervise the business of every water and sewer 
utility within its jurisdiction and may do all things, whether specif­
ically designated or implied by TWC, Chapter 13, necessary and 
convenient to the exercise of this power and jurisdiction. Further, 
TWC, §13.041 also states that the commission shall adopt and 
enforce rules reasonably required in the exercise of its powers 
and jurisdiction, including rules governing practice and proce­
dure before the commission. 
The adopted new rules implement TWC, §13.1395. 
§291.161. Definitions. 
For the purposes of this subchapter, the following definitions apply. 
(1) Affected utility--Any retail public utility, exempt util­
ity, or provider or conveyor of potable or raw water service that fur­
nishes water service to more than one customer: 
(A) In a county with a population of 3.3 million or more; 
or 
(B) In a county with a population of 400,000 or more 
adjacent to a county with a population of 3.3 million or more. 
(2) Emergency operations--The operation of a water sys­
tem during an extended power outage at a minimum water pressure of 
35 pounds per square inch. 
(3) Extended power outage--A power outage lasting for 
more than 24 hours. 
(4) Population--The population shown by the most recent 
federal decennial census. 
§291.162. Emergency Operation of an Affected Utility. 
(a) An affected utility shall adopt and submit to the executive 
director for its approval an emergency preparedness plan that demon­
strates the utility’s ability to provide emergency operations. 
(b) The executive director shall review an emergency pre­
paredness plan submitted by an affected utility. If the executive 
director determines that the plan is not acceptable, the executive 
director shall recommend changes to the plan. The executive director 
must make its recommendations on or before the 90th day after the 
executive director receives the plan. 
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(c) An emergency preparedness plan shall provide for one of 
the following: 
(1) the maintenance of automatically starting auxiliary 
generators; 
(2) the sharing of auxiliary generator capacity with one or 
more affected utilities; 
(3) the negotiation of leasing and contracting agreements, 
including emergency mutual aid agreements with other retail public 
utilities, exempt utilities, or providers or conveyors of potable or raw 
water service, if the agreements provide for coordination with the di­
vision of emergency management in the governor’s office; 
(4) the use of portable generators capable of serving mul­
tiple facilities equipped with quick-connect systems; 
(5) the use of on-site electrical generation or distributed 
generation facilities; 
(6) hardening the electric transmission and distribution 
system serving the water system; 
(7) for existing facilities, the maintenance of direct engine 
or right angle drives; or 
(8) any other alternative determined by the executive di­
rector to be acceptable. 
(d) Each affected utility that supplies, provides, or conveys 
surface water to wholesale customers shall include in its emergency 
preparedness plan provisions for the actual installation and mainte­
nance of automatically starting auxiliary generators or distributive gen­
eration facilities for each raw water intake pump station, water treat­
ment plant, pump station, and pressure facility necessary to provide 
water to its wholesale customers. 
(e) The affected utility may use the template in Appendix J of 
§290.47 of this title (relating to Appendices) to assist in preparation of 
the plan. 
(f) An emergency generator used as part of an approved emer­
gency preparedness plan must be operated and maintained according 
to the manufacturer’s specifications. 
(g) The executive director may grant a waiver of the require­
ments of this section to an affected utility if the executive director de­
termines that compliance with this section will cause a significant fi ­
nancial burden on customers of the affected utility. The affected util­
ity shall submit financial, managerial, and technical information as re­
quested by the executive director to demonstrate the financial burden. 
(h) An affected utility may adopt and is encouraged to enforce 
limitations on water use while the utility is providing emergency oper­
ations. 
(i) Information provided by an affected utility under this sub­
chapter is confidential and is not subject to disclosure under Texas Gov­
ernment Code, Chapter 552. 
(j) Affected utilities that are existing as of December 1, 2009, 
shall submit the emergency preparedness plan to the executive director 
no later than March 1, 2010. 
(k) Affected utilities which are established after the effective 
date of this rule must have emergency preparedness plans approved and 
implemented prior to providing water to customers. 
(l) An affected utility may file with the executive director a 
written request for an extension, not to exceed 90 days, of the date by 
which the affected utility is required under this subchapter to submit the 
affected utility’s emergency preparedness plan or the date the affected 
utility is required to implement the plan. 
(m) If an affected utility fails to provide a minimum of 35 
pounds per square inch throughout the distribution system during emer­
gency operations as soon as it is safe and practicable following the oc­
currence of a natural disaster, a revised emergency preparedness plan 
shall be submitted for review and approval within 180 days of the date 
normal power is restored. Based on the review of the revised emer­
gency preparedness plan, the executive director may require additional 
or alternative auxiliary emergency facilities. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director, Environmental Law Division 
Texas Commission on Environmental Quality  
Effective date: December 10, 2009 
Proposal publication date: August 28, 2009 
For further information, please call: (512) 239-0177 
TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 
PART 1. GENERAL LAND OFFICE 
CHAPTER 10. EXPLORATION AND 
DEVELOPMENT OF STATE MINERALS OTHER 
THAN OIL AND GAS 
31 TAC §§10.1 - 10.9 
The Texas General Land Office "GLO" adopts the amendments 
to §10.1, relating to Definitions, Exploration and Development 
Guide; §10.2, relating to Prospect Permits on State Lands; 
§10.3, relating to Mining Leases on Properties Subject to 
Prospect; §10.4, relating to Exploration and Mining Leases 
for Minerals Subject to Sealed Bid; §10.5, relating to Mining 
Leases on Relinquishment Act Lands; §10.6, relating to Sulphur 
Unit Agreements; §10.7, relating to Conduct of Exploration and 
Mining Operations; §10.8, relating to Assignments, Releases, 
Reports, Royalty Payments, Inspections, Forfeitures, and Rein­
statements; and §10.9, relating to Mineral Awards and Patents. 
The amendments are adopted without changes to the proposal 
as published in the September 18, 2009, issue of the Texas 
Register (34 TexReg 6415) and will be not be republished. 
BACKGROUND, REASONED JUSTIFICATION, AND SUM­
MARY OF THE FACTUAL BASIS FOR THE ADOPTED RULES 
The purpose of the adopted amendments is to add new defini­
tions to the rules, to renumber the existing rules, to clarify the 
rules, to change certain permissive rules to mandatory rules and 
to conform the rules to other existing rules located in Chapter 9. 
The adopted amendments will enable the GLO to administer the 
rules more concisely, fairly and efficiently. 
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The GLO adopts the amendments to §10.1, relating to Defini­
tions; Exploration and Development Guide. The GLO adopts 
the amendment to §10.1(a)(5) for the new definition of mineral. 
The GLO adopts the amendments to renumber the definitions 
section following the new definition of mineral. The GLO adopts 
to amend renumbered §10.1(a)(13) by adding the words "if 
any" to the paragraph. The GLO adopts the amendment to 
§10.1(b)(1)(B) by deleting the words "and shell, sand, and 
gravel" from this section. 
The GLO adopts the amendments to §10.2, relating to Prospect 
Permits on State Lands. The GLO adopts the amendment to 
new subsection (b) and renumbers the remaining subsections 
accordingly. The adopted new subsection (b) would allow the 
Land Commissioner to conduct competitive prospect permit 
sales, similar to lease sales, that will provide the greatest income 
to the PSF when there is known competition for the resource. 
The GLO adopts the amendment to renumbered subsection 
(c)(1)(B) to delete the provision requiring the lessee to provide 
evidence of payment of payment franchise taxes. The GLO 
adopts the amendment to the renumbered subsection (c)(4) to 
make  a conforming change  and to raise  the fee  for  the  first year 
rental payment on a prospect permit from $.50 per acre to not 
less than $1.00 per acre. The GLO adopts the amendment to 
renumbered subsection (c)(6)  to allow  the GLO  flexibility in the 
order in which a Mining Lease under §10.3(b)(1) is issued. The 
GLO adopts the amendment to renumbered subsection (c)(7) to 
allow the GLO the option of rejecting a prospect application for a 
tract of land encumbered by a previously received application or 
by a valid prospect permit. The GLO adopts the amendment to 
renumbered subsection (c)(9) to allow the GLO to request any 
information the GLO needs to determine whether the issuance 
of a permit in the best interest of the PSF. The GLO adopts 
the amendment to renumbered subsection (d)(1) to allow the 
GLO not to issue a prospect permit if an immediate mining 
lease has already been issued under §10.2(d)(1) for the same 
tract of land. The GLO adopts the amendment to renumbered 
subsection (d)(2) to allow the GLO to issue a prospect permit for 
a period of less than one year and raises the fee for the annual 
rental payment on a prospect permit from $.50 per acre to not 
less than $1.00 per acre. The GLO adopts the amendment 
to renumbered subsection (e)(1) to allow the GLO to issue a 
renewal and extension of a prospect permit for a period of up to 
one year from the expiration date of the prospect permit. The 
GLO adopts the amendment to renumbered subsection (e)(2) 
to make a conforming change and to allow the GLO to consider, 
when deciding whether to renew and extend a prospect permit, 
whether to do so is in the best interest of the Permanent School 
Fund. The GLO adopts the amendment to relettered subsection 
(f) to make a conforming change. 
The GLO adopts the amendment to §10.3, relating to Mining 
Leases on Properties Subject to Prospect. The GLO adopts the 
amendment to §10.3(b)(1) to allow the Land Commissioner to 
issue a mineral lease rather than a prospect permit if doing so is 
in the best interests of the Permanent School Fund. The GLO 
adopts the amendment to clarify subsection (b)(3)(D) and (E) 
that the required the tax ID number required in a lease applica­
tion is the Texas Comptroller’s tax ID number and to delete the 
provision requiring the lessee to provide evidence of payment 
of franchise taxes. The GLO adopts the amendment to subsec­
tion (b)(5) to make a conforming change. The GLO adopts the 
amendment to subsection (c)(5) to put the lessee on notice that a 
lease is not effective until a certified copy of the lease is received 
by the GLO and allow the Land Commissioner to rescind a min­
eral lease granted to a lessee who has not provided the GLO 
with a certified copy of the filing within 90 days of the transmittal 
letter. This change makes recording requirements for hard min­
eral leases consistent with oil and gas leases. The GLO adopts 
the amendment to subsection (d)(1) to allow the GLO to issue a 
lease with a  fixed-term if the commissioner determined that it is 
in the best interest of the PSF. The GLO adopts the amendment 
to subsection (d)(6) to clarify that surface damage payments are 
only required on tracts in which the state owns the surface. 
The GLO adopts the amendment to §10.4, relating to Exploration 
and Mining Leases for Minerals Subject to Sealed Bid. The GLO 
adopts the amendment to subsection (a) to reference §10.2(b) 
of this title (relating to Prospect Permits on State Lands) for other 
minerals that may be leased under §10.4. The GLO adopts the 
amendment to subsection (b) to reference §9.11 of this title (relat­
ing to Geophysical and Geochemical Exploration Permits). The 
GLO adopts the amendment to subsection (c)(1) to make a con­
forming change. The GLO adopts the amendment to subsection 
(c)(2) to clarify that failure to notify the surface owner of the is­
suance of a lease does not affect the validity of the lease. The 
GLO adopts the amendment to subsection (d)(3) to clarify that 
surface damage payments are only required on tracts in which 
the state owns the surface. 
The GLO adopts the amendment to §10.5, relating to Mining 
Leases on Relinquishment Act Lands. The GLO adopts the 
amendment to subsection (a)(1) and (a)(2) to make conform­
ing changes. The GLO adopts the amendment to subsection 
(b)(1)(B) to let an entity know that if they have stock ownership 
of 5% or more they may not receive a state  lease or assignment  
of a state lease. The GLO adopts the amendment to subsection 
(d)(2) to require receipt of a certified copy of the lease within 90 
days of execution. The GLO adopts the amendment to subsec­
tion (d)(4) to make a conforming change. The GLO adopts the 
proposed deletion of existing subsection (g) and replace it with 
a new language titled, Lease by owner of the soil, to allow the 
GLO to describe the procedures that the owner of the soil on 
Relinquishment Act Land must use to lease the land for mining 
purposes. 
The GLO adopts the amendment to §10.6, relating to Sulphur 
Unit Agreements. The GLO adopts the amendment to delete 
GLO in §10.6(b)(1) and add SLB. 
The GLO adopts the amendment to §10.7, relating to Conduct 
of Exploration and Mining Operations. The GLO adopts the 
amendment to subsection (a)(1), to make a conforming change. 
The GLO adopts the amendment to subsection (a)(2) to specify 
the date before which a plan of operation may not be required. 
The GLO adopts the amendment to subsection (a)(5), to make 
a conforming change. The GLO adopts the amendment to 
subsection (b)(5), to expand the definition of "Permit" to include 
an exploration permit issued by the Land Commissioner under 
§10.4 of this title (relating to Exploration and Mining Leases for 
Minerals Subject to Sealed Bid). The GLO adopts the amend­
ment to subsection (b)(6), to expand the definition of "Permittee" 
to include the holder of an exploration permit. The GLO adopts 
the amendment to subsection (c)(2)(A), to make a conforming 
change. The GLO adopts the amendment to subsection (e)(1), 
to delete the requirement that the GLO acknowledge receipt of 
a proposed plan of operation. The GLO adopts the amendment 
to subsection (f)(4), to make a conforming change. The GLO 
adopts the amendment to subsection (f)(5), to require an opera­
tor to comply with all applicable federal and state laws regarding 
the disposal and treatment of hazardous materials and liquid 
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wastes in addition to the other existing requirements. The GLO 
adopts the amendment to subsection (g)(1)(G) to include the 
term "excavation sites". The GLO adopts the amendment to 
subsection (h)(3) to allow the GLO to hold a reclamation bond 
until reclamation has been successfully completed. 
The GLO adopts the amendment to §10.8, relating to Assign­
ments, Releases, Reports, Royalty Payments, Inspections, For­
feitures, and Reinstatements. The GLO adopts the amendment 
to subsection (a)(1), to prohibit assignment of a lease if it is pro­
hibited by language in the lease or permit and eliminates the 
requirement that the Land Commissioner give written consent 
before liability of the transferee begins. The GLO adopts the 
amendment to subsection (a)(2), to make a conforming change.  
The GLO adopts the amendment to subsection (a)(4), to make 
a conforming change. The GLO adopts the amendment to sub­
section (b)(1), to require a log, sample analysis or other infor­
mation from a test drill be filed with the GLO. The GLO adopts 
the amendment  to  subsection  (b)(2)  to give notice to the  lessee  
that more than one royalty report may be required when multiple 
minerals are produced under the same lease. The GLO adopts 
new subsection (b)(3) that would allow the GLO to require the 
installation and use of any reasonable method of measuring to 
insure proper measurement of the leased minerals. 
The GLO adopts the amendment to §10.9, relating to Mineral 
Awards and Patents. The GLO adopts the amendment to sub­
section §10.9(h)(2), to make a conforming change. 
PUBLIC COMMENTS 
The GLO did not receive any comments on the proposed amend­
ments. 
STATUTORY AUTHORITY 
Texas Natural Resources Code, §§31.051(3), 32.062(a), 32.205 
and 33.064. 
Cross reference to statute: Texas Natural Resources Code 
§§31.051(3), 32.062(a), 32.205 and 33.064. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Deputy Commissioner, Policy and Governmental Affairs 
General Land Office 
Effective date: December 10, 2009 
Proposal publication date: September 18, 2009 
For further information, please call: (512) 475-1859 
CHAPTER 13. LAND RESOURCES 
SUBCHAPTER A. RULES, PRACTICE, AND 
PROCEDURE FOR LAND LEASES AND 
TRADES 
31 TAC §13.1, §13.3 
The Commissioner of the Texas General Land Office (GLO) 
adopts amendments to §13.1, relating to Leases, and §13.3, 
relating to Grants and Credits. The GLO adopts the amend­
ments to §13.1 and §13.3 without changes to the proposal 
as published in the September 18, 2009, issue of the Texas 
Register (34 TexReg 6424). 
The proposed amendments were undertaken as a result of the 
passage of Senate Bill (S.B.) 654 during the 80th Texas Legisla­
ture, which amended portions of Chapter 51 of the Texas Natural 
Resources Code (TNRC). Amendments were also made to es­
tablish consistency with current practices and procedures and to 
avoid duplication with statutes and standard contract language. 
S.B. 654 modified Chapter 51 of the TNRC so that the Commis­
sioner may determine the terms and conditions of GLO leases 
and easements that authorize the use of public lands for private 
purposes. Existing provisions that required specific terms  and  
conditions or that limited the ability of the Commissioner to de­
termine the terms and conditions that are in the best interest of 
the state are amended or eliminated. 
FISCAL AND EMPLOYMENT IMPACTS 
Mr. Rene Truan, Deputy of the Professional Services Division, 
has determined that for each year of the first five years the 
adopted rule amendments will be in effect, there will be no 
significant fiscal implication to state or local government as a 
result of enforcing or administering these adopted amended 
sections. 
Mr. Truan has also determined that for each year of the first five 
years that the amended sections  as  adopted will be in effect,  
there will be no  significant economic costs to the public. 
Mr. Truan has also determined that for each year of the first five 
years that the proposed adopted sections will be in effect, the 
anticipated impact on local employment will be insignificant. 
PUBLIC BENEFIT 
Mr. Truan has determined that the public will benefit because  
with the adopted amended sections the GLO will be able to ad­
minister its leasing program, including granting of credits for im­
provements, more efficiently and the public will benefit from the  
certainty and clarity in the revised processes. The public will also 
benefit from the reduction in the number and length of the Chap­
ter 13 rules and will be able to avoid duplicitous requirements 
previously found between these rules, Chapter 51 of the TNRC 
and the GLO administrative procedures. 
SMALL BUSINESS ANALYSIS 
Mr. Truan has determined that the adopted amended sections 
will have no significant effect on small businesses during each 
year of the first five years these sections are in effect. 
TAKINGS IMPACT ASSESSMENT 
The General Land Office (GLO) has evaluated the adopted 
rulemaking in accordance with Texas Government Code, 
§2007.043(b), and §2.18 of the Attorney General’s Private 
Real Property Rights Preservation Act Guidelines, to determine 
whether a detailed takings impact assessment is required. The 
GLO has determined that the adopted rulemaking does not af­
fect private real property in a manner that requires real property 
owners to be compensated as provided by the Fifth and Four­
teenth Amendments to the United States Constitution or Article 
I, Sections 17 and 19, of the Texas Constitution. Furthermore, 
the GLO has determined that the adopted rulemaking would 
not affect any  private real property in a manner that restricts 
or limits the owner’s right to the property that would otherwise 
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exist in the absence of the rule amendments. The GLO has 
determined that the proposed rulemaking will not result in a 
taking of private property and that there are no adverse impacts 
on private property interests inasmuch as the property subject 
to the adopted amendments is owned by the state. 
CONSISTENCY WITH CMP 
The adopted rulemaking is subject to the CMP, 31 TAC 
§505.11(a)(1)(C) - (I) and §505.11(c), relating to the Actions and 
Rules Subject to the CMP. The GLO has reviewed these pro­
posed actions for consistency with the CMP’s goals and policies 
in accordance with the regulations of the Coastal Coordination 
Council (Council). The applicable goals and policies are found 
at 31 TAC §501.12, relating to Goals; §501.17, relating to Policy 
for Construction, Operation, and Maintenance of Oil and Gas 
Exploration and Production Facilities; and §501.24, relating 
to Policies for Construction of Waterfront Facilities and Other 
Structures on Submerged Lands. The adopted rulemaking 
allows the Commissioner to determine terms and conditions of 
GLO leases that authorize the use of public lands for private 
purposes, not the manner in which operations are conducted. 
Therefore, since requests for the use of coastal public land must 
continue  to  meet  the same criteria for  GLO approval,  the GLO  
had determined that the adopted amendments were distributed 
to Council members in order to provide them an opportunity to 
provide comment on the consistency of the adopted rules during 
the comment period. 
PUBLIC COMMENTS 
The GLO did not receive any comments on the amendments. 
STATUTORY AUTHORITY 
These adopted rules were modified in accordance with the au­
thority of the commissioner in §51.121 of the TNRC to set terms 
and conditions for leases and under the commissioner’s author­
ity in §51.014 of the TNRC to establish rules that carry out the 
provisions of the chapter. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Deputy Commissioner, Policy and Governmental Affairs 
General Land Office 
Effective date: December 9, 2009 
Proposal publication date: September 18, 2009 
For further information, please call: (512) 475-1859 
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SUBCHAPTER B. RIGHTS-OF-WAY OVER 
PUBLIC LANDS 
31 TAC §13.11 
The Commissioner of the Texas General Land Office (GLO) 
adopts the repeal of §13.11, relating to Application. The GLO 
adopts the repeal to §13.11 without changes to the proposal 
as published in the September 18, 2009, issue of the Texas 
Register (34 TexReg 6427). 
The repeal of §13.11 was undertaken as a result of the passage 
of Senate Bill (S.B.) 654 during the 80th Texas Legislature, which 
amended portions of Chapter 51 of the Texas Natural Resources 
Code (TNRC). Amendments and repeals were made to establish 
consistency with current practices and procedures and to avoid 
duplication with statutes and standard contract language. 
S.B. 654 modified Chapter 51 of the TNRC so that the Commis­
sioner may determine the terms and conditions of GLO leases 
and easements that authorize the use of public lands for public 
purposes. Existing provisions that required specific terms  and  
conditions or that limited the ability of the Commissioner to de­
termine the terms and conditions that are in the best interest of 
the state are amended or eliminated. 
FISCAL AND EMPLOYMENT IMPACTS 
Mr. Rene Truan, Deputy of the Professional Services Division, 
has determined that for each year of the first five years the re­
pealed rule will be in effect, there will be no significant fiscal impli­
cation to state or local government as a result of enforcing or ad­
ministering this repealed section. Administration of the adopted 
repeal of §13.11 will allow the Commissioner to determine the 
terms and conditions that are in the best interest of the state are 
amended or eliminated. 
Mr. Truan has also determined that for each year of the first five 
years that the repealed section will be in effect, there will be no 
significant economic costs to the public. 
Mr. Truan has also determined that for each year of the first five 
years that the repealed section will be in effect, the anticipated 
impact on local employment will be insignificant. 
PUBLIC BENEFIT 
Mr. Truan has determined that the public will benefit because 
with the repealed section, the GLO will be able to administer its 
right-or-way easement program more efficiently and the public 
           will benefit from the certainty and clarity in the revised processes.
The public will also benefit from the reduction in the number and 
length of the Chapter 13 rules and will be able to avoid duplicitous 
requirements previously found between these rules, Chapter 51 
of the TNRC and the GLO administrative procedures. 
SMALL BUSINESS ANALYSIS 
Mr. Truan has determined that the repealed section will have 
no significant effect on small businesses during each year of the 
first five years these sections are in effect. 
TAKINGS IMPACT ASSESSMENT 
The General Land Office (GLO) has evaluated the adopted 
rulemaking in accordance with Texas Government Code, 
§2007.043(b), and §2.18 of the Attorney General’s Private 
Real Property Rights Preservation Act Guidelines, to determine 
whether a detailed takings impact assessment is required. The 
GLO has determined that the adopted rulemaking does not af­
fect private real property in a manner that requires real property 
owners to be compensated as provided by the Fifth and Four­
teenth Amendments to the United States Constitution or Article 
I, Sections 17 and 19, of the Texas Constitution. Furthermore, 
the GLO has determined that the adopted rulemaking would 
not affect any private real property in a manner that restricts or 
limits the owner’s right to the property that would otherwise exist 
in the absence of the rule. The GLO has determined that the 
adopted rulemaking will not result in a taking of private property 
and that there are no adverse impacts on private property 
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interests inasmuch as the property subject to the adopted repeal 
is owned by the state. 
CONSISTENCY WITH COASTAL MANAGEMENT PROGRAM 
The adopted rulemaking is subject to the Coastal Management 
Program (CMP), 31 TAC §505.11(a)(1)(C) - (I) and §505.11(c), 
relating to the Actions and Rules Subject to the CMP. The 
GLO has reviewed this adopted action for consistency with the 
CMP’s goals and policies in accordance with the regulations 
of the Coastal Coordination Council (Council). The applicable 
goals and policies are found at 31 TAC §501.12, relating to 
Goals; §501.17, relating to Policy for Construction, Operation, 
and Maintenance of Oil and Gas Exploration and Production 
Facilities; and §501.24, relating to Policies for Construction 
of Waterfront Facilities and Other Structures on Submerged 
Lands. The adopted rulemaking allows the Commissioner to 
determine terms and conditions of GLO leases that authorize 
the use of public lands for private purposes, not the manner 
in which operations are conducted. Therefore, since requests 
for the use of coastal public land must continue to meet the 
same criteria for GLO approval, the GLO had determined that 
the adopted repeal was distributed to Council members in order 
to provide them an opportunity to provide comment on the 
consistency of the adopted repeal during the comment period. 
PUBLIC COMMENTS 
The GLO did not receive any comments on the repeal. 
STATUTORY AUTHORITY 
This repealed rule was modified in accordance with the author­
ity of the commissioner in §51.121 of the TNRC to set terms and 
conditions for leases and under the commissioner’s authority in 
§51.014 of the TNRC to establish rules that carry out the provi­
sions of the chapter. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Deputy Commissioner, Policy and Governmental Affairs 
General Land Office 
Effective date: December 9, 2009 
Proposal publication date: September 18, 2009 
For further information, please call: (512) 475-1859 
31 TAC §§13.12, 13.13, 13.17, 13.19 
The Commissioner of the Texas General Land Office (GLO) 
adopts amendments to §13.12, relating to Nature of the Grant; 
§13.13, relating to Renewal, Assignment, Termination; §13.17, 
relating to Fees for Right-of-Way of Easement; and §13.19, 
relating to Protection of Certain State Land. The GLO adopts 
the amendments to §§13.12, 13.13, 13.17 and 13.19 without 
changes to the proposal as published in the September 18, 
2009, issue of the Texas Register (34 TexReg 6428).  
The proposed amendments were undertaken as a result of the 
passage of Senate Bill (S.B.) 654 during the 80th Texas Legisla­
ture, which amended portions of Chapter 51 of the Texas Natural 
Resources Code (TNRC). Amendments were also made to es­
tablish consistency with current practices and procedures and to 
avoid duplication with statutes and standard contract language. 
S.B. 654 modified Chapter 51 of the TNRC so that the Commis­
sioner may determine the terms and conditions of GLO leases 
and easements that authorize the use of public lands for private 
purposes. Existing provisions that required specific terms  and  
conditions or that limited the ability of the Commissioner to de­
termine the terms and conditions that are in the best interest of 
the state are amended or eliminated. 
FISCAL AND EMPLOYMENT IMPACTS 
Mr. Rene Truan, Deputy of the Professional Services Division, 
has determined that for each year of the first five years the rule 
amendments will be in effect, there will be no significant fiscal 
implication to state or local government as a result of enforc­
ing or administering these amended sections. Administration of 
the amendments to §§13.12, 13.13, 13.17 and 13.19 will allow 
the Commissioner to determine the terms and conditions of GLO 
easements that authorize the use of public lands for private pur­
poses so that they are in the best interest of the State and ulti­
mately bring the most revenue for the Permanent School Fund. 
Mr. Truan has also determined that for each year of the first five 
years that the adopted sections as adopted will be in effect, there 
will be no significant economic costs to the public. 
Mr. Truan has also determined that for each year of the first five 
years that the adopted sections will be in effect, the anticipated 
impact on local employment will be insignificant. 
PUBLIC BENEFIT 
Mr. Truan has determined that the public will benefit because  
with the adopted amended sections the GLO will be able to ad­
minister its leasing program, including granting of credits for im­
provements, more efficiently and the public will benefit from the  
certainty and clarity in the revised processes. The public will also 
benefit from the reduction in the number and length of the Chap­
ter 13 rules and will be able to avoid duplicitous requirements 
previously found between these rules, Chapter 51 of the TNRC 
and the GLO administrative procedures. 
SMALL BUSINESS ANALYSIS 
Mr. Truan has determined that the adopted sections will have 
no significant effect on small businesses during each year of the 
first five years these sections are in effect. 
TAKINGS IMPACT ASSESSMENT 
The General Land Office (GLO) has evaluated the adopted 
rulemaking in accordance with Texas Government Code, 
§2007.043(b), and §2.18 of the Attorney General’s Private 
Real Property Rights Preservation Act Guidelines, to determine 
whether a detailed takings impact assessment is required. 
The GLO has determined that the adopted rulemaking does 
not affect private real property in a manner that requires real 
property owners to be compensated as provided by the Fifth 
and Fourteenth Amendments to the United States Constitution 
or Article I, Sections 17 and 19, of the Texas Constitution. Fur­
thermore, the GLO has determined that the adopted rulemaking 
would not affect any private real property in a manner that 
restricts or limits the owner’s right to the property that would 
otherwise exist in the absence of the rule amendments. The 
GLO has determined that the rulemaking will not result in a 
taking of private property and that there are no adverse impacts 
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on private property interests inasmuch as the property subject 
to the adopted amendments is owned by the state. 
CONSISTENCY WITH CMP 
The adopted rulemaking is subject to the CMP, 31 TAC 
§505.11(a)(1)(C) - (I) and §505.11(c), relating to the Actions and 
           Rules Subject to the CMP. The GLO has reviewed these adopted
actions for consistency with the CMP’s goals and policies in 
accordance with the regulations of the Coastal Coordination 
Council (Council). The applicable goals and policies are found 
at 31 TAC §501.12, relating to Goals; §501.17, relating to Policy 
for Construction, Operation, and Maintenance of Oil and Gas 
Exploration and Production Facilities; and §501.24, relating 
to Policies for Construction of Waterfront Facilities and Other 
Structures on Submerged Lands. The adopted rulemaking 
allows the Commissioner to determine terms and conditions of 
GLO leases that authorize the use of public lands for private 
purposes, not the manner in which operations are conducted. 
Therefore, since requests for the use of coastal public land must 
continue  to  meet  the same criteria for  GLO approval,  the GLO  
had determined that the adopted amendments were distributed 
to Council members in order to provide them an opportunity to 
provide comment on the consistency of the adopted rules during 
the comment period. 
PUBLIC COMMENTS 
The GLO did not receive any comments on the amendments. 
STATUTORY AUTHORITY 
These adopted rules were modified in accordance with the au­
thority of the commissioner in §51.121 of the TNRC to set terms 
and conditions for leases and under the commissioner’s author­
ity in §51.014 of the TNRC to establish rules that carry out the 
provisions of the chapter. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Deputy Commissioner, Policy and Governmental Affairs 
General Land Office 
Effective date: December 9, 2009 
Proposal publication date: September 18, 2009 
For further information, please call: (512) 475-1859 
PART 2. TEXAS PARKS AND 
WILDLIFE DEPARTMENT 
CHAPTER 58. OYSTERS AND SHRIMP 
SUBCHAPTER A. STATEWIDE OYSTER 
FISHERY PROCLAMATION 
31 TAC §58.11, §58.21 
The Texas Parks and Wildlife Commission adopts amendments 
to §58.11, concerning Definitions, and §58.21, concerning Tak­
ing or Attempting to Take Oysters from Public Oyster Beds: Gen­
eral Rules, without changes to the proposed text as published in 
the July 24, 2009, issue of the Texas Register (34 TexReg 4843). 
The amendment to §58.11 implements the provisions of Senate 
Bill 2379, enacted by the 81st Texas Legislature (2009), which 
amended Parks and Wildlife Code, Chapter 76, to add definitions 
for "barrel of oysters," "natural oyster bed," and "open season." 
The amendment adds those definitions to the current rule. The 
amendment also replaces references to the Texas Department 
of Health Seafood Safety Division, which has been reorganized 
and renamed, with references to the Texas Department of State 
Health Services, which is the state agency responsible for health 
certification of shellfish. 
The amendment to §58.21 closes public oyster reefs in the East 
Bay Approved Area in Galveston Bay for two harvest seasons, 
which will allow for oyster habitat to repopulate with oysters and 
for those oysters to reach market size. Private oyster leases 
are not affected by the closure. The amendment also replaces 
a reference in subsection (c) to the Texas Department of Health 
Seafood Safety Division, which has been reorganized and re­
named and is now the Texas Department of State Health Ser­
vices. The Texas Department of State Health Services is the 
state agency responsible for health certification of shellfish. 
Under Parks and Wildlife Code, §76.033, the department is re­
quired to specify the exact area of beds or reefs from which 
oysters may be taken. Additionally, Parks and Wildlife Code, 
§76.115, authorizes the commission to close an area to the tak­
ing of oysters when the commission finds that the area is being 
overworked or damaged or the area is to be reseeded or re­
stocked. Under Parks and Wildlife Code, §76.116, oysters can­
not be taken from an area that has been closed by the Depart­
ment of State Health Services (DSHS). DSHS currently allows 
the harvest of oysters in approved areas of Galveston Bay and 
the department by permit regulates that harvest. 
The last complete pre-Hurricane Ike harvest season for public 
reefs (November 1, 2007 - April 30, 2008) and private lease reefs 
(September 1, 2007 - August 31, 2008) in East Bay showed that 
East Bay accounted for 19% (691,964 lbs.) of coastwide oyster 
harvest and 25% of total oyster harvest from the Galveston Bay 
Complex. The 15 private lease sites located within the proposed 
closure area accounted for 45% (311,010 lbs.) of all oysters 
harvested from East Bay. Total ex-vessel values (the value of 
the oysters landed) during that season totaled $2.4 million, 20% 
of the coastwide value of oyster landings. 
When Hurricane Ike struck the Texas gulf coast region on 
September 13, 2008, it caused extensive damage to the oyster 
reef habitat in East Bay. The damage was mainly caused by 
siltation on the reefs and the deposition of sediment on reef 
material. This siltation does not allow for spat (juvenile oysters) 
to set on the reef and begin the process of oyster reef repopu­
lation. Sidescan sonar surveys conducted by department staff 
indicated an approximately 50-60% loss of oyster habitat in 
Galveston Bay due to heavy sedimentation/siltation and debris 
over consolidated reefs. The impact was greatest in East Bay, 
where over 80% of oyster habitat was lost. 
In order to repopulate the reefs in East Bay, the department has 
begun a restoration effort on approximately 20 acres in East 
Galveston Bay. This effort involves placing additional cultch 
(reef) material on damaged areas, allowing spat to attach to 
the material so that restoration can begin. A portion of the 20 
acres will be set aside as a research reef. Total oyster reef area 
permitted for this effort is 350 acres. 
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The department has determined that the reefs must be closed 
to harvest for at least two years in order to repopulate the public 
oyster reefs in East Bay and allow oysters to reach market size. 
The rules as adopted will function by updating definitions to re­
flect changes to terminology made by the legislature, and by 
closing specific areas of East Galveston Bay to the harvest of 
oysters. 
One commenter opposed adoption of the portion of the proposed 
rules that closed certain portions of East Galveston Bay to the 
harvest of oysters and stated that the department should use 
prop-wash deflectors to remove silt from damaged oyster reefs. 
The department disagrees with the comment and responds that 
the efficacy of prop-wash deflectors in cleaning siltation off of 
oyster reefs for repopulation has been looked at but due to the 
reef profiles in East Bay the department prefers to employ re-
population strategies of placing cultch material or using bagless 
dredges. In addition, the department will continue to look for the 
most efficient and cost effective rehabilitation strategies but the 
proposal to close the area will enable any strategy to be ben­
efited by allowing oysters to reach market sizes. No changes 
were made as a result of the comment. 
The department received 12 comments supporting adoption of 
the proposed amendments. 
No groups or associations commented in support of or in oppo­
sition to the adoption of the proposed amendments. 
The amendments are adopted under Parks and Wildlife Code, 
§76.301, which authorizes the commission to regulate the taking, 
possession, purchase, and sale of oysters. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a  valid exercise  of the  agency’s  
legal authority. 





Texas Parks and Wildlife Department 
Effective date: December 6, 2009 
Proposal publication date: July 24, 2009 
For further information, please call: (512) 389-4775 
PART 5. BOARDS FOR LEASE OF 
STATE-OWNED LANDS 
CHAPTER 201. OPERATIONS OF THE TEXAS 
PARKS AND WILDLIFE DEPARTMENT AND 
TEXAS DEPARTMENT OF CRIMINAL JUSTICE 
BOARD FOR LEASE 
31 TAC §201.6 
The Texas General Land Office (GLO), Texas Parks and Wildlife 
Department (TPWD), and Texas Department of Criminal Justice 
(TDCJ) Boards for Lease adopt amendments to §201.6 relating 
to Lessee Responsibility. The amendments are adopted without 
changes to the proposal as published in the August 28, 2009, 
issue of the Texas Register (34 TexReg 5889) and will be not be 
republished. 
BACKGROUND, REASONED JUSTIFICATION, AND SUM­
MARY OF THE FACTUAL BASIS FOR THE ADOPTED RULES 
The purpose of the adopted amendments is to clarify the rules, 
to change certain permissive rules to mandatory rules and to 
conform the rules to other existing rules located in Chapter 201. 
The adopted amendments will enable the GLO to administer the 
board for lease rules more concisely, fairly and efficiently. 
The adopted amendment to §201.6(i) clarifies when GLO staff 
approval for surface commingling is required. The adopted 
amendment to §201.6(m) permit the use of full well stream 
meters in lieu of separators with the submittal of appropriate 
data and the approval of GLO staff. 
FISCAL IMPACTS 
Larry Laine, Chief Clerk/Deputy Land Commissioner has de­
termined that for each year of the first five years the adopted 
amendments will be in effect, there will be no fiscal implications 
for state government as a result of enforcing or administering 
the readoption and amendments. Larry Laine does not antici­
pate incurring any additional costs as a result of administering 
the adopted rule amendments. Larry Laine has determined that 
there will be no fiscal implications for local governments. 
PUBLIC BENEFIT/COST ANALYSIS 
Larry Laine has determined that for each year of the first five 
years the amendments are adopted to be in effect, the public 
benefit will be improved operation of the GLO and better conser­
vation of state resources. 
SMALL BUSINESS ANALYSIS 
Larry Laine has determined that there may be some economic 
cost to small businesses, micro-businesses, and individuals 
based on the adopted amendments. The total costs for an 
individual, small business, or micro-business associated with 
compliance will vary depending on the different situations and 
choices made by each individual, small business, or micro-busi­
ness. Further, the GLO does not have information on these 
businesses’ gross receipts, sales revenues, or labor costs. 
Therefore, the GLO is not able to determine the exact cost of 
compliance. 
EMPLOYMENT IMPACT 
Larry Laine does not anticipate any employment impact as a re­
sult of administering the adopted rule amendments. 
PUBLIC COMMENT 
The GLO did not receive any comments on the proposed amend­
ments. 
STATUTORY AUTHORITY 
Chapter 34 of the Texas Natural Resources Code at §34.065. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 20, 
2009. 
TRD-200905383 
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Trace Finley 
Deputy Commissioner, Policy and Governmental Affairs, General Land 
Office 
Boards for Lease of State-Owned Lands 
Effective date: December 10, 2009 
Proposal publication date: August 28, 2009 
For further information, please call: (512) 475-1859 
TITLE 34. PUBLIC FINANCE 
PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 
CHAPTER 3. TAX ADMINISTRATION 
SUBCHAPTER V. FRANCHISE TAX 
34 TAC §3.572, §3.577 
The Comptroller of Public Accounts adopts the repeal of §3.572, 
concerning 1992 transition and §3.577, concerning credit for 
sales tax paid on property used in manufacturing, without 
changes to the proposed text as published in the October 2, 
2009, issue of the Texas Register (34 TexReg 6839). These 
sections are being repealed as they apply only to reports that 
are beyond the statute of limitations. The adopted repeals 
are a result of a rules review of Texas Administrative Code, 
Title 34, Part 1, Chapter 3, Subchapter V, conducted by the 
comptroller. The rules review was performed under Government 
Code, §2001.039, and concluded that these sections are now 
obsolete. 
No comments were received regarding adoption of the repeal. 
The repeals are adopted under Tax Code, §111.002, which pro­
vides the comptroller with the authority to prescribe, adopt, and 
enforce rules relating to the administration and enforcement of 
the provisions of Tax Code, Title 34. 
The repeals implement Government Code, §2001.039, which 
authorizes a state agency to repeal rules that are no longer nec­
essary as a result of a rule review performed under that section. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Comptroller of Public Accounts 
Effective date: December 6, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 475-0387 
CHAPTER 13. UNCLAIMED PROPERTY 
REPORTING AND COMPLIANCE 
34 TAC §§13.16 - 13.19 
The Comptroller of Public Accounts adopts new §13.16, con­
cerning applicability; §13.17, concerning definitions; §13.18, 
concerning provisions of information to the comptroller; and 
§13.19, concerning limitations, without changes to the proposed 
text as published in the October 2, 2009, issue of the Texas 
Register (34 TexReg 6840). The new sections are necessary to 
implement Senate Bill 1589, 81st Legislature, 2009, and to bet­
ter enable the comptroller’s office and the Department of Public 
Safety, Employees Retirement System, Teacher Retirement 
System, and Texas Workforce Commission to share information 
and identify persons who are entitled to unclaimed property. 
Senate Bill 1589 creates a process by which the Department of 
Public Safety, Employees Retirement System, Teacher Retire­
ment System, and Texas Workforce Commission will share cer­
tain information with the comptroller’s office in an effort to identify 
persons that are entitled to unclaimed property reported to the 
comptroller. Senate Bill 1589 requires the comptroller to adopt 
rules regarding the format in which the information shall be pro­
vided to the comptroller by the relevant agencies. 
No comments were received regarding adoption of the new 
rules. 
The new rules are authorized under Government Code, 
§§411.0111, 811.010 and 821.010, and Labor Code, §301.086, 
which requires the comptroller to develop rules regarding the 
sharing of information with the comptroller to aid in indentifying 
persons entitled to unclaimed property held with the comptroller. 
The new rules implement Government Code, §§411.0111, 
811.010 and 821.010, and Labor Code, §301.086. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Comptroller of Public Accounts 
Effective date: December 7, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 475-0387 
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 
PART 1. TEXAS DEPARTMENT OF  
PUBLIC SAFETY 
CHAPTER 15. DRIVER LICENSE RULES 
SUBCHAPTER A. LICENSING REQUIRE­
MENTS 
37 TAC §15.5, §15.7 
The Texas Department of Public Safety (the Department) adopts 
amendments to §15.5 and §15.7, concerning Driver License 
Rules, without changes to the proposed text as published in the 
August 7, 2009, issue of  the  Texas Register (34 TexReg 5327).  
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♦ ♦ ♦ Adoption of amendments to the sections is necessary in order 
to further align the rules with existing statute and to repeal rules 
addressed in statute. Terms have been modified to align with 
industry standards, i.e., "driver’s" to "driver" and "instruction per­
mit" to "learner license." Rule changes also provide that licenses 
issued by the Department, including driver licenses, minor’s re­
stricted driver licenses, learner licenses, and occupational and 
interlock licenses will be issued with a photograph with current 
information being  displayed on each license or identification cer­
tificate issued. 
No comments were received regarding adoption of the amend­
ments. 
The amendments are adopted pursuant to Texas Government 
Code, §411.004(3), which authorizes the Public Safety Commis­
sion to adopt rules considered necessary for carrying out the 
Department’s work; and Texas Transportation Code, §521.165. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Public Safety 
Effective date: December 13, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 424-5848 
37 TAC §15.8 
The Texas Department of Public Safety (the Department) adopts 
the repeal of §15.8, concerning Driver License Rules, without 
changes to the proposed text as published in the August 7, 2009, 
issue of the Texas Register (34 TexReg 5328).  
Adoption of the repeal of §15.8 is necessary as Subchapter D of 
the Transportation Code provides for the classification of driver 
licenses. 
No comments were received regarding adoption of the repeal. 
The repeal is adopted pursuant to Texas Government Code, 
§411.004(3), which authorizes the Public Safety Commission to 
adopt rules considered necessary for carrying out the Depart­
ment’s work; and Texas Transportation Code, §521.165. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Public Safety 
Effective date: December 13, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 424-5848 
SUBCHAPTER B. APPLICATION 
REQUIREMENTS--ORIGINAL, RENEWAL, 
DUPLICATE, IDENTIFICATION CERTIFICATES 
37 TAC §§15.21 - 15.23, 15.25 - 15.31, 15.33 - 15.40, 15.42, 
15.44, 15.48 
The Texas Department of Public Safety (the Department) adopts 
amendments to §§15.21 - 15.23, 15.25 - 15.27, 15.29 - 15.31, 
15.33 - 15.40, 15.42, 15.44, and 15.48, concerning Driver Li­
cense Rules, without changes to the proposed text as published 
in the August 7, 2009, issue of the Texas Register (34 TexReg 
5329) and will not be republished. Section 15.28 is adopted 
with changes and will be republished. Changes were made to 
§15.28(f) to correct a citation which was listed in error. 
Adoption of amendments to the sections is necessary in order 
to further align the rules with existing statute and to repeal rules 
addressed in statute. Terms have been modified to align with 
industry standards, i.e., "driver’s" to "driver" and "instruction per­
mit" to "learner license." Rule changes also provide that licenses 
issued by the department, including driver licenses, minor’s re­
stricted driver licenses, learner licenses, and occupational and 
interlock licenses will be issued with a photograph with current 
information being  displayed on each license or identification cer­
tificate issued. 
No comments were received regarding adoption of the amend­
ments. 
The amendments are adopted pursuant to Texas Government 
Code, §411.004(3), which authorizes the Public Safety Commis­
sion to adopt rules considered necessary for carrying out the 
Department’s work; and Texas Transportation Code, §521.165. 
§15.28. Minor’s Restricted Driver License Application. 
(a) A minor’s authorization certificate for licensing privileges 
is obtained by submitting a minor’s restricted driver license applica­
tion to the department establishing the necessity for a minor age 15-18 
to drive under the provisions set out in Texas Transportation Code, 
§521.223. Such applications may be obtained from any Texas Depart­
ment of Public Safety office or by writing the Texas Department of Pub­
lic Safety, Customer Service, Box 4087, Austin, Texas 78773-0370, or 
online at www.txdps.state.tx.us. 
(b) Persons applying for a driver’s license under the provisions 
of Texas Transportation Code, §521.223, must provide evidence of: 
(1) completion of a driver training course approved by the 
department; and 
(2) an unusual economic hardship that is affecting the ap­
plicant’s family to the extent of being denied the basic necessities for 
existence. Persons who can meet the criteria in subparagraphs (A) ­
(H) of this paragraph will be considered for licensing under the un­
usual economic hardship provisions. 
(A) The applicant is married and maintaining a separate 
household apart from the parent or guardian. 
(B) The applicant is the head of a household other than 
as a married person. 
(C) The applicant has dependent children and must 
drive to ensure the welfare of the children. 
(D) The applicant is the only person eligible for a 
driver’s license in the household. 
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(E) The applicant is the only person eligible for a 
driver’s license other than the head of the household and when the head 
of the household is absent from the residence for sustained periods of 
time due to work and it is not practical to return home each day and 
licensing of the applicant is necessary to sustain the household. 
(F) The applicant attends school and must work to pro­
vide the basic necessities for existence of the family and the transport­
ing of the applicant would create a hardship on the applicant’s family if 
other family members must be absent from their employment to trans­
port the applicant to or from work and other means of transportation 
are not available. 
(G) The applicant needs transportation to and from 
school and school bus or public transportation is not provided or 
unavailable. Travel to participate in school activities such as sports, 
band, etc., will not be considered a sufficient reason to establish an 
unusual economic hardship. 
(H) The applicant is engaged in farm or ranch work for 
parents or guardian and driving by the applicant is necessary in order 
for the family to carry on essential farming or ranching activity which 
is the primary source of family income. 
(3) a sickness or illness of a family member that makes 
driving by the applicant necessary in order to provide medical attention 
to such family member and no other practical means to do so are avail­
able or licensing of the applicant is necessary to sustain the household 
because of such family member’s physical condition. Person applying 
for a license under this provision must present a signed statement from 
the attending physician attesting to the fact that the family member in 
question should not drive because of the medical condition. Such state­
ment must include the nature of the illness. 
(4) enrollment in a vocational education program by pre­
senting certification from the school principal attesting to enrollment 
of the applicant and the course is approved under the Texas Education 
Code, §21.101, and the course is recognized by the school for academic 
credit and that driving by the applicant is necessary to pursue such pro­
gram. 
(c) Applicants for a driver’s license under the provisions of 
Texas Transportation Code, §21.223, must present evidence of: 
(1) an economic emergency that is of such a nature that im­
mediate relief is necessary to prevent the applicant’s family from being 
denied the basic necessities for existence. Those conditions applicable 
to unusual economic hardship under subsection (b)(2) of this section 
also apply to economic emergency. 
(2) a family illness or disability that is of such a nature that 
licensing of the applicant is necessary to provide a family member with 
transportation to receive medical attention or to sustain the household. 
The applicable requirements for sickness or illness under subsection 
(b)(3) of this section also apply to family illness or disability. 
(3) a death of an immediate family member makes tempo­
rary driving by the applicant necessary to provide relief to the appli­
cant’s immediate family in carrying on routine or special family needs 
because of such death. 
(d) Fourteen-year-old applicants applying for authority to en­
roll in an approved driver training course under the provisions of Texas 
Transportation Code, §521.223, must present evidence as required of 
applicants under subsection (b)(2), (3), or (4) of this section. Appli­
cants approved for early enrollment authority may only be enrolled in 
the classroom portion of the driver training program. 
(e) The department may require evidence or conduct an inves­
tigation for the purpose of confirming information furnished on any 
application for a driver’s license or early enrollment authority under 
Texas Transportation Code, §521.223. 
(f) The driver training course referred to in Texas Transporta­
tion Code, §521.223, must conform to 19 TAC §§176.1001 - 176.1019 
concerning Rules on Minimum Standards for Operation of Licensed 
Texas Driver Education Schools and/or §§31.1 - 31.6 of this title 
(relating to Standards for an Approved Motorcycle Operator Training 
Course). 
(g) Minors restricted driver license application must be exe­
cuted by an authorized adult in behalf of a minor with the adult and the 
minor signing the form and presenting it in person at a driver’s  license  
office. 
(h) Only a parent, guardian, or person having custody of a mi­
nor may make application in his behalf, or if such minor has no parent, 
guardian, or custodian, then an employer or county judge may apply in 
behalf of the minor. 
(i) The minor’s authorization must be presented within 45 days 
after approval as the required authorization for the minor to be given 
a driver’s license examination, except 14-year-old applicants applying 
for early enrollment in a driver education class. 
(j) Any restriction approved on the minor’s restricted driver’s 
license application by the department or by court order, and found by 
the department to be necessary and not in conflict with the original 
authorization or court order, must be added to the license. Restrictions 
will normally be the time frame and area necessary to relieve a hardship 
or emergency. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Public Safety 
Effective date: December 13, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 424-5848 
37 TAC §15.41, §15.47 
The Texas Department of Public Safety (the Department) adopts 
the repeal of §15.41 and §15.47, concerning Driver License 
Rules, without changes to the proposed text as published in the 
August 7, 2009, issue of the Texas Register (34 TexReg 5333).  
Adoption of repeal of §15.41 is necessary as the voter registra­
tion form is now an automated process in the driver license sys­
tem. Adoption of repeal of §15.47, specific to the electronically 
readable information on the magnetic stripe of a driver license, 
commercial driver license, or identification card, is necessary as 
§521.126 of the Transportation Code provides for the provisions 
of electronically readable information on a driver license or iden­
tification card. 
No comments were received regarding adoption of the repeals. 
The repeals are adopted pursuant to Texas Government Code, 
§411.004(3), which authorizes the Public Safety Commission to 
ADOPTED RULES December 4, 2009 34 TexReg 8785 
♦ ♦ ♦ 
adopt rules considered necessary for carrying out the Depart­
ment’s work; and Texas Transportation Code, §521.165. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Public Safety 
Effective date: December 13, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 424-5848 
♦ ♦ ♦ 
SUBCHAPTER C. EXAMINATION 
REQUIREMENTS 
37 TAC §§15.52, 15.54, 15.56, 15.59 
The Texas Department of Public Safety (the Department) adopts 
amendments to §§15.52, 15.54, 15.56, and 15.59, concerning 
Driver License Rules, without changes to the proposed text as 
published in the August 7, 2009, issue of the Texas Register (34 
TexReg 5333). 
Adoption of amendments to the sections is necessary in order 
to further align the rules with existing statute and to repeal rules 
addressed in statute. Terms have been modified to align with 
industry standards, i.e., "driver’s" to "driver" and "instruction per­
mit" to "learner license." Rule changes also provide that licenses 
issued by the department, including driver licenses, minor’s re­
stricted driver licenses, learner licenses, and occupational and 
interlock licenses will be issued with a photograph with current 
information being displayed on each license or identification cer­
tificate issued. 
No comments were received regarding adoption of the amend­
ments. 
The amendments are adopted pursuant to Texas Government 
Code, §411.004(3), which authorizes the Public Safety Commis­
sion to adopt rules considered necessary for carrying out the 
Department’s work; and Texas Transportation Code, §521.165. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Public Safety 
Effective date: December 13, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 424-5848 
SUBCHAPTER D. DRIVER IMPROVEMENT 
37 TAC §§15.81 - 15.83, 15.85, 15.87 
The Texas Department of Public Safety (the Department) adopts 
amendments to §§15.81 - 15.83, 15.85, and 15.87, concerning 
Driver License Rules, without changes to the proposed text as 
published in the August 7, 2009, issue of the Texas Register (34 
TexReg 5335). 
Adoption of amendments to the sections is necessary in order 
to further align the rules with existing statute and to repeal rules 
addressed in statute. Terms have been modified to align with 
industry standards, i.e., "driver’s" to "driver" and "instruction per­
mit" to "learner license." Rule changes also provide that licenses 
issued by the department, including driver licenses, minor’s re­
stricted driver licenses, learner licenses, and occupational and 
interlock licenses will be issued with a photograph with current 
information being  displayed on each license or identification cer­
tificate issued. 
No comments were received regarding adoption of the amend­
ments. 
The amendments are adopted pursuant to Texas Government 
Code, §411.004(3), which authorizes the Public Safety Commis­
sion to adopt rules considered necessary for carrying out the 
Department’s work; and Texas Transportation Code, §521.165. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Public Safety 
Effective date: December 13, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 424-5848 
♦ ♦ ♦ 
SUBCHAPTER E. RECIPROCITY IN DRIVER  
LICENSING 
37 TAC §§15.91 - 15.93 
The Texas Department of Public Safety (the Department) adopts 
amendments to §§15.91 - 15.93, concerning Driver License 
Rules, without changes to the proposed text as published in the 
August 7, 2009, issue of the Texas Register (34 TexReg 5336). 
Adoption of amendments to the sections is necessary in order 
to further align the rules with existing statute and to repeal rules 
addressed in statute. Terms have been modified to align with 
industry standards, i.e., "driver’s" to "driver" and "instruction per­
mit" to "learner license." Rule changes also provide that licenses 
issued by the department, including driver licenses, minor’s re­
stricted driver licenses, learner licenses, and occupational and 
interlock licenses will be issued with a photograph with current 
information being displayed on each license or identification cer­
tificate issued. Additionally, §15.91 is reformatted in order to al­
low for revisions regarding the nations to which the department 
has obtained a license reciprocal agreement. 
34 TexReg 8786 December 4, 2009 Texas Register 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
No comments were received regarding adoption of the amend­
ments. 
The amendments are adopted pursuant to Texas Government 
Code, §411.004(3), which authorizes the Public Safety Commis­
sion to adopt rules considered necessary for carrying out the 
Department’s work; and Texas Transportation Code, §521.165. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Public Safety 
Effective date: December 13, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 424-5848 
SUBCHAPTER F. REGULATIONS IN 
MAINTAINING DRIVER RECORDS 
37 TAC §15.101 
The Texas Department of Public Safety (the Department) adopts 
amendments to §15.101, concerning Driver License Rules, with­
out changes to the proposed text as published in the August 7, 
2009, issue of the Texas Register (34 TexReg 5340). 
Adoption of amendments to the section is necessary in order to 
further align the rules with existing statute and to repeal rules 
addressed in statute. Terms have been modified to align with in­
dustry standards, i.e., "driver’s" to "driver," "accident" to "crash" 
and "instruction permit" to "learner license." Rule changes also 
provide that licenses issued by the department, including driver 
licenses, minor’s restricted driver licenses, learner licenses, and 
occupational and interlock licenses will be issued with a photo­
graph with current information being displayed on each license 
or identification certificate issued. 
No comments were received regarding adoption of the amend­
ments. 
The amendments are adopted pursuant to Texas Government 
Code, §411.004(3), which authorizes the Public Safety Commis­
sion to adopt rules considered necessary for carrying out the 
Department’s work; and Texas Transportation Code, §521.165. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Public Safety 
Effective date: December 13, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 424-5848 
SUBCHAPTER G. DENIAL OF RENEWAL 
OF DRIVER’S LICENSE FOR FAILURE TO 
APPEAR FOR TRAFFIC VIOLATION 
37 TAC §15.111, §15.112 
The Texas Department of Public Safety (the Department) adopts 
the repeal of §15.111 and §15.112, concerning Driver License 
Rules, without changes to the proposed text as published in the 
August 7, 2009, issue of the Texas Register (34 TexReg 5341).  
Adoption of the repeal of §15.111, specific to the purpose and 
scope for the renewal of driver license for failure to appear for 
traffic violations, is necessary as provisions regarding purpose 
and scope may be found in Texas Transportation Code, Chapter 
706. Repeal of §15.112, specific to the  Authority to Enter In­
terlocal Contract for services of denying the renewal of driver’s 
license for failure to appear for traffic violation, is necessary as 
these provisions may be found in Texas Transportation Code, 
Chapter 706. 
No comments were received regarding adoption of the repeals. 
The repeals are adopted pursuant to Texas Government Code, 
§411.004(3), which authorizes the Public Safety Commission to 
adopt rules considered necessary for carrying out the Depart­
ment’s work; and Texas Transportation Code, §521.165. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Public Safety 
Effective date: December 13, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 424-5848 
SUBCHAPTER G. DENIAL OF RENEWAL OF 
DRIVER LICENSE FOR FAILURE TO APPEAR 
FOR TRAFFIC VIOLATION 
37 TAC §15.113, §15.114 
The Texas Department of Public Safety (the Department) adopts 
amendments to §15.113 and §15.114, concerning Driver License 
Rules, without changes to the proposed text as published in the 
August 7, 2009, issue of the Texas Register (34 TexReg 5342).  
ADOPTED RULES December 4, 2009 34 TexReg 8787 
♦ ♦ ♦ 
Adoption of amendments to the section is necessary in order to 
further align the rules with existing statute and to repeal rules 
addressed in statute. Terms have been modified to align with in­
dustry standards, i.e., "driver’s" to "driver," "accident" to "crash" 
and "instruction permit" to "learner license." Rule changes also 
provide that licenses issued by the department, including driver 
licenses, minor’s restricted driver licenses, learner licenses, and 
occupational and interlock licenses will be issued with a photo­
graph with current information being displayed on each license 
or identification certificate issued. 
No comments were received regarding adoption of the amend­
ments. 
The amendments are adopted pursuant to Texas Government 
Code, §411.004(3), which authorizes the Public Safety Commis­
sion to adopt rules considered necessary for carrying out the 
Department’s work; and Texas Transportation Code, §521.165. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Public Safety 
Effective date: December 13, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 424-5848 
♦ ♦ ♦ 
SUBCHAPTER H. ADVERTISING 
37 TAC §15.131 
The Texas Department of Public Safety (the Department) adopts 
amendments to §15.131, concerning Driver License Rules, with­
out changes to the proposed text as published in the August 7, 
2009, issue of the Texas Register (34 TexReg 5343).  
Adoption of amendments to the section is necessary in order 
to further align the rule with existing statute and to repeal rules 
addressed in statute. Terms have been modified to align with 
industry standards, i.e., "driver’s" to "driver," "accident" to "crash" 
and "instruction permit" to "learner license." 
No comments were received regarding adoption of the amend­
ments. 
The amendments are adopted pursuant to Texas Government 
Code, §411.004(3), which authorizes the Public Safety Commis­
sion to adopt rules considered necessary for carrying out the 
Department’s work; and Texas Transportation Code, §521.165. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Public Safety 
Effective date: December 13, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 424-5848 
♦ ♦ ♦ 
SUBCHAPTER J. DRIVER RESPONSIBILITY 
PROGRAM 
37 TAC §15.163 
The Texas Department of Public Safety (the Department) adopts 
amendments to §15.163, concerning Driver License Rules, with­
out changes to the proposed text as published in the August 7, 
2009, issue of the Texas Register (34 TexReg 5343). 
Adoption of amendments to the section is necessary in order to 
further align the rules with existing statute and to repeal rules 
addressed in statute. Terms have been modified to align with in­
dustry standards, i.e., "driver’s" to "driver," "accident" to "crash" 
and "instruction permit" to "learner license." Rule changes also 
provide that licenses issued by the department, including driver 
licenses, minor’s restricted driver licenses, learner licenses, and 
occupational and interlock licenses will be issued with a photo­
graph with current information being displayed on each license 
or identification certificate issued. 
No comments were received regarding adoption of the amend­
ments. 
The amendments are adopted pursuant to Texas Government 
Code, §411.004(3), which authorizes the Public Safety Commis­
sion to adopt rules considered necessary for carrying out the 
Department’s work; and Texas Transportation Code, §521.165. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Public Safety 
Effective date: December 13, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 424-5848 
CHAPTER 16. COMMERCIAL DRIVER 
LICENSE 
SUBCHAPTER A. LICENSING REQUIRE­
MENTS, QUALIFICATIONS, RESTRICTIONS, 
AND ENDORSEMENTS 
37 TAC §§16.3, 16.4, 16.8, 16.9, 16.11, 16.12 
The Texas Department of Public Safety (the Department) adopts 
amendments to §§16.3, 16.4, 16.8, 16.9, and 16.11, concern­
34 TexReg 8788 December 4, 2009 Texas Register 
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ing Commercial Driver License, without changes to the proposed 
text as published in the August 7, 2009, issue of the Texas Regis-
ter (34 TexReg 5345) and will not be republished. Section 16.12 
is adopted with changes and will be republished. Changes were 
made to the proposed text of §16.12 due to an editing error. 
Adoption of amendments to the sections is necessary in order to 
address Federal Motor Carrier Safety Administration (FMCSA) 
findings during the 2006 review of Texas’ CDL program. These 
amendments further align Chapter 16 rules to new and previ­
ously existing statutory requirements governing Commercial 
Driver License issuance procedures where FMCSA determined 
the statute and/or rule was not clear enough for enforcement 
purposes. Amendments also change the title of the chapter to 
"Commercial Driver License." 
No comments were received regarding adoption of the amend­
ments. 
The amendments are adopted pursuant to Texas Government 
Code, §411.004(3), which authorizes the Public Safety Commis­
sion to adopt rules considered necessary for carrying out the 
Department’s work; and Texas Transportation Code, §521.165. 
§16.12. Endorsements. 
(a) T--Double/Triple Trailer (commercial driver license and 
noncommercial driver license). This endorsement authorizes the 
holder to tow more than one trailer. 
(b) P--Passenger Vehicles (CDL only). This endorsement au­
thorizes the holder to operate a vehicle which is designed to transport 
16 or more passengers, including the driver. 
(c) N--Tank Vehicle (CDL only). This endorsement authorizes 
the holder to operate a vehicle or combination of vehicles which are de­
signed to transport any liquid or gaseous materials within a tank that 
is either permanently or temporarily attached to the vehicle or chassis. 
Such vehicles include, but are not limited to, cargo tanks and portable 
tanks, as defined  in 49 CFR, Part 171. A CDL tank endorsement is re­
quired if the cargo tank has a bulk packaging over 119 gallons for liq­
uids, or a water capacity greater than 1,000 pounds as a receptacle for a 
gas if they are permanently attached to or form a part of a motor vehicle, 
or is not permanently attached to a motor vehicle but which, by reason 
of its size, construction or attachment to a motor vehicle is loaded or 
unloaded without being removed from the motor vehicle and is not built 
to the specifications for cylinders, or portable tanks. A portable tank is 
defined as a bulk packaging (except a cylinder having a water capacity 
of 1,000 pounds or less) designed primarily to be loaded onto, or on 
or temporarily attached to a transport vehicle and equipped with skids, 
mounting, or accessories to facilitate handling of the tank by mechan­
ical means. A portable tank that meets the bulk packaging definition 
described in this subsection requires a CDL with a tank endorsement. 
However, this definition does not include portable tanks having a rated 
capacity under 1,000 gallons. 
(d) H--Hazardous Materials (CDL only). This endorsement 
authorizes the holder to operate a vehicle or combination of vehicles 
which are required to be placarded under the Hazardous Materials 
Transportation Act (49 USC §1801 et seq.). 
(e) S--School Bus (CDL only). This endorsement authorizes 
the holder to operate a school bus. 
(f) X--Combination of N and H (CDL only). This endorse­
ment is used to combine the endorsements N and H. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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Effective date: December 13, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 424-5848 
SUBCHAPTER B. APPLICATION 
REQUIREMENTS AND EXAMINATIONS 
37 TAC §§16.34, 16.47, 16.48, 16.50, 16.51 
The Texas Department of Public Safety (the Department) adopts 
amendments to §§16.34, 16.47, 16.48, 16.50, and 16.51, con­
cerning Commercial Driver License, without changes to the pro­
posed text as published in the August 7, 2009, issue of the Texas 
Register (34 TexReg 5349). 
Adoption of amendments to the sections is necessary in order to 
address Federal Motor Carrier Safety Administration (FMCSA) 
findings during the 2006 review of Texas’ CDL program. These 
amendments further align Chapter 16 rules to new and previ­
ously existing statutory requirements governing Commercial 
Driver License issuance procedures where FMCSA determined 
the statute and/or rule was not clear enough for enforcement 
purposes. 
No comments were received regarding adoption of the amend­
ments. 
The amendments are adopted pursuant to Texas Government 
Code, §411.004(3), which authorizes the Public Safety Commis­
sion to adopt rules considered necessary for carrying out the 
Department’s work; and Texas Transportation Code, §521.165. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Public Safety 
Effective date: December 13, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 424-5848 
SUBCHAPTER C. CHANGE OF LICENSE 
STATUS, RENEWALS, SURRENDER OF 
LICENSE, FEES 
37 TAC §§16.71 - 16.73, 16.75 
The Texas Department of Public Safety (the Department) adopts 
amendments to §§16.71 - 16.73 and 16.75, concerning Com-
ADOPTED RULES December 4, 2009 34 TexReg 8789 
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♦ ♦ ♦ 
mercial Driver License, without changes to the proposed text as 
published in the August 7, 2009, issue of the Texas Register (34 
TexReg 5352). 
Adoption of amendments to the sections is necessary in order to 
address Federal Motor Carrier Safety Administration (FMCSA) 
findings during the 2006 review of Texas’ CDL program. These 
amendments further align Chapter 16 rules to new and previ­
ously existing statutory requirements governing Commercial 
Driver License issuance procedures where FMCSA determined 
the statute and/or rule was not clear enough for enforcement 
purposes. 
No comments were received regarding adoption of the amend­
ments. 
The amendments are adopted pursuant to Texas Government 
Code, §411.004(3), which authorizes the Public Safety Commis­
sion to adopt rules considered necessary for carrying out the 
Department’s work; and Texas Transportation Code, §521.165. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Public Safety 
Effective date: December 13, 2009 
Proposal publication date: August 7, 2009  
For further information, please call: (512) 424-5848 
SUBCHAPTER D. SANCTIONS AND 
DISQUALIFICATIONS 
37 TAC §16.91 
The Texas Department of Public Safety (the Department) adopts 
the repeal of §16.91, concerning Noncommercial Motor Vehicle 
Permits, without changes to the proposal as published in the 
August 7, 2009, issue of the Texas Register (34 TexReg 5353). 
Adoption of the repeal is necessary to further align licensing re­
quirements with federal recommendations governing commer­
cial drivers. All commercial drivers who are disqualified from 
operating a commercial motor vehicle are required to surrender 
their commercial driver license for the issuance of a non-com­
mercial driver license containing a photograph. 
No comments were received regarding adoption of the repeal. 
The repeal is adopted pursuant to Texas Government Code, 
§411.004(3), which authorizes the Public Safety Commission to 
adopt rules considered necessary for carrying out the Depart­
ment’s work; and Texas Transportation Code, §521.165. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Public Safety 
Effective date: December 13, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 424-5848 
37 TAC §§16.99, 16.103 - 16.105 
The Texas Department of Public Safety (the Department) adopts 
amendments to §§16.99 and 16.103 - 16.105, concerning Com­
mercial Driver License, without changes to the proposed text as 
published in the August 7, 2009, issue of the Texas Register (34 
TexReg 5353). 
Adoption of amendments to the sections is necessary in order to 
address Federal Motor Carrier Safety Administration (FMCSA) 
findings during the 2006 review of Texas’ CDL program. These 
amendments further align Chapter 16 rules to new and previ­
ously existing statutory requirements governing Commercial 
Driver License issuance procedures where FMCSA determined 
the statute and/or rule was not clear enough for enforcement 
purposes. 
No comments were received regarding adoption of the amend­
ments. 
The amendments are adopted pursuant to Texas Government 
Code, §411.004(3), which authorizes the Public Safety Commis­
sion to adopt rules considered necessary for carrying out the 
Department’s work; and Texas Transportation Code, §521.165. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Public Safety 
Effective date: December 13, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 424-5848 
CHAPTER 18. DRIVER EDUCATION 
SUBCHAPTER A. COMMERCIAL DRIVER 
TRAINING SCHOOL TESTING AND ISSUANCE 
OF LEARNER LICENSE 
37 TAC §§18.1 - 18.4 
The Texas Department of Public Safety (the Department) adopts 
amendments to §§18.1 - 18.4, concerning Commercial Driver 
Training School Testing and Issuance of Learner License, with­
out changes to the proposed text as published in the August 7, 
2009, issue of the Texas Register (34 TexReg 5355). 
Adoption of the first amendment is necessary to change the title 
of the subchapter. Adoption of additional amendments is made 
34 TexReg 8790 December 4, 2009 Texas Register 
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to reduce the processes and paperwork required for the issuance 
of learner licenses. Modification is also made to the rules to 
change the term "instruction permit" to "learner license" and to 
align additional terms with industry standards, i.e., "driver’s" to 
"driver." 
No comments were received regarding adoption of the amend­
ments. 
The amendments are adopted pursuant to Texas Government 
Code, §411.004(3), which authorizes the Public Safety Commis­
sion to adopt rules considered necessary for carrying out the 
Department’s work; and Texas Transportation Code, §521.165. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Public Safety 
Effective date: December 13, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 424-5848 
♦ ♦ ♦ 
SUBCHAPTER B. PARENT TAUGHT DRIVER 
EDUCATION 
37 TAC §§18.21 - 18.25 
The Texas Department of Public Safety (the Department) adopts 
amendments to §§18.21 - 18.25, concerning Parent Taught 
Driver Education, without changes to the proposed text as 
published in the August 7, 2009, issue of the Texas Register 
(34 TexReg 5358). 
Adoption of these amendments is made to reduce the processes 
and paperwork required for the issuance of learner licenses. 
Modification is also made to the rules to change the term "in­
struction permit" to "learner license" and to align additional terms 
with industry standards, i.e., "driver’s" to "driver." 
No comments were received regarding adoption of the amend­
ments. 
The amendments are adopted pursuant to Texas Government 
Code, §411.004(3), which authorizes the Public Safety Commis­
sion to adopt rules considered necessary for carrying out the 
Department’s work; and Texas Transportation Code, §521.165. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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Effective date: December 13, 2009 
Proposal publication date: August 7, 2009 
For further information, please call: (512) 424-5848 
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 
PART 2. DEPARTMENT OF ASSISTIVE 
AND REHABILITATIVE SERVICES 
CHAPTER 101. ADMINISTRATIVE RULES 
AND PROCEDURES 
SUBCHAPTER J. APPEALS AND HEARING 
PROCEDURES 
DIVISION 4. OFFICE FOR DEAF AND HARD 
OF HEARING SERVICES 
40 TAC §101.8059 
The Texas Health and Human Services Commission (HHSC), 
on behalf of the Texas Department of Assistive and Rehabilita­
tive Services (DARS), adopts amendments to the DARS rules 
in Title 40, Part 2, Chapter 101, Administrative Rules and Pro­
cedures, Subchapter J, Appeals and Hearing Procedures, Divi­
sion 4, Office for Deaf and Hard of Hearing Services, §101.8059, 
Grounds for Denying, Revoking, or Suspending an Interpreter’s 
Certificate. The rule is adopted without changes to the proposed 
text as published in the October 2, 2009, issue of the Texas Reg-
ister (34 TexReg 6844) and will not be republished. 
DARS adopts §101.8059 to provide clarification and necessary 
expansion of the grounds for denying, revoking, or suspending 
an interpreter application or certificate, or otherwise disciplining 
a certificate holder, including grounds relating to failure to dis­
close criminal convictions and to provide requested documenta­
tion and information to the department. 
No comments were received regarding adoption of the rule. 
The amendment is adopted pursuant to HHSC’s statutory rule-
making authority under Texas Government Code §531.033 and 
§2155.144, which grant HHSC the authority to promulgate rules 
for the acquisition of goods and services, and Texas Govern­
ment Code §531.0055(e), which provides the Executive Com­
missioner of the Texas Health and Human Services Commission 
with the authority to promulgate rules for the operation and provi­
sion of health and human services by health and human services 
agencies. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 23, 
2009. 
TRD-200905448 
ADOPTED RULES December 4, 2009 34 TexReg 8791 
♦ ♦ ♦ 
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Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Effective date: December 13, 2009 
Proposal publication date: October 2, 2009 
For further information, please call: (512) 424-4050 
CHAPTER 109. OFFICE FOR DEAF AND 
HARD OF HEARING SERVICES 
The Texas Health and Human Services Commission (HHSC), 
on behalf of the Texas Department of Assistive and Rehabili­
tative Services (DARS), adopts proposed amendments to the 
DARS rules in Title 40, Part 2, Chapter 109, Office for Deaf 
and Hard of Hearing Services, by amending Subchapter A, Gen­
eral Rules, §109.101, Definitions; by renaming the title of Sub­
chapter B; and by amending Subchapter B, Board for Evaluation 
of Interpreters and Interpreter Certification (renamed "Board for 
Evaluation of Interpreters (BEI) General Certificate or Certifica­
tion"), §109.227, Certification. In addition, DARS also adopts 
new rule §109.228, Qualifications and Requirements for Board 
for Evaluation of Interpreters (BEI) General Certificate or Certi­
fication, of Subchapter B; and adopts new Subchapter E, Cer­
tified Trilingual Interpreters, with new §109.501, Qualifications 
and Requirements for Trilingual Certification, and new §109.503, 
Disciplinary Actions, Complaints, and other Conditions Impact­
ing the Validity of a Trilingual Certification. The rules are adopted 
without changes to the proposed text as published in the Octo­
ber 2, 2009, issue of the Texas Register (34 TexReg 6845)  and  
will not be republished. 
Specifically, DARS adopts amendments to §109.101 to clarify 
existing definitions and to add definitions necessary to provide 
proper understanding of the program rules associated with 
DARS’ interpreter certifications program; and amendments to 
§109.227 to add a new subsection that provides notice that 
DARS will conduct criminal conviction records check for all 
applicants and current certificate holders to determine eligibility 
to become certified or to maintain certification. In addition, 
DARS is adopting new §109.228, §109.501, and §109.503, to 
clarify the qualifications for DARS’ BEI General Certification and 
to promulgate rules for its new Trilingual Certification. 
No comments were received regarding adoption of the rules. 
SUBCHAPTER A. GENERAL RULES 
40 TAC §109.101 
The amendments are adopted pursuant to HHSC’s statutory 
rulemaking authority under Texas Government Code §531.033 
and §2155.144, which grant HHSC the authority to promulgate 
rules for the acquisition of goods and services, and Texas 
Government Code §531.0055(e), which provides the Executive 
Commissioner of the Texas Health and Human Services Com­
mission with the authority to promulgate rules for the operation 
and provision of health and human services by health and 
human services agencies. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on November 23, 
2009. 
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SUBCHAPTER B. BOARD FOR EVALUATION 
OF INTERPRETERS (BEI) GENERAL 
CERTIFICATE OR CERTIFICATION 
40 TAC §109.227, §109.228 
The new rule and amendment are adopted pursuant to HHSC’s 
statutory rulemaking authority under Texas Government Code 
§531.033 and §2155.144, which grant HHSC the authority to 
promulgate rules for the acquisition of goods and services, and 
Texas Government Code §531.0055(e), which provides the Ex­
ecutive Commissioner of the Texas Health and Human Services 
Commission with the authority to promulgate rules for the oper­
ation and provision of health and human services by health and 
human services agencies. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 23, 
2009. 
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SUBCHAPTER E. CERTIFIED TRILINGUAL 
INTERPRETERS 
40 TAC §109.501, §109.503 
The new rules are adopted pursuant to HHSC’s statutory rule-
making authority under Texas Government Code §531.033 and 
§2155.144, which grant HHSC the authority to promulgate rules 
for the acquisition of goods and services, and Texas Govern­
ment Code §531.0055(e), which provides the Executive Com­
missioner of the Texas Health and Human Services Commission 
with the authority to promulgate rules for the operation and provi­
sion of health and human services by health and human services 
agencies. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on November 23, 
2009. 
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TITLE 43. TRANSPORTATION 
PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 
CHAPTER 1. MANAGEMENT 
The Texas Department of Transportation (department) adopts 
amendments to §1.2, Texas Department of Transportation, and 
§1.4, Public Access to Commission Meetings, all concerning 
management of the department. The amendments to §1.2 are 
adopted with changes to the proposed text as published in the 
September 11, 2009, issue of the Texas Register (34 TexReg 
6299). Section 1.4 is adopted without changes and will not be 
republished. 
EXPLANATION OF ADOPTED AMENDMENTS 
The legislature’s enactment of Senate Bill (S.B.) 970, 81st Leg­
islature, Regular Session, 2009, and the commission’s adoption 
of a regionalization plan for the department require changes to 
rules of the Texas Transportation Commission (commission) re­
lating to the management of the department. 
Amendments to §1.2, Texas Department of Transportation, 
change the qualifications of the executive director of the depart­
ment contained in subsection (a)(1) to conform to the changes 
made by S.B. 970, which removed the requirements that the 
executive director be a registered professional engineer and 
be skilled in construction and maintenance and added the 
requirement of organizational management skills. 
The amendments to §1.2 also add new subsection (e), which 
recognizes the consolidation of the operational and project de­
velopment functions of the department’s districts into four re­
gional support centers. The creation of the regional support cen­
ters is a part of the implementation of the regionalization plan 
approved by the commission during its March 26, 2009 meet­
ing, Minute Order 111738. The amendments redesignate exist­
ing subsection (e) as subsection (f). For grammatical and style 
consistency, a minor change was made from the proposed ver­
sion of §1.2(f) by removing the word "The" at the beginning of 
the catchline. 
Amendments to §1.4(f), Notice, clarify that notice of commission 
meetings are filed with the Office of the Secretary of State rather 
than with the Texas Register. The Office of the Secretary of 
State currently publishes open meeting notices on the Secre­
tary’s website rather than in the Texas Register. 
COMMENTS 
No comments on the proposed amendments were received. 
SUBCHAPTER A. ORGANIZATION AND 
RESPONSIBILITIES 
43 TAC §1.2 
STATUTORY AUTHORITY 
The amendments are adopted under Transportation Code, 
§201.101, which provides the Texas Transportation Commission 
with the authority to establish rules for the conduct of the work 
of the department. 
CROSS REFERENCE TO STATUTE 
Transportation Code, §201.101 and §201.301(a). 
§1.2. Texas Department of Transportation. 
(a) Executive director. 
(1) The commission will elect an executive director for the 
department who shall be skilled in transportation planning and devel­
opment and in organizational management. The executive director, as 
the chief executive officer of the department, is authorized to adminis­
ter the day-to-day operations of the department. The executive director 
may hold that position until removed by the commission. 
(2) To assist in discharging the duties and responsibilities 
of the executive director, the executive director may organize, appoint, 
and retain such administrative staff as he or she deems appropriate. 
(3) The executive director shall: 
(A) serve the commission in an advisory capacity, with­
out vote; 
(B) submit quarterly, annually, and biennially to the 
commission detailed reports of the progress of public road con­
struction, public and mass transportation development, and detailed 
statement of expenditures; 
(C) hire, promote, assign, re-assign, transfer, and, con­
sistent with applicable law and policy, terminate staff necessary to ac­
complish the roles and missions of the department; 
(D) notify the chair of grounds for removal  of a com­
missioner if the executive director knows that a potential ground for 
removal exists, or, if the potential ground for removal relates to the 
chair, notify another commissioner; 
(E) under the direction and with the approval of the 
commission, prepare a comprehensive plan providing a system of state 
highways; and 
(F) perform other responsibilities as required by law or 
assigned by the commission. 
(4) The executive director may, consistent with applicable 
law, delegate one or more of the functions listed under paragraph (3)(B) 
- (F) of this subsection to the staff of the department. 
(b) Department staff. The staff of the Texas Department of 
Transportation, under the direction of the executive director, is respon­
sible for: 
(1) implementing the policies and programs of the commis­
sion by: 
(A) formulating and applying operating procedures; 
and 
(B) prescribing such other operating policies and pro­
cedures as may be consistent with and in furtherance of the roles and 
missions of the department; 
(2) providing the chair and commissioners administrative 
support necessary to perform their respective duties and responsibili­
ties, including: 
(A) assigning staff to assist commissioners; 
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(B) providing necessary office space and equipment; 
(C) furnishing in-house legal counsel; 
(D) providing all information and documents necessary 
for the commission to effectively perform its responsibilities; and 
(E) preparing an agenda under the direction of the chair, 
providing notice, and transcribing commission meetings and hearings 
as required by the Texas Open Meetings Act, Government Code, Chap­
ter 551; and 
(3) performing all other duties as prescribed by law or as 
assigned by the commission. 
(c) Divisions. Consistent with commission direction provided 
under §1.1(b)(1)(T) and (U) of this subchapter, the executive direc­
tor shall organize the department into headquarters operating divisions 
and offices reflecting the various functions and duties assigned to the 
department, and shall designate a division or office director who shall 
administer each division or office. 
(d) Districts. 
(1) District office. The department is divided into geo­
graphical districts, each containing one district office. Each district 
is administered by a district engineer who is a registered professional 
engineer and is appointed by the executive director. 
(2) Area office. A district contains one or more area offices, 
each of which is responsible for carrying out the department’s primary 
functions at the local level for a designated geographical area. Each 
area office is normally administered by an area engineer who shall be 
a registered professional engineer. 
(3) Project office. A district may contain one or more 
project offices, which is normally responsible for a specific project  
within an area. 
(e) Regional Support Centers. The department has four re­
gional support centers, which provide operational and project devel­
opment support functions to the districts. The regional support centers 
are located in Fort Worth, Houston, San Antonio, and Lubbock. 
(f) Automobile Burglary and Theft Prevention Authority. The 
Automobile Burglary and Theft Prevention Authority (authority) is an 
independent authority within the department. The authority undertakes 
a variety of programs designed to reduce thefts of motor vehicles. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a  valid exercise  of the  agency’s  
legal authority. 
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SUBCHAPTER     
HEARINGS 
43 TAC §1.4 
B. PUBLIC MEETINGS AND
STATUTORY AUTHORITY 
The amendments are adopted under Transportation Code, 
§201.101, which provides the Texas Transportation Commission 
with the authority to establish rules for the conduct of the work 
of the department. 
CROSS REFERENCE TO STATUTE 
Transportation Code, §201.101 and §201.301(a). 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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SUBCHAPTER F. ADVISORY COMMITTEES 
43 TAC §§1.82, 1.84, 1.85 
The Texas Department of Transportation (department) adopts 
amendments to §1.82, Statutory Advisory Committee Opera­
tions and Procedures, §1.84, Statutory Advisory Committees, 
and §1.85, Department Advisory Committees, all concerning 
department advisory committees. The amendments to §§1.82, 
1.84, and 1.85 are adopted in conjunction with the proposed 
repeal of §24.13, relating to corridor planning and development. 
The amendments to §§1.82, 1.84, and 1.85 are adopted without 
changes to the proposed text as published in the September 11, 
2009, issue of the Texas Register (34 TexReg 6301) and will 
not be republished. 
EXPLANATION OF ADOPTED AMENDMENTS 
The adopted amendments are the result of procedural changes 
by the Office of the Secretary of State relating to the publica­
tion of meeting notices, the Texas Transportation Commission’s 
(commission) review of the need to continue the existence of 
the commission’s advisory committees, and changes made by 
House Bill (H.B.) 2219, 81st Legislature, Regular Session, 2009, 
concerning the Public Transportation Advisory Committee. 
Amendments to §1.82, Statutory Advisory Committee Opera­
tions and Procedures, subsection (c)(1), require that notice of 
advisory committee meetings be filed with the Office of the Sec­
retary of State for publication on the Secretary’s Internet website 
rather than having the notice published in the Texas Register. 
This change complies with the Office of the Secretary of State’s 
current practice of publishing open meeting notices on the Sec­
retary’s website rather than in the Texas Register. 
Amendments to subsection (i) of §1.82 revise the sunset dates 
of commission advisory committees that are created by statute. 
Section 1.82 currently provides that each statutory advisory com­
mittee is abolished December 31, 2009. This sunset date was 
established under Government Code, §2110.008, which autho­
rizes a state agency  to  establish by rule a date on which  advi­
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sory committees will automatically be abolished unless contin­
ued. The commission determines that the continued existence 
of its statutory advisory committees are necessary for improved 
communication between the department and the public. There­
fore, §1.82(i) is amended to revise the sunset date to December 
31, 2011. 
Amendments to §1.84, Statutory Advisory Committees, sub­
section (b)(2), remove the provisions relating to the terms and 
removal of the members of the Public Transportation Advisory 
Committee. H.B. 2219, made several changes relating to the 
Public Transportation Advisory Committee, including the selec­
tion of members of the committee by the governor, lieutenant 
governor, and speaker of the house rather than by the commis­
sion. Under H.B. 2219 members of the committee no longer 
serve fixed terms and may be removed only by the appointing 
officer. 
Amendments to §1.85, Department Advisory Committees, revise 
the sunset date of advisory committees created by the commis­
sion. Section 1.85 provides for the creation and operating pro­
cedures of advisory committees of the commission that are not 
created by statute. Subsection (c) currently provides that each 
advisory committee created under §1.85 is abolished December 
31, 2009. This sunset date was established in accordance with 
Government Code, §2110.008. The commission determines that 
each existing advisory committee created under §1.85 is neces­
sary for improved communication between the department and 
the public. Therefore, §1.85(c) is amended to revise the sunset 
date to December 31, 2011. 
COMMENTS 
No comments on the proposed amendments were received. 
STATUTORY AUTHORITY 
The amendments are adopted under Transportation Code, 
§201.101, which provides the commission with the authority to 
establish rules for the conduct of the work of the department. 
CROSS REFERENCE TO STATUTE 
Government Code, §551.048, Government Code, Chapter 2110, 
and Transportation Code, §455.004. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a  valid exercise  of the  agency’s  
legal authority. 
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CHAPTER 21. RIGHT OF WAY 
The Texas Department of Transportation (department) adopts 
new §21.24, State Participation in Gas Pipeline Relocations; 
amendments to §21.31, Definitions, §21.33, Applicability, 
§21.34, Scope, §21.36, Rights of Utilities, §21.37, Design; and 
new §21.42, Appeal Process, all concerning the installation 
and adjustment of utility facilities in state highway rights of way. 
The amendments to §21.33 and §21.34 are adopted without 
changes to the proposed text as published in the September 11, 
2009, issue of the Texas Register (34 TexReg 6304)  and will  
not be republished. New §21.24, the amendments to §§21.31, 
21.36, and 21.37, and new §21.42 are adopted with changes 
to the proposed text as published in the September 11, 2009, 
issue of the Texas Register (34 TexReg 6304). 
EXPLANATION OF ADOPTED AMENDMENTS AND NEW 
SECTIONS 
Title 43, Texas Administrative Code (TAC), Chapter 21, Sub­
chapter B, Utility Adjustment, Relocation, or Removal, was 
adopted to prescribe requirements for the adjustment, relo­
cation, and removal of utility facilities on the state highway 
system and provide for reimbursement for the costs of that 
work in accordance with Transportation Code, Chapter 203, 
Subchapter E. Similarly, Title 43, TAC Chapter 21, Subchapter 
C, Utility Accommodation, was adopted to prescribe minimum 
requirements for the accommodation, method, materials, and 
location for the installation, adjustment, and maintenance of 
public and private utilities within the right for way for the state 
highway system. House Bill 2572, 81st Legislature, Regular 
Session, 2009, amended Utilities Code, §181.005 and autho­
rized gas corporations to lay and maintain gas pipelines along 
public roads, subject to certain conditions relating to compliance 
with Railroad Commission of Texas safety regulations, state 
and federal regulations regarding the accommodation of utility 
facilities, and  limitations on state reimbursement for the cost of 
pipeline relocations caused by highway improvement projects. 
The proposed amendments and new sections are necessary 
to comply with the provisions of HB 2572 and clarify existing 
language. 
New §21.24, establishes a procedure for determining the cir­
cumstances under which the department must reimburse a gas 
corporation for the adjustment, modification, relocation, or re­
moval of the gas corporation’s pipeline made necessary by an 
improvement to a state highway. House Bill 2572 creates a dis­
tinction among different types of gas corporations and, except 
for pipelines located on land in which the gas corporation has 
a property interest, authorizes the state to reimburse the cost of 
adjusting only those gas pipelines that are owned or operated by 
a gas utility, as defined under Utilities Code, §181.021, or a com­
mon carrier subject to the Natural Resources Code, Chapter 111. 
Prior to the enactment of HB 2572, those two types of entities 
were already authorized to locate gas pipelines longitudinally on 
a state highway right of way, and the department, under Trans­
portation Code, §203.092, was authorized to reimburse a gas 
utility and a common carrier for the cost of adjustment required 
by improvement of interstate highway or toll highway projects. 
Although Utilities Code, §181.005, as amended by HB 2572, in­
creases the types of gas corporations that may locate their gas 
pipelines longitudinally on a state highway right of way, the addi­
tional authorized gas corporations are not entitled to state reim­
bursement under Transportation Code, §203.092 on interstate 
highway or toll highway projects. 
New §21.24(a) clarifies that the limitation on reimbursement only 
applies to a gas pipeline owned or operated by a gas corporation 
authorized to act under Utilities Code, §181.005 that is located 
longitudinally on a state highway right of way. If the gas pipeline 
crosses the right of way, but is not located longitudinally, the lim-
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itation described in §21.24(b) does not apply and eligible costs 
would be entitled to  reimbursement.  
New §21.24(b) describes the general rule that the adjustment of 
a gas pipeline will be at the sole expense of the gas corpora­
tion. It then sets out two exceptions: (1) the owner or operator 
of the gas corporation pipeline has a private property interest in 
the land occupied by the pipeline that is adjusted, or (2) the gas 
corporation pipeline is owned or operated by a gas utility as de­
fined in Utilities Code, §181.021, or a common carrier subject to 
the Natural Resources Code, Chapter 111, and also meets the 
requirements of Transportation Code, §203.092. This is a re­
statement of the statutory language in Utilities Code, §181.005. 
New §21.24(c) establishes department procedure for making a 
determination that state reimbursement for the cost of adjusting 
a gas pipeline is authorized. The requesting pipeline owner or 
operator must provide: (1) a written certification that it is a gas 
utility or common carrier that qualifies for reimbursement under 
Utilities Code, §181.005; and (2) documentation issued by the 
Railroad Commission of Texas that substantiates that it is a gas 
utility or common carrier as described in subsection (b). The in­
formation required by this new subsection will enable the depart­
ment to exercise due diligence in making a decision to reimburse  
the owner or operator. Revisions to new §21.24 are addressed 
in the COMMENTS section of this preamble. 
Amendments to §21.31(4) delete the word "utilities" and replace 
it with the words "utility facilities" in the definition of "As-Built 
plans." This change clarifies that the definition relates to the ac­
tual lines, pipelines, conduits, cables, and their appurtenances 
rather than the entity that owns the utility facilities. 
Amendments to §21.31(8) add the word "facility" in the definition 
of "Certified as-installed construction plans." This change clari­
fies that the definition relates to the actual lines, pipelines, con­
duits, cables, and their appurtenances rather than the entity that 
owns the utility facilities. 
Amendments to §21.31(11) delete the word "utilities" and replace 
it with the words "utility facilities" in the definition of "Conduit." 
This change clarifies that the definition relates to the actual lines, 
pipelines, cables, and their appurtenances rather than the entity 
that owns the utility facilities. 
A definition of "Director" is added as new §21.31(16). It identifies 
the chief administrative officer in charge of the Maintenance or 
Right of Way  Divisions, or any successor divisions, as the direc­
tor. There is no current definition for this term and it is important 
to clearly identify the person responsible for authorizing excep­
tions under 43 TAC §21.35 and determining appeals under new 
43 TAC §21.42. 
Subsequent definitions following new §21.31(16) are renum­
bered for consistency and clarity. 
A definition of "Engineering study" is added as new §21.31(22). 
It refers to an engineering analysis that determines the expected 
impact that permitting vehicular access will have on mobility, 
safety, and the efficient operation of the state highway system. 
Use of the term is necessary for describing the conditions of es­
tablishing a utility strip under amended 43 TAC §21.31(b)(8). 
Amendments to renumbered §21.31(23) add the words "or that 
officer’s designee not below the level of assistant executive 
director" to the definition of "Executive director." This addition 
allows the executive director to expedite the decision making 
process by delegating responsibilities exercised under 43 TAC, 
Chapter 21, Subchapter C to other upper level administration 
employees in the department. 
Amendments to renumbered §21.31(26) add the words "a" and 
"utility" to clarify the nature of the lines governed by the subchap­
ter and delete the words "and is private in function and does not 
directly or indirectly serve the public." The change to the defi ­
nition of "Gathering line" is necessary to be consistent with the 
expanded authority of gas corporations to place different types 
of gas pipelines along state highway right of way under Utilities 
Code, §181.005. A gathering line that is operated by a gas cor­
poration is no longer automatically considered to be a private 
line. Revisions to §21.31(26) are addressed in the COMMENTS 
section of this preamble. 
Renumbered §21.31(39) is completely revised. Instead of the 
current definition of "Private utility," which focuses on the exclu­
sive private nature of the particular lines, pipelines, conduits, ca­
bles, and their appurtenances, the  new  definition focuses on the 
nature of the utility’s business. A private utility is now consid­
ered to be any business that is not a public utility as defined in 
renumbered 43 TAC §21.31(40). A public utility is a business 
that is authorized by state law to place its facilities longitudinally 
in state highway right of way. The change is necessary to be con­
sistent with the expanded authority of gas corporations to place 
different types of gas pipelines along state highway right of way 
under Utilities Code, §181.005. 
Amendments to renumbered §21.31(40) delete the words "for 
public consumption" and replace them with the words "which 
directly or indirectly serves the public and that is authorized by 
state law to operate, construct, and maintain its facilities over, 
under, across, on, or along highways," and in addition, add the 
words "that is" and "producing." This expanded definition of 
"Public utility" more accurately describes the legal standard for 
determining those types of utilities that are authorized to place 
utility facilities longitudinally in state highway right of way. The 
terms "public utility" and "private utility" are used in the context 
of authorizing longitudinal placement. Revisions to proposed 
§21.31(40) are addressed in the COMMENTS section of this 
preamble. 
A definition of "Traffic impact analysis" is added as new 
§21.31(46). It refers to a specific type of engineering study that 
determines the potential current and future traffic impacts of a 
proposed traffic generator on the state highway system. The 
traffic impact analysis must be signed, sealed, and dated by an 
engineer licensed to practice in the state of Texas. Use of the 
term is necessary for describing the conditions of establishing a 
utility strip under 43 TAC §21.31(b)(8). 
Amendments to renumbered §21.31(50) add the words "com­
munication controller boxes and pedestals, electric boxes" to the 
definition of "Utility appurtenances." The change gives more ex­
amples of a utility appurtenance to clarify that it is an inclusive 
term that covers all types of utility facilities. 
Amendments to renumbered §21.31(51) add the word "utility" 
to the definition of "Utility facilities". The word was mistakenly 
omitted in the original text and its addition clarifies the reference 
to lines, pipelines, conduits, cables, and their appurtenances that 
carry a utility product. 
As a result of comments received, a definition of "Utility prod­
uct" is added as new §21.31(52). It identifies a commodity such 
as water, steam, electricity, gas, oil, or crude resources or com­
munications, cable television, or waste disposal services that di­
rectly or indirectly serves the public. There is no current defini­
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tion for this term and it is important to clearly identify the types of 
product that are transported or distributed through utility facilities 
by entities authorized to use highway right of way under 43 TAC 
§21.31(40) and §21.36. This new definition is discussed further 
in the COMMENTS section of this preamble. 
Amendments to the definition of "utility strip" in renumbered 
§21.31(53) delete the words "border width, where an assign­
ment may be designated for a utility delineating the area of" and 
replace it with the following phrase: "area between the outer 
traveled way and the right of way line, for the nonexclusive use, 
occupancy, and access by one or more authorized public utili­
ties." The change describes the area covered by the previously 
undefined term "border width," and clarifies that a utility strip 
may contain more than one utility facility. 
Proposed renumbered definition §21.31(53), "Utility structure," 
is renumbered to definition §21.31(54). 
Amendments to §21.33(d) include three changes. The first 
change deletes the words "or designee." Since the definition 
of "district engineer" already includes the district engineer’s 
designee, the reference in this section is redundant. The other 
changes to §21.33(d) clarify that a special district requirement 
on a specific installation or adjustment of a utility facility is 
classified as a supplemental accommodation requirement and, 
if stricter than the minimum requirements of 43 TAC, Chapter 
21, Subchapter C, must be detailed in writing. 
Amendments to §21.34 include two changes. The first change 
concerns the effect of other conflicting law on the enforcement of 
regulations contained in Subchapter C. The existing discussion 
on the effect of other laws is too general and ambiguous. It 
does not specify the type of applicable law and implies that a 
conflict results in the entire subchapter being superseded. The 
amended language clarifies that only other federal or state law 
(excluding municipal ordinances and county orders) can cause 
a conflict, and provides that the higher degree of federal or 
state law protection applies only to the particular issue. Further 
changes to §21.34 delete references to district supplemental 
accommodation requirements and a utility’s ability to appeal 
those additional district requirements. The references to district 
supplemental accommodation requirements are moved into 
43 TAC §21.33(d) and consolidated with other special district 
requirements. The references to an appeal are moved into 
new 43 TAC §21.42 and consolidated with an expanded appeal 
process. 
Amendments to §21.36(a) delete the word "certain" as a general 
modifier of the word "utilities" and replace it with the more spe­
cific and defined word "public." The word "lines" is replaced with 
the broader and more accurate word "facilities." These changes 
clarify the types of utilities that are authorized to place utility fa­
cilities longitudinally in state highway right of way and are con­
sistent with the expanded authority of gas corporations under 
Utilities Code, §181.005. Revisions to §21.36(a) are addressed 
in the COMMENTS section of this preamble. 
Amendments to §21.36(b) delete specific references to the types 
of "private lines" that cannot be placed longitudinally on a high­
way right of way and replace the language with the more precise 
and defined phrase "private utility." The amended language fo­
cuses on the nature of the utility’s business, as opposed to the 
nature of the particular utility line, and is necessary to be con­
sistent with the expanded authority of gas corporations to place 
different types of gas pipelines along state highway right of way 
under Utilities Code, §181.005. 
New §21.36(c) authorizes the department to require a utility 
seeking to install or adjust a utility facility longitudinally within a 
highway right of way to provide: (1) a written certification that it 
is an entity authorized by state law to place its facilities along 
state highways, and (2) documentation issued by the applicable 
state regulatory agency that substantiates that the utility and its 
facilities are subject to public regulation. The documentation 
may be required by the department if the utility’s legal authority 
for placement of its facilities longitudinally in highway right of 
way is not readily evident. The two listed documents provide 
necessary information that will assist the department in making 
a determination that the utility is a defined "public utility" entitled 
under existing law to install or adjust a utility facility longitudinally 
within state highway right of way. Without the state regulatory 
agency information, the department is not able to determine 
if a gas company is a "gas corporation" under Utilities Code, 
§181.005. Revisions to §21.36(c) are addressed in the COM­
MENTS section of this preamble. 
New §21.37(a)(10) adds "applicable Railroad Commission of 
Texas safety regulations" to the list of other regulations to which 
utility installations must conform. The change is necessary to 
be consistent with the expanded authority of gas corporations to 
place different types of gas pipelines along state highway right 
of way under Utilities Code, §181.005. 
Amendments to §21.37(b)(4) add the word "overhead" and 
delete the reference to subsection "(c)" of 43 TAC §21.41. 
Title 43, Chapter 21, §21.41 concerns only overhead electric 
and communication lines. Subsection (c) of 43 TAC §21.41 
is limited to horizontal clearance, thus it is too limiting and is 
incorrect for the purposes of §21.37(b)(4). These changes 
provide the proper cross-reference and clarify the meaning of 
the subparagraph. 
Section 21.37(b)(5) relates to a utility’s responsibility to deter­
mine whether other utility lines exist at the proposed installation 
area. The amendments to §21.37(b)(5) delete the word "utilities" 
and replaces it with the words "utility facilities." This change clar­
ifies that the subparagraph relates to the actual lines, pipelines, 
conduits, cables, and their appurtenances rather than the entity 
that owns the utility facilities. 
Section 21.37(b)(6) relates to the preferred areas for a utility’s 
access to its facility on controlled access highways or freeways. 
The amendments to §21.37(b)(6) delete three references to the 
words "utilities" and "utility" and replace them with the words "util­
ity facilities" and "facility." These changes clarify that the sub­
paragraph relates to the actual lines, pipelines, conduits, cables, 
and their appurtenances rather than the entity that owns the util­
ity facilities. The phrase "shall not" is also replaced with "may 
not" to be more grammatically correct. 
Amendments to §21.37(b)(7) delete the word "lines" and replace 
it with the broader and more accurate word "facilities." This para­
graph is revised from the proposed version of the paragraph as 
published in the Texas Register to be consistent with other ref­
erences in Subchapter C. 
Amendments to §21.37(b)(8) retain the department’s authority 
to establish a utility strip for longitudinal installation of a utility 
facility within existing access denial lines of a controlled access 
highway or freeway without frontage roads and add specific pro­
cedures and requirements to provide a well-defined process for 
this alternative. 
New §21.37(b)(8)(A) requires the utility to submit a written re­
quest for the installation that includes: (i) the information re-
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quired by 43 TAC §21.35; (ii) survey data to identify and des­
ignate the location of the utility strip, its relationship to the ex­
isting highway facilities and right of way line; (iii) an access plan 
with clearly described procedures to preserve the safety and free 
flow of traffic on the highway during periods of installation, main­
tenance, and emergency service or repair; and (iv) any addi­
tional information including an engineering study, requested by 
the department, that is reasonably necessary for a determina­
tion of the impact of the proposed utility facility on the controlled 
access highway. 
New §21.37(b)(8)(B) requires the department to establish a util­
ity strip if the utility satisfies the conditions described in 43 TAC 
§21.35 and §21.37(b)(8)(A). This is consistent with federal reg­
ulation 23 C.F.R. §645.209(c)(5). In establishing the utility strip, 
the department shall locate a utility access denial line between 
the proposed utility facility and the mainlanes and connecting 
ramps, and designate the specific area of use, occupancy, and 
access for installation and maintenance of the requested utility 
facility. 
New §21.37(b)(8)(C) - (F) authorizes the department to adjust 
the utility access denial line of an established utility strip to ac­
commodate any additional approved utility facilities, clarifies that 
the requesting utility is responsible for all costs associated with 
providing the information required for designation of a new or ex­
panded utility strip, requires the utility to delineate the utility-ac­
cess denial line on the ground by installing permanent markers, 
and retains the existing requirements of §21.37(b)(8) pertaining 
to the location of fences at the right of way line and the contin­
uation of access denial regarding property adjoining the right of 
way line. 
Section 21.37(c)(4) describes the requirements for a utility’s in­
stallation plan. The amendment to §21.37(c)(4) deletes the word 
"utilities" and replaces it with the words "utility facilities." This 
change clarifies that the paragraph relates to the actual lines, 
pipelines, conduits, cables, and their appurtenances rather than 
the entity that owns the utility facilities. 
New §21.42 establishes an appeal process under which a utility 
can contest the department’s application of the accommodation 
requirements in 43 TAC, Chapter 21, Subchapter C. It incorpo­
rates provisions from the limited appeal process in existing 43 
TAC §21.34 into a comprehensive appeal procedure that allows 
the utility to challenge any denial of a utility’s request for the in­
stallation of a new utility facility or the adjustment or relocation 
of an existing utility facility. The appeal process gives the util­
ity an opportunity to appeal a district decision first to a division 
director, and if not satisfied at that level, the appeal can be pre­
sented to the department’s executive director, and finally relief 
can be requested from a board of variance. The appeal process 
is consistent with the requirements of Utilities Code, §181.005. 
Revisions to new §21.42 are addressed in the COMMENTS sec­
tion of this preamble. 
New §21.42(a) authorizes a utility to file a petition of appeal 
to contest: (1) a supplemental accommodation requirement 
prescribed under 43 TAC §21.33; (2) the application of a de­
sign, construction, or maintenance requirement under 43 TAC 
§§21.37, 21.38, 21.40, and 21.41; (3) a denial of the utility’s 
request for an exception under 43 TAC §21.35; or (4) a denial 
of the utility’s request for either the installation of a new utility 
facility or the adjustment or relocation of an existing utility facility. 
Revisions to new §21.42(a) are addressed in the COMMENTS 
section of this preamble. 
New §21.42(b) requires that the petition of appeal be filed with 
either the director of the Right of Way Division, if the utility facility 
that is the subject of the appeal occupies or is proposing to oc­
cupy the right of way under a utility joint use agreement, or with 
the director of the Maintenance Division, if the utility facility that 
is the subject of the appeal occupies or is proposing to occupy 
the right of way under a use and occupancy agreement other 
than a utility joint use agreement. 
New §21.42(c) requires that the petition must: (1) be in writing; 
(2) completely and succinctly state the grounds for appeal and 
its factual basis; and (3) include sufficient factual documentation, 
such as drawings, surveys, or photographs, to establish the mer­
its of the appeal. 
New §21.42(d) provides that the utility has the burden of proving 
its appeal. This subsection is revised after publication of the 
proposed text in the Texas Register to clarify the burden of proof. 
New §21.42(e) requires the division director to issue, within 45 
days after the date of receipt of the petition, a written decision 
approving or disapproving the appeal, and to immediately send 
the decision to the utility. If a written decision is not issued within 
the 45-day period, the appeal is considered to be disapproved 
and the decision of disapproval is considered to be issued on 
the 46th day. This provision allows the utility to continue with the 
appeal in a timely manner in the event that the director is unable 
or unwilling to act within the designated period. 
New §21.42(f) provides the utility an opportunity to appeal a di­
rector’s decision under §21.42(e). It must submit a written pe­
tition of appeal to the department’s executive director within 30 
days after issuance of the division director’s decision. The exec­
utive director will issue, within 30 days after the date of receipt 
of the petition, a final written decision approving or disapprov­
ing the appeal. Revisions to new §21.42(f) are addressed in the 
COMMENTS section of this preamble. 
New §21.42(g) provides the utility with an opportunity to appeal 
to a board of variance the executive director’s decision under 
new §21.42(f). The utility must submit to the executive direc­
tor its written petition of appeal to a board of variance, before the 
31st day after the date that written notice of the adverse decision 
is received. The executive director will then appoint a board of 
variance composed of at least three persons who are not below 
the level of department division director, office director, or district 
engineer and each of whom was not involved in the original de­
cision to deny the utility’s request. A majority of the members of 
the board constitutes a quorum. The board of variance shall, be­
fore the 10th day preceding the date of the board meeting, give 
the utility notice of the time and place of the meeting and afford 
the utility an opportunity to attend and present evidence regard­
ing the appeal. Before the 11th day after the date of the meeting, 
the board of variance will issue a final written decision approv­
ing or disapproving the appeal. Revisions to new §21.42(g) are 
addressed in the COMMENTS section of this preamble. 
COMMENTS 
Comments on the proposed new rules and amendments were 
received. 
COMMENT: 
The Executive Director of the Texas Pipeline Association, Patrick 
J. Nugent, submitted the following written comments to proposed  
new §21.24, amendments to §§21.31, 21.36, and 21.37, and 
new §21.42. 
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(1) New §21.24(b) and (c), State Participation in Gas Pipeline 
Relocations - The use of the words "owner or operator of the gas 
pipeline" instead of using the words "gas corporation" in several 
places in the subsections tends to mix the terms in a manner 
that causes unnecessary confusion. Mr. Nugent requests that 
the words "gas corporation" be consistently used throughout the 
two subsections. 
(2) New §21.24(c)(2), State Participation in Gas Pipeline Relo­
cations - The requirement in new §21.24(c)(2) that a "gas util­
ity" file with the department a document issued by the Railroad 
Commission of Texas that it is a "gas utility" as defined by Utili­
ties Code, §181.021 or a "common carrier" as defined by Natu­
ral Resources Code, Chapter 111 is not appropriate. The Rail­
road Commission of Texas does not issue such a document and 
does not use the definition of a "gas utility" in Utilities Code, 
§181.021 to determine gas utility status. Mr. Nugent suggests 
that §21.24(c)(2) simply provide that the document "substanti­
ates that the pipeline has filed its status with the Railroad Com­
mission and is a gas utility or common carrier." 
(3) Amended §21.31(26), Definitions - The description of prod­
ucts being transported through a gathering line owned by a gas 
corporation as "utility product" is inappropriate because many 
such gathering lines are not utilities. Mr. Nugent suggests that 
this portion of the definition be left as it is presently written. 
(4) Amended §21.31(40), Definitions - The inclusion of the 
phrase "directly or indirectly serves the public" in the definition of 
"public utility" introduces concepts that are not required by Utili­
ties Code, §181.005 and creates the potential for controversy 
between the department and gas corporations on issues that 
HB 2572 was designed to resolve. Use of the word "producing" 
in the definition also adds unnecessary verbiage that could 
cause confusion by expanding the scope of the rule beyond the 
statutory grant in HB 2572. Mr. Nugent suggests that the phrase 
"directly or indirectly serves the public," the word "producing," 
and the words "for public consumption" be deleted. The phrase 
"which is authorized by state law to operate, construct, and 
maintain its facilities over, under, across, on, or along highways" 
should be sufficient for the definition. Mr. Nugent also requests 
that the term "gas corporation" be specifically included in the 
definition of "public utility" as a type of entity authorized to use 
state highway rights of way. 
(5) Amended §21.36(a), Rights of Utilities - The provisions of 
§21.36(a) do not clearly include "gas corporations" in the de­
scription of entities that have the right to operate, construct, and 
maintain utility facilities over, under, across, on, or along high­
ways. Mr. Nugent requests that the term "gas corporation" be 
specifically included in the subsection as a type of entity autho­
rized to use highway rights of way. 
(6) Amended §21.36(c), Rights of Utilities - The provisions of 
§21.36(c) should be revised to explicitly recognize that a "gas 
corporation" has the right to operate, construct, and maintain its 
facilities over, under, across, on, or along highways. The pro­
posed §21.36(c)(2) should be deleted because any "gas corpo­
ration" is authorized under HB 2572 to lay lines longitudinally in 
highway rights of way. There is no need for any documentation 
regarding the entity being subject to public regulation. 
(7) Amended §21.37, Design - The language of proposed 
§21.37(6) should be revised to delete the prohibition on the 
longitudinal placement of utility facilities in the outer separation 
of controlled access highways or freeways. There is no safety 
reason to maintain this prohibition, and in congested urban 
areas, such a prohibition may constitute an effective denial of 
the use of the highway right of way due to the lack of available 
space within the right of way outside of the frontage road. 
(8) New §21.42, Appeal Process - The proposed rule specifi ­
cally provides for an appeal of a decision made under §21.33 
and §21.35, but does not specifically include an appeal from the 
design requirement decisions made under §21.37. The design 
requirements for installation of pipeline facilities is exactly the 
type of issue that HB 2572 intended to be included in a reason­
able appeal process. Mr. Nugent requests that a decision made 
under §21.37 should be specified as a type of decision that can 
be appealed. In addition, the proposed appeal process stops 
with the executive director. Since the commissioner is the final 
authority at the department, the appeal process needs to provide 
for a decision by the commissioner if a facility owner is dissatis­
fied with the executive director’s decision. 
RESPONSE: 
(1) The purpose of new §21.24(b) is to focus on a gas pipeline 
owned or operated by a gas corporation and identify those two 
statutory exceptions under which a gas corporation can be re­
imbursed for the cost of the pipeline’s relocation. The "owner 
or operator of the pipeline" as referenced in §21.24(b)(1) clearly 
refers to the phrase "owned or operated by a gas corporation" 
in the introductory sentence of §21.24(b). Also, §21.24(a) pro­
vides that the entire section applies only to the adjustment of 
a gas pipeline that is owned or operated by a gas corporation. 
There should be no confusion. 
The purpose of new §21.24(c) is to require any owner or operator 
of a gas pipeline to show that it is a gas utility or common carrier 
to justify its request for reimbursement. Whether or not it is also 
a gas corporation does not impact the decision. 
No changes to §21.24(b) and (c) are made as a result of these 
comments. 
(2) The requirement in new §21.24(c)(2) for documentation is­
sued by the Railroad Commission of Texas that substantiates 
that the requesting pipeline owner or operator is a gas utility or 
common carrier is necessary to satisfy the department’s due dili­
gence obligation to verify the entity’s legal status and eligibility 
for reimbursement under Utilities Code, §181.005. The specific 
type of documentation, however, may take different forms. In 
order to resolve Mr. Nugent’s concern and add flexibility, new 
§21.24(c)(2) is revised to add language similar to his sugges­
tion. 
(3) With regard to the  definition of "gathering line" in §21.31(26), 
Mr. Nugent correctly points out that there is no definition of a 
"utility product." A new definition is added as new §21.31(52). 
Although a gas gathering line may not be a "gas utility" as defined 
in the Utilities Code, §181.021, it is carrying a "utility product" as 
defined in new  §21.31(52). The new definition is consistent with 
federal regulation 23 C.F.R. §645.105. 
(4) The amended definition of "public utility" in §21.31(40) is in­
tended to comply with Utilities Code, §181.005 by deleting exist­
ing language that requires the entity to be engaged in the busi­
ness of transporting or distributing a utility product "for public 
consumption." Under Utilities Code, §181.005, that requirement 
no longer applies to gas corporations. The phrase "directly or 
indirectly serves the public" was intended to explain the unde­
fined term "utility product" and link that term to the definition of 
"public utility." Since a definition of "utility product" is added as 
new §21.31(52), it is no longer necessary to provide that link. 
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To resolve Mr. Nugent’s concern that the definition may create 
controversy as it applies to gas corporations, the definition of 
"public utility" in new §21.31(40) is revised to: delete the word 
"producing"; delete the phrase "directly or indirectly serves the 
public"; retain the primary description that a public utility is one 
"that is authorized by state law to operate, construct, and main­
tain its facilities over, under, across, on, or along highways,"; and 
specifically add the phrase "including a common carrier and gas 
corporation." 
(5) The purpose of amended §21.36 is to identify those entities 
that have legal authority to place utility facilities longitudinally in 
the state highway rights of way. To incorporate Mr. Nugent’s sug­
gestion that gas corporations should be clearly included in this 
section, subsection §21.36(a) is revised to change the phrase 
"utilities authorized by law to transport or distribute" to the more 
inclusive phrase "entities authorized by law to transport or dis­
tribute." The revised definition of "public utility" in amended 43 
TAC §21.31(40) should also assist in clarification of the gas cor­
poration’s authority under §21.36. 
(6) The purpose of amended §21.36(c) is to authorize the depart­
ment to require documentation necessary to satisfy it’s due dili­
gence obligation to verify the entity’s legal status for placement 
of its utility facilities longitudinally in the state highway rights of 
way. This requirement is limited to only those situations in which 
the entity’s legal authority is not readily evident and applies to 
all applicants - not just gas corporations. To clarify this general 
applicability, the word "utility" is replaced with the word "entity" in 
§21.36(c), and the word "lines" is replaced with the words "util­
ity facilities" in §21.36(c)(1). Instead of deleting §21.36(c)(2) as 
requested by Mr. Nugent, paragraph (2) is revised to provide 
more flexibility in the type of documentation required. The re­
vised paragraph requires documentation that substantiates that 
the entity filed its status with the applicable state regulatory com­
mission or agency and that its facilities are subject to public 
safety regulation. The safety regulation requirement is consis­
tent with the provisions of Utilities Code, §181.005. 
(7) The proposed amendments to §21.37(b)(6) were for clarifi ­
cation purposes and only changed three references to the term 
"utility facilities." The prohibition on longitudinal placement of util­
ity facilities in the outer separation of controlled access highways 
or freeways was already contained in §21.37 prior to the pro­
posed amendment, and similar provisions have been part of the 
existing rule for many years. The origin of this requirement is 
based primarily on safety considerations. The area between the 
mainlanes of a highway for through traffic and a frontage road 
(the definition of "outer separation" in §21.31(37)) is normally 
within the clear zone of both the high speed mainlanes and the 
frontage road. Any installation or maintenance of a utility facil­
ity in this area would adversely impact the safety of the travel­
ing public by periodically placing utility personnel, material, and 
equipment in the clear zone. It would also encourage the utilities 
to access their facilities from the mainlanes. In the event of a cat­
astrophic occurrence such as a gas pipeline explosion, the close 
proximity of the utility facilities to the traveling public and highway 
facility significantly increases the danger to both. Longitudinal in­
stallation in the outer separation rather than along the outer edge 
of the highway right of way also creates greater difficulties for the 
department’s operation and maintenance of the highway facility, 
particularly with regard to traffic control devices. Consideration 
of an adverse impact on highway  and  traffic safety caused by the 
placement of utility facilities along controlled access highways, 
and a preference for locating those utility facilities close to the 
outer edge of the highway right of way is mandated by 23 C.F.R. 
§645.209. No changes to §21.36(b)(6) are made as a result of 
the comments. 
(8) New rule §21.42(a) provides for an appeal of specific deci­
sions under 43 TAC §21.33 and §21.35 as well as a general de­
nial of a utility’s request for installation under §21.42(a)(3). An 
appeal of a design requirement under §21.37 may be submitted 
under either the general denial clause or the utility may request 
an exception to the design requirement under §21.35 and then 
appeal the adverse decision. To resolve Mr. Nugent’s concern 
that a design requirement is not included and to clarify the pro­
cedure, new §21.42(a) is revised to specifically add the applica­
tion of a design, construction, or maintenance requirement under 
§§21.37, 21.38, 21.40, and 21.41. The exception provision and 
general denial clause are also still available. 
The second concern involving §21.42 relates to a utility’s inability 
to appeal an adverse decision to the Texas Transportation Com­
mission (commission) as the final authority for the department. A 
decision involving utility accommodation requirements normally 
requires a certain amount of engineering expertise which mem­
bers of the commission generally do not possess. Rather than 
provide an additional appeal to the commission, new §21.42(g) 
is added to permit an appeal to a three person board of variance 
composed of senior department employees not below the level 
of division directors, office directors, or district engineers. The 
board of variance will provide a hearing and an opportunity for 
the utility to present evidence. The addition of a board of vari­
ance will make the utility accommodation appeal process similar 
to the appeal process for control of outdoor advertising in 43 TAC 
Chapter 21, Subchapter K. Since an additional appeal to a board 
of variance was added, the word "final" is deleted from the last 
sentence of §21.42(f). 
SUBCHAPTER B. UTILITY ADJUSTMENT, 
RELOCATION, OR REMOVAL 
43 TAC §21.24 
STATUTORY AUTHORITY 
The new section is adopted under Transportation Code, 
§201.101, which provides the commission with the authority to 
establish rules for the conduct of the work of the department, 
and more specifically, Transportation Code, §203.095, which 
directs the commission to adopt rules to implement Transporta­
tion Code, Chapter 203, Subchapter E, concerning relocation of 
utility facilities required by improvements to the state highway 
system, and Utilities Code, §181.005, which directs the com­
mission to adopt rules to provide an appeals process relating to 
the department’s utility accommodation regulations. 
CROSS REFERENCE TO STATUTE 
Transportation Code, §§203.002, 203.003, 203.031, and 
203.092; and Utilities Code, §181.005. 
§21.24. State Participation in Gas Pipeline Relocations. 
(a) This section applies only to the adjustment, modification, 
relocation, or removal of a gas pipeline that is owned or operated by a 
gas corporation authorized to act under Utilities Code, §181.005, and 
that is located longitudinally on a state highway right of way. 
(b) The adjustment, modification, relocation, or removal of a 
gas pipeline owned or operated by a gas corporation made necessary by 
an improvement to a state highway will be at the sole cost and expense 
of the gas corporation, except that the department will reimburse the 
gas corporation for that cost and expense if: 
34 TexReg 8800 December 4, 2009 Texas Register 
(1) the owner or operator of the pipeline has a private prop­
erty interest in the land occupied by the pipeline that is adjusted, mod­
ified, relocated, or removed; or 
(2) the pipeline is owned or operated by a gas utility, as 
defined in the Utilities Code, §181.021 or a common carrier subject to 
Natural Resources Code, Chapter 111, and meets the requirements of 
Transportation Code, §203.092. 
(c) If an owner or operator of a gas pipeline requests reim­
bursement from the department for the costs of adjustment, modifica­
tion, relocation, or removal of its pipeline under subsection (b)(2) of 
this section, the pipeline owner or operator must provide: 
(1) a written certification that it is a gas utility or common 
carrier that qualifies for reimbursement under subsection (b)(2) of this 
section; and 
(2) documentation that substantiates that the pipeline 
owner or operator properly filed its status with the Railroad Com­
mission of Texas and is a gas utility, as defined in the Utilities Code, 
§181.021 or a common carrier subject to Natural Resources Code, 
Chapter 111. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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SUBCHAPTER C. UTILITY ACCOMMODA­
TION 
43 TAC §§21.31, 21.33, 21.34, 21.36, 21.37, 21.42 
STATUTORY AUTHORITY 
The amendments and new section are adopted under Trans­
portation Code, §201.101, which provides the commission 
with the authority to establish rules for the conduct of the 
work of the department, and more specifically, Transportation 
Code, §203.095, which directs the commission to adopt rules 
to implement Transportation Code, Chapter 203, Subchapter 
E, concerning relocation of utility facilities required by im­
provements to the state highway system, and Utilities Code, 
§181.005, which directs the commission to adopt rules to 
provide an appeals process relating to the department’s utility 
accommodation regulations. 
CROSS REFERENCE TO STATUTE 
Transportation Code, §§203.002, 203.003, 203.031, and 
203.092; and Utilities Code, §181.005. 
§21.31. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth­
erwise. 
(1) AASHTO--American Association of State Highway 
and Transportation Officials. 
(2) Abandoned utility--A utility facility that no longer car­
ries a product or performs a function and for which  the owner:  
(A) does not plan to use in future operations; or 
(B) is unknown or cannot be located. 
(3) Access denial line--A line concurrent with the common 
property line across which access to the highway facility from the ad­
joining property is not permitted. 
(4) As-Built plans--Drawings showing the actual locations 
of installed or relocated utility facilities. 
(5) Border width--The area between the edge of pavement 
structure or back of curb to the right of way line. 
(6) Bridge abutment joint--The joint between the approach 
slab and bridge structure. 
(7) Center median--The area between opposite directions 
of travel on a divided highway. 
(8) Certified as-installed construction plans--The construc­
tion plans for the installation of a utility facility, accompanied by an af­
fidavit certifying that the facility was installed in accordance with the 
plans. 
(9) Commission--The Texas Transportation Commission. 
(10) Common carrier--As defined in the Natural Resources 
Code, §111.002. 
(11) Conduit--A pipe or other opening, buried or above 
ground, for conveying fluids or gases, or serving as an envelope con­
taining pipelines, cables, or other utility facilities. 
(12) Controlled access highway--A highway so designated 
by the commission on which owners or occupants of abutting lands and 
other persons are denied access to or from the highway mainlanes. 
(13) Department--The Texas Department of Transporta­
tion. 
(14) Depth of cover--The minimum depth as measured 
from the top of the utility line to the ground line or top of pavement. 
(15) Design vehicle load (HS-20)--A design load designa­
tion used for bridge design analysis representing a three-axle truck 
loaded with four tons on the front axle and 16 tons on each of the 
other two axles. The HS-20 designation is one of many established 
by AASHTO for use in the structural design and analysis of bridges. 
(16) Director--The chief administrative officer in charge of 
either the Maintenance Division or the Right of Way Division, or a 
successor division of either the Maintenance Division or the Right of 
Way Division. 
(17) Distribution line--That part of a utility system con­
necting a transmission line to a service line. 
(18) District--One of the 25 geographical districts into 
which the department is divided. 
(19) District engineer--The chief administrative officer in 
charge of a district, or his or her designee. 
(20) Duct--A pipe or other opening, buried or above 
ground, containing multiple conduits. 
(21) Engineer--A person licensed to practice engineering 
in the state of Texas. 
ADOPTED RULES December 4, 2009 34 TexReg 8801 
(22) Engineering study--An appropriate level of analysis 
as determined by the department, which may include a traffic impact  
analysis, that determines the expected impact that permitting access 
will have on mobility, safety, and the efficient operation of the state 
highway system. 
(23) Executive director--The chief administrative officer of 
the department, or that officer’s designee not below the level of assis­
tant executive director. 
(24) Freeway--A divided highway with frontage roads or 
full control of access. 
(25) Frontage road--A street or road auxiliary to, and lo­
cated alongside, a controlled access highway or freeway that separates 
local traffic from high-speed through traffic and provides service to 
abutting property. 
(26) Gathering line--A line that delivers a raw utility prod­
uct from various sites to a central distribution or feed line for the pur­
poses of refining, collecting, or storing the product. 
(27) Hazardous material--Any gas, material, substance, or 
waste that, because of its quantity, concentration, or physical or chemi­
cal characteristics, is deemed by any federal, state, or local authority to 
pose a present or potential hazard to human health or safety or to the en­
vironment. The term includes hazardous substances, hazardous wastes, 
marine pollutants, elevated temperature materials, materials designated 
as hazardous in the Hazardous Materials Table (49 CFR §172.101), and 
materials that meet the defining criteria for hazard classes and divisions 
in 49 CFR Part 173 (49 CFR §171.8). 
(28) High-pressure gas or liquid petroleum lines--Gas or 
liquid petroleum pipelines that are operated, or may reasonably be ex­
pected to operate in the future, at a pressure of over 60 pounds per 
square inch. 
(29) Horizontal clearance--The areas of highway roadsides 
designed, constructed, and maintained to increase safety, improve traf­
fic operation, and enhance the appearance of highways. 
(30) Idled facility--A utility conduit or line which tem­
porarily does not carry a product, or does not perform a function and 
whose owner has not provided a date for its return to operation. 
(31) Inclement weather--Weather conditions that are haz­
ardous to the safety of the traveling public, highway or utility workers, 
or the preservation of the highway. 
(32) Joint use agreement--A use and occupancy agreement 
that describes the obligations, responsibilities, rights, and privileges 
vested in the department and retained by the utility, and used for situa­
tions in which the utility has a compensable interest in the land occu­
pied by its facilities and the land is to be jointly occupied and used for 
highway and utility purposes. 
(33) Low-pressure gas or liquid petroleum lines--Gas or 
liquid petroleum pipelines that are operated at a pressure not exceeding 
60 pounds per square inch. 
(34) Mainlanes--The traveled way of a freeway or con­
trolled access highway that carries through traffic. 
(35) Maintenance Division--The administrative office of 
the department responsible for the maintenance and operation of the 
state highway system. 
(36) Noncontrolled access highway--A highway on which 
owners or occupants of abutting lands or other persons have direct ac­
cess to or from the mainlanes by department permit. 
(37) Outer separation--The area between the mainlanes of 
a highway for through traffic and a frontage road. 
(38) Pavement structure--The combination of the surface, 
base course, and subbase. 
(39) Private utility--A person, firm, corporation, or other 
entity engaged in a business other than a business described in para­
graph (40) of this section, including an individual who owns a service 
line. 
(40) Public utility--A person, firm, corporation, river au­
thority, municipality, or other political subdivision that is engaged in 
the business of transporting or distributing a utility product and that is 
authorized by state law to operate, construct, and maintain its facilities 
over, under, across, on, or along highways. The term includes a com­
mon carrier and a gas corporation. 
(41) Ramp terminus--The entrance or exit portion of a con­
trolled access highway ramp adjacent to the through traveled lanes. 
(42) Right of Way Division (ROW)--The administrative 
office of the department responsible for the acquisition and manage­
ment of the state right of way. 
(43) Riprap--An appurtenance placed on the exposed sur­
faces of soils to prevent erosion, including a cast-in-place layer of con­
crete or stones placed together. 
(44) Service line--A utility facility that conveys electric­
ity, gas, water, or telecommunication services from a main or conduit 
located in the right of way to a meter or other  measuring device that  
services a customer or to the outside wall of a structure, whichever is 
applicable and nearer the right of way. 
(45) TMUTCD--The most recent edition of Texas Manual 
on Uniform Traffic Control Devices for Streets and Highways. 
(46) Traffic impact analysis--A traffic engineering study 
that determines the potential current and future traffic impacts of a 
proposed traffic generator and that is signed, sealed, and dated by an 
engineer licensed to practice in the state of Texas. 
(47) Transmission line--That part of a utility system con­
necting a main energy or material source with a distribution system. 
(48) Use and occupancy agreement--The written docu­
ment, whether in the form of an agreement, acknowledgment, notice, 
or request, by which the department approves the use and occupancy 
of highway right of way by utility facilities. 
(49) Utility--Any entity owning a public or private utility. 
(50) Utility appurtenances--Any attachments or integral 
parts of a utility facility, including fire hydrants, valves, communica­
tion controller boxes and pedestals, electric boxes, and gas regulators. 
(51) Utility facilities--All utility lines, pipelines, conduits, 
cables, and their appurtenances within the highway right of way except 
those for highway-oriented needs, including underground, surface, or 
overhead facilities either singularly or in combination, which may be 
transmission, distribution, service, or gathering lines. 
(52) Utility product--A commodity, such as water, steam, 
electricity, gas, oil, or crude resources or communications, cable tele­
vision, or waste disposal services, that directly or indirectly serves the 
public. 
(53) Utility strip--The area of land established within a 
control of access highway, located longitudinally within the area 
between the outer traveled way and the right of way line, for the 
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nonexclusive use, occupancy, and access by one or more authorized 
public utilities. 
(54) Utility structure--A pole, bridge, tower, or other 
aboveground structure on which a conduit, line, pipeline, or other 
utility facility is attached. 
§21.36. Rights of Utilities. 
(a) Under state law, public utilities have a right to operate, con­
struct, and maintain their facilities over, under, across, on, or along 
highways, subject to highway purposes. This includes entities autho­
rized by law to transport or distribute natural gas, water, electric power, 
telephone, cable television, or salt water and those that are authorized to 
construct and operate common carrier petroleum and petroleum prod­
uct lines. 
(b) A private utility may place a utility facility over, under, or 
across a highway, subject to highway purposes, but it is not permitted 
to place a utility facility longitudinally on a highway right of way. 
(c) If an entity requests the installation of a new utility facility 
or the adjustment or relocation of an existing utility facility longitudi­
nally within a highway right of way and the entity’s legal authority to 
install, adjust, or relocate its facility longitudinally within the highway 
right of way is not readily evident, the department may require that the 
entity provide: 
(1) a written certification that it is an entity authorized by 
state law to operate, construct, and maintain its utility facilities over, 
under, across, on, or along state highways; and 
(2) documentation that substantiates that the entity filed its 
status with the applicable state regulatory commission or agency and 
its facilities are subject to public safety regulation. 
§21.37. Design. 
(a) General. The design of any utility installation, adjustment, 
or relocation is the responsibility of the utility. Utility design will be ac­
complished in a manner and to a standard acceptable to the department. 
The location and manner in which a utility installation, adjustment, or 
relocation work will be performed within the right of way must be re­
viewed and approved by the department. The department will review 
the measures to be taken to preserve the safety and free flow of traffic, 
structural integrity of the highway or highway structure, ease of high­
way maintenance, appearance of the highway, and the integrity of the 
utility facility. Utility installations shall conform with: 
(1) the requirements of this subchapter; 
(2) the National Electrical Safety Code rules for the instal­
lation and maintenance of electric supply and communication lines; 
(3) 23 CFR Part 645B, Accommodation of Utilities; 
(4) 49 CFR Part 192, Transportation of Natural and Other 
Gas by Pipeline: Minimum Federal Safety Standards; 
(5) 49 CFR Part 195, Transportation of Hazardous Liquids 
by Pipeline; 
(6) the latest American Society for Testing and Materials 
(ASTM) specifications; 
(7) the latest edition of the Texas Manual on Uniform Traf­
fic Control Devices; 
(8) 30 TAC §§290.38 - 290.47, relating to Rules and Reg­
ulations for Public Water Systems; 
(9) applicable state and federal environmental regulations, 
including storm water pollution prevention, endangered species, and 
wetlands; and 
(10) applicable Railroad Commission of Texas safety reg­
ulations. 
(b) Location. 
(1) Utility lines shall be located to avoid or minimize the 
need for adjustment for future highway projects and improvements, to 
allow other utilities equal access in the right of way, and to permit ac­
cess to utility facilities for their maintenance with minimum interfer­
ence to highway traffic. 
(2) Longitudinal installations, if allowed, shall be located 
on uniform alignments to the right of way line to provide space for 
future highway construction and possible future utility installations. 
(3) New utility lines crossing the highway shall be installed 
at approximately 90 degrees to the centerline of the highway. 
(4) The horizontal and vertical location of overhead utility 
lines shall conform with §21.41 of this subchapter (relating to Overhead 
Electric and Communication Lines), consistent with the clearances ap­
plicable to all roadside obstacles. No aboveground fixed objects will 
be allowed in the horizontal clearance. 
(5) The utility is responsible for determining whether other 
utility lines exist at, or if plans have been submitted to the department 
regarding, the proposed installation area. The utility must make every 
effort to insure that the proposed installation is compatible with existing 
and approved future utility facilities. 
(6) A utility facility on controlled access highways or free­
ways shall be located to permit maintenance of the facility by access 
from frontage roads, nearby or adjacent roads and streets, or trails along 
or near the right of way line without access from the mainlanes or 
ramps. A utility facility may not be located longitudinally in the center 
median or outer separation of controlled access highways or freeways. 
(7) On highways with frontage roads, longitudinal utility 
installations may be located between the frontage road and the right of 
way line. Utility facilities shall not be placed or allowed to remain in 
the center median, outer separation, or beneath any pavement, includ­
ing shoulders. 
(8) The procedures and requirements of this paragraph ap­
ply if a longitudinal installation is proposed within existing access de­
nial lines of a controlled access highway or freeway without frontage 
roads. 
(A) The public utility seeking the installation shall sub­
mit to the district engineer a written request that includes for each fa­
cility proposed for installation the following detailed information: 
(i) the information required by §21.35 of this sub­
chapter (relating to Exceptions); 
(ii) survey data as directed by the department to 
identify and designate the location of a utility strip, the utility strip’s 
relationship to existing highway facilities and the right of way line, 
and the specific area of use, occupancy, and access for installation and 
maintenance of the utility facility; 
(iii) a plan for  the utility’s access to, from, and 
within the utility strip with clearly described procedures that preserve 
the safety and free flow of traffic on the controlled access highway or 
freeway during installation, maintenance, and emergency service or 
repair of the utility facility; and 
(iv) any additional information, including an engi­
neering study requested by the department, that is reasonably neces­
sary for a determination of the impact of the proposed utility facility 
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on the safety, design, construction, operation, maintenance, and stabil­
ity of the controlled access highway. 
(B) If the requested utility facility installation meets the 
conditions of §21.35 of this subchapter and the other applicable require­
ments of this subchapter, the department shall establish a utility strip 
along the outer edge of the right of way by: 
(i) locating a utility-access denial line between the 
proposed utility facility installation and the mainlanes and connecting 
ramps; and 
(ii) designating the specific area of use, occupancy, 
and access for installation and maintenance of the requested utility fa­
cility. 
(C) The department may adjust the utility-access denial 
line of an established utility strip to accommodate additional authorized 
utility facilities within the utility strip. 
(D) The utility requesting installation of the utility facil­
ity is responsible for all costs associated with providing the information 
required for designation of a new or expanded utility strip. The utility 
shall delineate the utility-access denial line on the ground by setting 
readily identifiable, durable, and weatherproof permanent markers to 
represent or reference the corners, angle points, and points of curva­
ture or tangency of the utility-access denial line. 
(E) All existing and proposed fences shall be located at 
the freeway right of way line. 
(F) Denial of access regarding property adjoining the 
right of way line will not be altered. 
(c) Plans. Utilities shall be responsible and accountable for 
protecting the public investment in the highway, inclusive of all its 
components, and to maintain traffic capacity and safety for each high­
way user. 
(1) All utility installations shall be of durable materials de­
signed for long life expectancy and relatively free from the need for 
routine servicing or maintenance. In addition to the requirements of 
this subchapter, any existing utility lines to remain in place must be of 
satisfactory design and condition in the opinion of the district. 
(2) Utilities shall avoid disturbing existing drainage 
courses. In addition, soil erosion shall be held to a minimum and 
sediment from the construction site shall be kept away from the 
highway and drain inlets. 
(3) Utility expansions shall be planned to minimize haz­
ards to, and interference with, future highway projects or other utility 
installations. 
(4) Plans shall include the design, proposed location, ver­
tical elevations, and horizontal alignments of the utility facility based 
on the department’s survey data, the relationship to existing highway 
facilities and the right of way line, and location of existing utility facil­
ities that may be affected by the proposed utility facility. 
(5) As-built plans or certified as-installed construction 
plans shall include the installed location, vertical elevations, and hor­
izontal alignments of the utility facility based upon the department’s 
survey data, the relationship to existing highway facilities and the 
right of way line, and access procedures for maintenance of the utility 
facility. As-installed construction plans certified by a utility or its 
representative shall be submitted to the department for each relocation 
or new installation. In the alternative, if approved by the director of 
the Maintenance Division or Right of Way Division, a district may 
require a utility to deliver either as-installed construction plans that are 
certified by an independent party or final as-built plans that are signed 
and sealed by an engineer or registered professional land surveyor. 
In determining whether to authorize a requirement for independently 
certified or signed and sealed plans, the director shall consider: 
(A) the amount of available right of way or the proposed 
utility facility’s proximity to department facilities and other utility fa­
cilities that may be impacted; and 
(B) past performance of the utility in providing accurate 
location data and conformance with its certified as-installed construc­
tion plans. 
(6) If approved by the director of the Maintenance Division 
or the Right of Way Division, a district may require a utility to deliver 
plans that are signed and sealed by an engineer. In determining whether 
to authorize a requirement for signed and sealed plans, the director shall 
consider: 
(A) the amount of available right of way or the proposed 
utility facility’s proximity to department facilities or other utility facil­
ities that may be impacted; 
(B) the complexity of required traffic control plans; 
(C) whether the installation or adjustment activity re­
quires a storm water pollution prevention plan; and 
(D) the utility’s past performance in providing accurate 
location data and conformance with its construction plans. 
(d) Tunnels and bridges. 
(1) Interstate highways. In providing a utility tunnel or util­
ity bridge, the requirements in subparagraphs (A) - (I) apply. 
(A) Mutually hazardous transmittants, such as fuels and 
electric energy, shall be isolated by compartmentalizing or by auxiliary 
encasement of incompatible carriers. 
(B) The utility tunnel or utility bridge structure shall 
conform in design, appearance, location, bury, earthwork, and mark­
ings to the culvert and bridge practices of the department. 
(C)  Where a pipeline on or in a  utility structure is en­
cased, the casing shall be effectively opened or vented at each end to 
prevent possible build up of pressure and to detect leakage of gases or 
fluids. 
(D) Where a casing is not provided for a pipeline on or 
in a utility structure, additional protective measures shall be taken, such 
as employing a higher factor of safety in the design, construction, and 
testing of the pipeline than would be required for cased construction. 
(E) Communication and electric power lines shall be in­
sulated, grounded, and carried in protective conduit or pipe from the 
point of exit from the ground to reentry, and the cable carried to a man­
hole located beyond the backwall of the structure. 
(F) Carrier and casing pipe for gas, liquid petroleum, 
hazardous product, and water lines shall be insulated from electric 
power line attachments. 
(G) Sectionalized block valves shall be installed in lines 
at or near ends of utility structures, pursuant to 49 CFR §192.179, 
Transmission Line Valves, unless segments of the lines can be isolated 
by other sectionalizing devices within a distance acceptable to the de­
partment. 
(H) Any maintenance, servicing, or repair of the utility 
lines will be the responsibility of the utility. 
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(I) The utility shall notify the district 48 hours in ad­
vance of any maintenance, servicing, or repair; however, in an emer­
gency situation, the utility shall notify the district as soon as practicable. 
(2) Non-interstate highways. If a utility’s line exists on its 
own easement and it would be more economical to the department to 
adjust the line across a highway by use of a utility tunnel or bridge 
rather than to provide separately trenched and cased crossing, consid­
eration should be given to provision of such a structure. Where the util­
ity line was placed through an approved use and occupancy agreement 
and the adjustment of the utility is the sole responsibility of the utility 
owner, the department may allow for the provision of a utility struc­
ture without cost to the department, provided the conditions outlined 
in subsection (a) of this section and all other pertinent requirements 
are met. If a structure is to serve as a joint utility/pedestrian crossing 
or a joint utility/sign support structure, the department will participate 
to the extent necessary for accommodation of pedestrians or highway 
signs only. 
(e) Joint use of utility and highway structures. 
(1) The attachment of utility lines to bridges and grade sep­
aration structures is prohibited if other locations are feasible and rea­
sonable. 
(2) Where other arrangements for a utility line to span an 
obstruction are not feasible, the utility may submit a request to the dis­
trict for attachment of the line to a bridge structure through a bridge 
attachment agreement. Each attachment will be considered on an indi­
vidual basis, and permission to attach will not be considered as estab­
lishing a precedent for granting of subsequent requests for attachment. 
(A) When it is impractical to carry a self-supporting 
communication line across a stream or other obstruction, the depart­
ment may permit the attachment of the line to its bridge. If approved 
on existing bridges, the line must be enclosed in a conduit and so lo­
cated on the  structure  as not to interfere with stream flow, traffic, or 
routine maintenance operations. When a request is made before con­
struction of a bridge, if approved, suitable conduits may be provided 
in the structure if the utility bears the cost of all additional work and 
materials involved. 
(B) If it is the department’s responsibility to provide for 
the adjustment of telephone lines or telephone conduits to accommo­
date the construction of a highway and the adjustment provides for the 
placement of telephone conduits in a bridge, the department will allow 
a reasonable number of spare telephone conduits in the structure if the 
spares are placed at the time of construction and the telephone com­
pany bears the cost of the spare conduits. 
(C) A utility shall not attach gas or liquid fuel lines to a 
bridge without the written approval of the executive director. 
(D) Power lines carrying greater than 600 volts shall not 
be permitted on bridges. 
(E) When a utility is granted permission to attach a 
pipeline to a proposed bridge prior to construction, any additional 
costs associated with the design or construction to accommodate the 
pipeline are the responsibility of the utility. 
(F) A utility requesting permission to attach a pipeline 
to an existing bridge shall submit sufficient information to allow the 
department to conduct a stress analysis to determine the effect of the 
added load on the structure. The department may require other details 
of the proposed attachment as they affect safety and maintenance. 
(f) Aesthetics. A utility will notify the department before re­
moving, trimming, or replacing trees, bushes, shrubbery, or any other 
aesthetic features. The department must approve the extent and method 
of removal, trimming, or replacement of trees, bushes, shrubbery, or 
any other aesthetic feature. 
§21.42. Appeal Process. 
(a) A utility may file a petition of appeal to contest: 
(1) a supplemental accommodation requirement prescribed 
under §21.33 of this subchapter (relating to Applicability); 
(2) the application of a design, construction, or mainte­
nance requirement under §21.37 (relating to Design), §21.38 (relating 
to Construction and Maintenance), §21.40 (relating to Underground 
Utilities), and §21.41 (relating to Overhead Electric and Communica­
tion Lines) of this subchapter; 
(3) the denial of the utility’s request for an exception under 
§21.35 of this subchapter (relating to Exceptions); or 
(4) the denial of the utility’s request under this subchapter 
for either the installation of a new utility facility or the adjustment or 
relocation of an existing utility facility. 
(b) The petition must be filed with: 
(1) the director of the Right of Way Division, if the utility 
facility that is the subject of the appeal occupies or is proposed to oc­
cupy the right of way under a utility joint use agreement; or 
(2) the director of the Maintenance Division, if the utility 
facility that is the subject of the appeal occupies or is proposed to oc­
cupy the right of way under a use and occupancy agreement other than 
a utility joint use agreement. 
(c) The petition must: 
(1) be in writing; 
(2) completely and succinctly state the grounds for appeal 
and its factual basis; and 
(3) include sufficient factual documentation, such as draw­
ings, surveys, or photographs, to establish the merits of the appeal. 
(d) The utility has the burden of demonstrating that the depart­
ment incorrectly applied its utility accommodation requirements to the 
applicable facts. 
(e) The director of the division to which a petition that satisfies 
the requirements of this section is submitted will issue, within 45 days 
after the date of receipt of the petition, a written decision approving or 
disapproving the appeal and, on issuance, immediately send the deci­
sion to the utility. If a written decision is not issued within the 45-day 
period, the appeal is considered to be disapproved and the decision of 
disapproval is considered to be issued on the 46th day after the date of 
receipt of the petition. 
(f) To appeal a decision issued under subsection (e) of this sec­
tion, the utility must submit a written petition of appeal to the executive 
director within 30 days after the date that the division director’s deci­
sion is issued. The petition must satisfy the requirements of subsection 
(c) of this section. The executive director will issue, within 30 days 
after the date of receipt of the petition, a written decision approving or 
disapproving the appeal. 
(g) To appeal a decision of the executive director issued under 
subsection (f) of this section, the utility must submit to the executive 
director its written petition of appeal to a board of variance, before 
the 31st day after the date that the executive director’s decision under 
subsection (f) of this section is received. On receipt of the petition, the 
procedure set out in this subsection applies. 
(1) The executive director will appoint a board of variance 
composed of at least three persons, each of whom is not below the 
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level of department division director, office director, or district engineer 
and was not involved in a decision to deny the utility’s request under 
subsections (a), (e), or (f) of this section. A majority of the members 
of the board constitutes a quorum. 
(2) The board of variance will meet and consider the ap­
peal. Before the 10th day preceding the date of the meeting, the board 
will give the utility notice of the time and place of the meeting and af­
ford the utility an opportunity to attend and present evidence regarding 
the appeal. 
(3) Before the 11th day after the date of the meeting, the 
board of variance will issue a final written decision approving or dis­
approving the appeal. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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Proposed Rule Reviews 
Texas Board of Chiropractic Examiners 
Title 22, Part 3 
The Texas Board of Chiropractic Examiners (Board) files this notice 
of intention to review and to consider for readoption, amendment, or 
repeal Chapters 71 (Applications and Applicants), 73 (Licenses and 
Renewals), 74 (Chiropractic Facilities), 75 (Rules of Practice), 76 (For­
mal SOAH Proceedings), 77 (Advertising and Public Communication), 
78 (Chiropractic Radiologic Technologists), 79 (Licensure of Certain 
Out-of-State Applicants), and 80 (Professional Conduct) of Title 22, 
Texas Administrative Code, Part 3. This review and consideration is 
being conducted in accordance with §2001.039 of the Texas Govern­
ment Code. 
The Board will assess whether the reason(s) for adopting or re-adopting 
these chapters continue to exist. Each section of the aforenamed chap­
ters will be reviewed to determine whether it is obsolete, reflects current 
legal and policy considerations, reflects current general provisions in 
the governance of the Board, and/or whether it is in compliance with 
Chapter 2001 of the Texas Government Code (Administrative Proce­
dure Act). 
Comments on the rule review may be submitted in writing to H. A. ten 
Brink, General Counsel, Texas Board of Chiropractic Examiners, 333 
Guadalupe Street, Tower III, Suite 825, Austin, Texas 78701. Com­
ments may also be faxed to (512) 305-6705. The deadline for com­
ments is 30 days after the publication of this rule review in the Texas 
Register. Any proposed changes to the sections of the aforenamed 
chapters as a result of the review will be published in the Proposed 
Rules section of the Texas Register and will be open for an additional 
30 day public comment period prior to final adoption of any repeal, 




Texas Board of Chiropractic Examiners 
Filed: November 23, 2009 
Texas Education Agency 
Title 19, Part 2 
The State Board of Education (SBOE) proposes the review of 19 TAC 
Chapter 105, Foundation School Program, pursuant to the Texas Gov­
ernment Code, §2001.039. The rules being reviewed by the SBOE in 
19 TAC Chapter 105 are organized under the following subchapters: 
Subchapter A, Definitions; and Subchapter B, Use of State Funds. 
As required by the Texas Government Code, §2001.039, the SBOE will 
accept comments as to whether the reasons for adopting 19 TAC Chap­
ter 105, Subchapters A and B, continue to exist. The comment period 
begins with the publication of this notice and must last a minimum of 
30 days. 
Comments or questions regarding this rule review may be submitted 
to Cristina De La Fuente-Valadez, Policy Coordination Division, 
Texas Education Agency, 1701 North Congress Avenue, Austin, Texas 
78701-1494, (512) 475-1497. Comments may also be submitted 
electronically to rules@tea.state.tx.us or faxed to (512) 463-0028. 
TRD-200905405 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Filed: November 23, 2009 
The Texas Education Agency (TEA) proposes the review of 19 TAC 
Chapter 105, Foundation School Program, pursuant to the Texas Gov­
ernment Code, §2001.039. The rules being reviewed by the TEA in 19 
TAC Chapter 105 are organized under the following subchapters: Sub­
chapter AA, Commissioner’s Rules Concerning Optional Extended 
Year Program; Subchapter BB, Commissioner’s Rules Concerning 
State Aid Entitlements; and Subchapter CC, Commissioner’s Rules 
Concerning Severance Payments. 
As required by the Texas Government Code, §2001.039, the TEA will 
accept comments as to whether the reasons for adopting 19 TAC Chap­
ter 105, Subchapters AA-CC, continue to exist. 
The public comment period on the review of 19 TAC Chapter 105, 
Subchapters AA-CC, begins December 4, 2009, and ends January 4, 
2010. Comments or questions regarding this rule review may be sub­
mitted to Cristina De La Fuente-Valadez, Policy Coordination Divi­
sion, Texas Education Agency, 1701 North Congress Avenue, Austin, 
Texas 78701-1494, (512) 475-1497. Comments may also be submitted 
electronically to rules@tea.state.tx.us or faxed to (512) 463-0028. 
TRD-200905404 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Filed: November 23, 2009 
RULE REVIEW December 4, 2009 34 TexReg 8807 
♦ ♦ ♦ 
♦ ♦ ♦ 
Texas Board of Veterinary Medical Examiners 
Title 22, Part 24 
The Texas Board of Veterinary Medical Examiners (Board) files this 
notice of intent to review Chapter 577, General Administrative Du­
ties. This review is conducted in accordance with Government Code, 
§2001.039. 








§577.11. Appointments and Fund Disbursements.
 




§577.16. Responsibilities of Board and Staff.
 
§577.17. Purchasing Protest Procedures.
 
§577.18. Historically Underutilized Businesses.
 
The Board has conducted a review of the rules in Chapter 577 and has
 
preliminarily determined that the reasons for adopting the chapter con­
tinue to exist, with amendments to §577.2 and §577.12. These amend­
ments are contemporaneously proposed elsewhere in this issue of the 
Texas Register. 
The Board proposes to readopt the remainder of Chapter 577 without 
changes. 
All comments or questions regarding this notice of intent to review may 
be submitted in writing to Loris Jones, Texas Board of Veterinary Medi­
cal Examiners, 333 Guadalupe, Ste. 3-810, Austin, Texas 78701-3942, 
by facsimile (FAX) to (512) 305-7556, or by e-mail vet.board@tb­
vme.state.tx.us. Comments will be accepted for 30 days following pub­




Texas Board of Veterinary Medical Examiners 
Filed: November 20, 2009 
Adopted Rule Review 
State Board for Educator Certification 
Title 19, Part 7 
The State Board for Educator Certification (SBEC) adopts the review 
of Title 19, Texas Administrative Code (TAC), Chapter 229, Account­
ability System for Educator Preparation, pursuant to the Texas Gov­
ernment Code, §2001.039. The SBEC proposed the review of 19 TAC 
Chapter 229 in the February 27, 2009, issue of the Texas Register (34 
TexReg 1451). 
Relating to the review of 19 TAC Chapter 229, the SBEC finds that 
the reasons for adoption continue to exist and proposes to readopt the 
rules with changes to update the rules as a result of Senate Bill 174, 
81st Texas Legislature, 2009, which requires expanded accountability 
requirements for SBEC-approved educator preparation programs. 
The SBEC is proposing the repeal of §§229.1 - 229.12 and new §§229.1 
- 229.9, which may be found in the Proposed Rules section of this issue. 
The SBEC received no comments related  to  the rule review of 19 TAC  
Chapter 229. 
This concludes the review of 19 TAC Chapter 229. 
TRD-200905455 
Jerel Booker 
Associate Commissioner, Educator Quality and Standards, Texas 
Education Agency 
State Board for Educator Certification 
Filed: November 23, 2009 
34 TexReg 8808 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8809 
34 TexReg 8810 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8811 
34 TexReg 8812 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8813 
34 TexReg 8814 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8815 
34 TexReg 8816 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8817 
34 TexReg 8818 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8819 
34 TexReg 8820 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8821 
34 TexReg 8822 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8823 
34 TexReg 8824 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8825 
34 TexReg 8826 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8827 
34 TexReg 8828 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8829 
34 TexReg 8830 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8831 
34 TexReg 8832 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8833 
34 TexReg 8834 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8835 
34 TexReg 8836 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8837 
34 TexReg 8838 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8839 
34 TexReg 8840 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8841 
34 TexReg 8842 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8843 
34 TexReg 8844 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8845 
34 TexReg 8846 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8847 
34 TexReg 8848 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8849 
34 TexReg 8850 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8851 
34 TexReg 8852 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8853 
34 TexReg 8854 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8855 
34 TexReg 8856 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8857 
34 TexReg 8858 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8859 
34 TexReg 8860 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8861 
34 TexReg 8862 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8863 
34 TexReg 8864 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8865 
34 TexReg 8866 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8867 
34 TexReg 8868 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8869 
34 TexReg 8870 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8871 
34 TexReg 8872 December 4, 2009 Texas Register 
TABLES AND GRAPHICS December 4, 2009 34 TexReg 8873 
34 TexReg 8874 December 4, 2009 Texas Register 
♦ ♦ ♦ 
Office of the Attorney General 
Texas Water Act Settlement Notice 
Notice is hereby given by the State of Texas of the following proposed 
resolution of an environmental enforcement lawsuit under the Texas 
Water Code. Before the State may settle a judicial enforcement action 
under the Texas Water Code, the State shall permit the public to com­
ment in writing on the proposed judgment. The Attorney General will 
consider any written comments and may withdraw or withhold con­
sent to the proposed agreed judgment if the comments disclose facts or 
considerations that indicate that the consent is inappropriate, improper, 
inadequate, or inconsistent with the requirements of the Texas Water 
Code. 
Case Title and Court: Travis County, Texas and State of Texas, Plain­
tiffs, and Marvin Leon Myers, et al, Plaintiffs-Intervenors, v. Coldwa­
ter Development, Ltd., and Rodman Excavation, Inc., et al, Defendants, 
Cause No. D-1-GV-07-002293, in the 98th Judicial District Court, 
Travis County, Texas. 
Nature of Defendant’s Operations: Defendant Coldwater is the owner 
and developer of a low density residential subdivision. Defendant Rod­
man is a construction contractor that worked at Coldwater’s subdivi­
sion. The State alleges that Coldwater and Rodman caused, suffered, 
or allowed violations of the Texas Water Code by discharging sediment 
into Hamilton Creek. 
Proposed Agreed Judgment: The Agreed Final Judgment orders Defen­
dants to pay civil penalties, fund supplemental environmental projects, 
and pay attorney’s fees to the State. Defendants have agreed to pay 
Plaintiff $300,000.00, in civil penalties, $300,000.00 of which will be 
used to fund TCEQ-approved Supplemental Environmental Project(s) 
and an additional $200,000.00 in attorney’s fees. 
For a complete description of the proposed settlement, the complete 
proposed Agreed Final Judgment should be reviewed. Requests for 
copies of the judgment, and written comments on the proposed settle­
ment, should be directed to Ryan P. Fite, Assistant Attorney General, 
Office of the Texas Attorney General, P.O. Box 12548, Austin, Texas 
78711-2548, (512) 463-2012, facsimile (512) 320-0911. Written com­
ments must be received within 30 days of publication of this notice to 
be considered. 
For information regarding this publication, contact Zindia Thomas, 
Agency Liaison, at (512) 936-9901. 
TRD-200905399 
Stacey Napier 
Deputy Attorney General 
Office of the Attorney General 
Filed: November 23, 2009 
Texas Education Agency 
Request for Applications Concerning Dropout Recovery Pilot 
Program, Cycle 3 
Eligible Applicants. The Texas Education Agency (TEA) is requesting 
applications under Request for Applications (RFA) #701-10-106 from 
Texas independent school districts, open-enrollment charter schools, 
institutions of higher education, county departments of education, non­
profit organizations that have demonstrated the ability and capacity to 
provide educational programs to students in any grade from Kinder­
garten-Grade 12, and regional education service centers (ESCs). To be 
eligible for funding under the Dropout Recovery Pilot Program, Cy­
cle 3, the applicant must provide evidence in the application that for at 
least three years prior to submission of the grant application it has been 
operating as one of the entities defined as being eligible for funding 
under this grant. 
If an applicant is operating as an education program that issues high 
school diplomas, the applicant must either be chartered or accredited. 
If the applicant is chartered, the applicant must have received its char­
ter from the State Board of Education, the local school district in which 
the applicant resides, or a home-rule district, in accordance with the 
Texas Education Code (TEC), §§12.011, 12.052, 12.101, and 12.152. 
If accredited, the applicant must have earned its accreditation by one 
of the following means: through TEA, in accordance with the TEC, 
§39.071, as amended and renumbered to §39.051 by House Bill 3, 81st 
Texas Legislature, 2009, and 19 TAC §97.1053; through an accredit­
ing entity operating as a member of the Texas Private School Accredi­
tation Commission; or through another accrediting entity approved by 
the commissioner of education. Additional eligibility criteria apply, as 
described in the RFA. Entities that received funding under the Dropout 
Recovery Pilot Program, Cycles 1 and 2, are not eligible to apply for 
Cycle 3 funding. 
Description. The purposes of the Dropout Recovery Pilot Program, Cy­
cle 3, are to (1) identify and recruit students who have already dropped 
out of Texas public secondary schools and who are not currently en­
rolled in a Texas public secondary school; and (2) provide those stu­
dents with services designed to enable them to succeed through a high 
school diploma path to college or an alternative path to college, as de­
fined in the  RFA.  
The goals of the Dropout Recovery Pilot Program, Cycle 3, are to (1) 
expand the state’s capacity to provide dropout recovery resources to 
students who have dropped out of public middle and high school; (2) 
provide Texas students who have dropped out of public middle or high 
school with an opportunity to obtain a high school diploma or com­
plete an alternative path to college; (3) develop a flexible mechanism 
to respond to the particular needs of students who have dropped out of 
public middle and high school to facilitate their ability to earn a high 
school diploma or earn a high school equivalency credential (GED) and 
become college ready; (4) increase the number of students who earn a 
high school diploma; and (5) increase the number of students who earn 
a GED and become college ready. 
Dates of Project. The Dropout Recovery Pilot Program, Cycle 3, grant 
will be implemented during the 2009-2010 and 2010-2011 school 
years. Applicants should plan for a starting date of no earlier than June 
1, 2010, and an ending date of no later than August 31, 2011. 
Project Amount. Approximately $6 million is available for funding 
Dropout Recovery Pilot Program, Cycle 3, grants during the June 1, 
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2010, through August 31, 2011, project period. The number of grants to 
be awarded will depend on the number of applicants selected for fund­
ing and the number of students those applicants plan to serve. Grantees 
will be awarded a base amount of funding, not to exceed $150,000, dur­
ing the grant period based on the number of participants they plan to 
serve. This project is funded 100 percent with state funds. 
Applicants’ Conference. An applicants’ conference will be held on 
Thursday, December 17, 2009, from 10:00 a.m. to 12:00 p.m. on the 
Texas Educational Telecommunication Network (TETN) available at 
each regional ESC (TETN Event #6945). To locate the nearest TETN 
facility, applicants should contact the TETN site manager at their re­
gional ESC. A complete list of ESCs, including contact information, is 
available on the TEA website at http://www.tea.state.tx.us/ESC/. 
Questions relevant to the RFA may be sent to Angela de Leon at An­
gela.DeLeon@tea.state.tx.us or faxed to (512) 463-4246 prior to Tues­
day, December 15, 2009. These questions, along with other informa­
tion, will be addressed in the presentation. The conference will be open 
to all potential applicants and will provide general and clarifying infor­
mation about the program and RFA. 
The entire applicants’ conference will be digitally recorded. Prospec­
tive applicants who are not able to attend the applicants’ conference 
may request a password and procedures to download the video stream 
from the TETN site manager at their local ESC. 
Selection Criteria. Applications will be selected based on the ability 
of each applicant to carry out all requirements contained in the RFA. 
Reviewers will evaluate applications based on the overall quality and 
validity of the proposed grant programs and the extent to which the 
applications address the primary objectives and intent of the project. 
Applications must address each requirement as specified in the RFA to 
be considered for funding. TEA reserves the right to select from the 
highest-ranking applications those that address all requirements in the 
RFA. 
TEA is not obligated to approve an application, provide funds, or en­
dorse any application submitted in response to this RFA. This RFA does 
not commit TEA to pay any costs before an application is approved. 
The issuance of this RFA does not obligate TEA to award a grant or 
pay any costs incurred in preparing a response. 
Requesting the Application. RFAs are no longer available in print. 
The announcement letter and complete RFA will be posted on the TEA 
website at http://burleson.tea.state.tx.us/GrantOpportunities/forms for 
viewing and downloading. In the "Select Search Options" box, select 
the name of the RFA from the drop-down list. Scroll down to the "Ap­
plication and Support Information" section to view all documents that 
pertain to this RFA.  
Further Information. For clarifying information about the RFA, 
contact Donnell Bilsky, Division of Discretionary Grants, Texas 
Education Agency, (512) 463-9269. In order to assure that no 
prospective applicant may obtain a competitive advantage because of 
acquisition of information unknown to other prospective applicants, 
any and all questions must be submitted in writing to the TEA contact 
persons identified in Part 2: Program Guidelines of the RFA. All 
questions and the written answers thereto will be posted on the TEA 
website in the format of Frequently Asked Questions (FAQs) at 
http://burleson.tea.state.tx.us/GrantOpportunities/forms. In the "Select 
Search Options" box, select the name of the RFA from the drop-down 
list. Scroll down to the "Application and Support Information" section 
to view all documents that pertain to this RFA. 
Deadline for Receipt of Applications. Applications must be received 
in the TEA Document Control Center by 5:00 p.m. (Central Time), 
Thursday, February 4, 2010, to be eligible to be considered for funding. 
TRD-200905406 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Filed: November 23, 2009 
Request for Applications Concerning High Schools That Work 
(HSTW) Enhanced Design Network, Cycle 4 
Eligible Applicants. The Texas Education Agency (TEA) is requesting 
applications under Request for Application (RFA) #701-10-103 from 
Texas independent school districts (ISDs) and open-enrollment charter 
schools on behalf of high school campuses serving students in at least 
three of Grades 9-12. In order to be eligible for High Schools That 
Work (HSTW) Enhanced Design Network, Cycle 4, funding, either 
the ISD or open-enrollment charter school or the high school campus 
must meet one of the following criteria: (1) the ISD or open-enrollment 
charter school must be at a Stage 3 or 4 intervention level for Career and 
Technical Education under the TEA Performance-Based Monitoring 
Analysis System; (2) the high school campus was rated Academically 
Unacceptable in 2009 under the state accountability rating system; or 
(3) at least 55 percent of students enrolled at the high school campus 
were identified as economically disadvantaged in each of the past three 
school years (i.e., 2006-2007, 2007-2008, and 2008-2009) and at least 
45 percent of students were identified as being at risk of dropping out 
of school in the 2008-2009 school year. Other eligibility requirements 
apply, as defined in the  RFA.  
A campus is ineligible for HSTW Enhanced Design Network, Cycle 
4, grant funding if the campus is identified as a disciplinary alternative 
education program or a juvenile justice alternative education program 
or if the campus operates under the alternative education accountabil­
ity system. ISDs and open-enrollment charter schools are ineligible 
to apply on behalf of a high school campus if the ISD or open-enroll­
ment charter school received funding under any of the following grant 
programs during the 2008-2009 or 2009-2010 school year: HSTW En­
hanced Design Network, Cycle 1 or Cycle 2 Continuation; HSTW En­
hanced Design Network, Cycle 3; Texas High School Redesign and 
Restructuring (whether funded from TEA, the Communities Founda­
tion of Texas, or the Bill and Melinda Gates Foundation); Early College 
High School; Texas Science, Technology, Engineering and Mathemat­
ics (T-STEM) Academy; or T-STEM Special Project. 
Description. The purpose of the HSTW Enhanced Design Network, 
Cycle 4, grant is to support high schools in implementing the HSTW 
redesign model in partnership with the TEA, the Southern Regional 
Education Board (SREB), and the Region 13 Education Service Center 
(ESC). Among the goals of the HSTW Enhanced Design Network, Cy­
cle 4, grant are the following: expand students’ opportunities to com­
plete a rigorous academic core and either an academic, a career/techni­
cal, or a blended program of study; create supportive relationships be­
tween students and adults; create opportunities for teachers to serve as 
advisors with parents and students; focus school leadership on support­
ing what and how teachers teach by providing common planning time 
and professional development aligned with school improvement plans; 
have all high school students complete a challenging curriculum that 
focuses on preparing them for further education and the workplace; and 
enable students to earn, upon leaving high school, postsecondary credit 
or meet standards for postsecondary studies to avoid remedial courses. 
As described in the RFA, grantees will be expected to implement de­
fined key practices to enable them to meet those goals and achieve the 
program purpose. The HSTW Enhanced Design Network, Cycle 4, 
grantees are required to support and budget for an SREB school im­
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provement consultant to assist with the implementation of the HSTW 
design principles. 
Dates of Project. The HSTW Enhanced Design Network, Cycle 4, 
grant will be implemented during the 2009-2010, 2010-2011, and 2011­
2012 school years. Applicants should plan for a starting date of no ear­
lier than May 1, 2010, and an ending date of no later than April 30, 
2012. 
Project Amount. Funding will be provided for approximately 10 
projects. Each project will receive a maximum of $83,500 for the May 
1, 2010, to April 30, 2012, project period. This project is funded 100 
percent with state funds. 
Applicants’ Conference. An applicants’ conference will be held on 
Wednesday, December 16, 2009, from 1:00 p.m. to 2:30 p.m. on the 
Texas Educational Telecommunication Network (TETN) available at 
each regional ESC (TETN Event #6733). To locate the nearest TETN 
facility, applicants should contact the TETN site manager at their re­
gional ESC. A complete list of ESCs, including contact information, is 
available on the TEA website at http://www.tea.state.tx.us/ESC/. 
Questions relevant to the RFA may be emailed to Dale Fowler at 
Dale.Fowler@tea.state.tx.us prior to Monday, December 14, 2009. 
These questions, along with other information, will be addressed in the 
presentation. The conference will be open to all potential applicants 
and will provide general and clarifying information about the program 
and RFA. 
The entire applicants’ conference will be digitally recorded. Prospec­
tive applicants who are not able to attend the applicants’ conference 
may request a password and procedures to download the video stream 
from the TETN site manager at their local ESC. 
Selection Criteria. Applications will be selected based on the ability 
of each applicant to carry out all requirements contained in the RFA. 
Reviewers will evaluate applications based on the overall quality and 
validity of the proposed grant programs and the extent to which the 
applications address the primary objectives and intent of the project. 
Applications must address each requirement as specified in the RFA to 
be considered for funding. TEA reserves the right to select from the 
highest-ranking applications those that address all requirements in the 
RFA. 
TEA is not obligated to approve an application, provide funds, or en­
dorse any application submitted in response to this RFA. This RFA does 
not commit TEA to pay any costs before an application is approved. 
The issuance of this RFA does not obligate TEA to award a grant or 
pay any costs incurred in preparing a response. 
Requesting the Application. RFAs are no longer available in print. 
The announcement letter and complete RFA will be posted on the TEA 
website at http://burleson.tea.state.tx.us/GrantOpportunities/forms for 
viewing and downloading. In the "Select Search Options" box, select 
the name of the  RFA from the drop-down list. Scroll down to the "Ap­
plication and Support Information" section to view all documents that 
pertain to this RFA.  
Further Information. For clarifying information about the RFA, 
contact Donnell Bilsky, Division of Discretionary Grants, Texas 
Education Agency, (512) 463-9269. In order to assure that no 
prospective applicant may obtain a competitive advantage because of 
acquisition of information unknown to other prospective applicants, 
any and all questions must be submitted in writing to the TEA contact 
persons identified in Part 2: Program Guidelines of the RFA. All 
questions and the written answers thereto will be posted on the TEA 
website in the format of Frequently Asked Questions (FAQs) at 
http://burleson.tea.state.tx.us/GrantOpportunities/forms. In the "Select 
Search Options" box, select the name of the RFA from the drop-down 
list. Scroll down to the "Application and Support Information" section 
to view all documents that pertain to this RFA. 
Deadline for Receipt of Applications. Applications must be received 
in the TEA Document Control Center by 5:00 p.m. (Central Time), 
Thursday, January 28, 2010, to be eligible to be considered for funding. 
TRD-200905407 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Filed: November 23, 2009 
Request for Applications Concerning Open-Enrollement 
Charter Guidelines and Application 
Eligible Applicants. The Texas Education Agency (TEA) is request­
ing applications under Request for Applications (RFA) #701-09-120 
from eligible entities to operate open-enrollment charter schools. El­
igible entities include public institutions of higher education, private 
or independent institutions of higher education, organizations exempt 
from taxation under the Internal Revenue Code of 1986 (26 United 
States Code, §501(c)(3)), or governmental entities. At least one mem­
ber of the governing board of the group requesting the charter must 
attend one required applicant conference. Conferences are scheduled 
for Wednesday, December 16, 2009, and Friday, January 22, 2010, in 
Room 1-111, William B. Travis Building, 1701 North Congress Av­
enue, Austin, Texas 78701-1494. Failure to attend one of the confer­
ences will disqualify an applicant from submitting an application for 
an open-enrollment charter. 
Description. The purpose of an open-enrollment charter is to provide 
an alternative avenue for restructuring schools. An open-enrollment 
charter school offers flexibility and choice for educators, parents, and 
students. An approved open-enrollment charter school may be located 
in a facility of a commercial or nonprofit entity or in a school district fa­
cility. If the open-enrollment charter school is to be located in a school 
district facility, it must be operated under the terms established by the 
board of trustees or governing body of the school district in an agree­
ment governing the relationship between the charter school and the dis­
trict. 
An open-enrollment charter school will provide instruction to students 
at one or more elementary or secondary grade levels as provided by the 
charter. An open-enrollment charter school must be non-sectarian in 
its programs, admissions, policies, employment practices, and all other 
operations, and may not be affiliated with a sectarian school or religious 
institution. It is governed under the specifications of the charter and 
retains authority to operate for the term of the charter contingent on 
satisfactory student performance as defined by the state accountability 
system. An open-enrollment charter school does not have the authority 
to impose taxes. 
An open-enrollment charter school is subject to federal laws and cer­
tain state laws governing public schools, including laws and rules re­
lating to a criminal offense, requirements relating to the Public Educa­
tion Information Management System, criminal history records, high 
school graduation, special education programs, bilingual education, 
prekindergarten programs, extracurricular activities, health and safety 
provisions, and public school accountability. As stated in the Texas 
Education Code (TEC), §12.156, in matters related to operation of an 
open-enrollment charter school, an open-enrollment charter school is 
immune from liability to the same extent as a school district, and its 
employees and volunteers are immune from liability to the same extent 
as school district employees and volunteers. A member of the govern­
ing body of an open-enrollment charter school or of a charter holder 
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is immune from liability to the same extent as a school district trustee. 
An employee of an open-enrollment charter school who qualifies for 
membership in the Teacher Retirement System of Texas shall be cov­
ered under the system to the same extent a qualified employee of a 
school district is covered. 
Dates of Project. The completed application must be received by the 
TEA Document Control Center, Room 6-108, 1701 North Congress 
Avenue, Austin, Texas 78701-1494, on or before 5:00 p.m. (Central 
Time), Thursday, February 25, 2010, to be eligible for review. 
Project Amount. The TEC, §12.106(a), states that a charter holder is 
entitled to receive funding for the open-enrollment charter school un­
der the TEC, Chapter 42, as if the school were a school district without 
a tier one local share for purposes of the TEC, §42.253, and without 
any local revenue for purposes of the TEC, §42.302. In determining 
funding for an open-enrollment charter school, adjustments under the 
TEC, §§42.102-42.105, and the district enrichment tax rate under the 
TEC, §42.302, are based on the average adjustment and average dis­
trict enrichment tax rate for the state. The TEC, §12.106(b), states that 
an open-enrollment charter school is entitled to funds that are avail­
able to school districts from the TEA or the commissioner of education 
in the form of grants or other discretionary funding unless the statute 
authorizing the funding explicitly provides that open-enrollment char­
ter schools are not entitled to the funding. An open-enrollment charter 
school may not charge tuition and must admit students based on a lot­
tery if more students apply for admission than can be accommodated. 
An open-enrollment charter school must prohibit discrimination in ad­
mission policy on the basis of sex; national origin; ethnicity; religion; 
disability; academic, artistic, or athletic ability; or the district the child 
would otherwise attend. However, a charter school that specializes in 
the performing arts may require a student to demonstrate artistic ability 
and may require an applicant to audition. The charter may provide for 
the exclusion of a student who has a documented history of a criminal 
offense, juvenile court adjudication, or a discipline problem under the 
TEC, Chapter 37, Subchapter A. 
Selection Criteria. A complete description of selection criteria is in­
cluded in the RFA. 
The State Board of Education (SBOE) may approve open-enrollment 
charter schools as provided in the TEC, §12.101 and §12.152. There 
are currently 213 charters approved under the TEC, §12.101, and three 
charters approved under the TEC, §12.152. There is a cap of 215 char­
ters approved under the TEC, §12.101, and no cap on the number of 
charters approved under the TEC, §12.152. 
The SBOE may approve applicants to ensure representation of urban, 
suburban, and rural communities; various instructional settings; inno­
vative programs; diverse student populations and geographic regions; 
and various eligible entities. The SBOE will consider Statements of 
Impact from any school district whose enrollment is likely to be af­
fected by the open-enrollment charter school. The SBOE may also 
consider the history of the sponsoring entity and the credentials and 
background of its board members. 
Requesting the Application. An application must be submitted under 
SBOE guidelines to be considered. A complete copy of the publication 
Open-Enrollment Charter Guidelines and Application (RFA #701-09­
120), which includes an application and procedures, may be obtained 
on the TEA website at http://www.tea.state.tx.us/index.aspx?id=3475. 
Further Information. For clarifying information about the open-enroll­
ment charter school application, contact Mary Perry, Division of Char­
ter School Administration, Texas Education Agency, at (512) 463-9575 
or mary.perry@tea.state.tx.us. 
TRD-200905408 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Filed: November 23, 2009 
Texas Commission on Environmental Quality 
Agreed Orders 
The Texas Commission on Environmental Quality (TCEQ or commis­
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Orders (AOs) in accordance with Texas Water Code 
(the Code), §7.075. Section 7.075 requires that before the commission 
may approve the AOs, the commission shall allow the public an op­
portunity to submit written comments on the proposed AOs. Section 
7.075 requires that notice of the proposed orders and the opportunity 
to comment must be published in the Texas Register no later than the 
30th day before the date on which the public comment period closes, 
which in this case is  January 4, 2010. Section 7.075 also requires that 
the commission promptly consider any written comments received and 
that the commission may withdraw or withhold approval of an AO if a 
comment discloses facts or considerations that indicate that consent is 
inappropriate, improper, inadequate, or inconsistent with the require­
ments of the statutes and rules within the commission’s jurisdiction 
or the commission’s orders and permits issued in accordance with the 
commission’s regulatory authority. Additional notice of changes to a 
proposed AO is not required to be published if those changes are made 
in response to written comments. 
A copy of each proposed AO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build­
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the ap­
plicable regional office listed as follows. Written comments about an 
AO should be sent to the enforcement coordinator designated for each 
AO at the commission’s central office at P.O. Box 13087, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on January 4, 2010. 
Written comments may also be sent by facsimile machine to the en­
forcement coordinator at (512) 239-2550. The commission enforce­
ment coordinators are available to discuss the AOs and/or the comment 
procedure at the listed phone numbers; however, §7.075 provides that 
comments on the AOs shall be submitted to the commission in writing. 
(1) COMPANY: Bobby G. Addington; DOCKET NUMBER: 
2009-1823-WOC-E; IDENTIFIER: RN105734057; LOCATION: 
Blue Ridge, Collin County; TYPE OF FACILITY: licensing; RULE 
VIOLATED: 30 TAC §30.5(a), by failing to obtain a required 
occupational license; PENALTY: $210; ENFORCEMENT COORDI­
NATOR: Kirk Schoppe, (512) 239-0489; REGIONAL OFFICE: 2309 
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 
(2) COMPANY: Clearstream Wastewater Systems, Incorpo­
rated; DOCKET NUMBER: 2009-1420-AIR-E; IDENTIFIER: 
RN100214659; LOCATION: Silsbee, Hardin County; TYPE OF 
FACILITY: fiberglass manufacturing plant; RULE VIOLATED: 30 
TAC §§122.143(4), 122.145(2)(B) and (C), and 122.146(1) and (2), 
Air Permit Number O-01796, General Terms and Conditions (GTC), 
Air Permit Number 26245, General Condition (GC) Number 10, 
and THSC, §382.085(b), by failing to submit a deviation report; and 
30 TAC §113.1060 and §122.143(4), Air Permit Number O-01796, 
GTC, Air Permit Number 26245, GC Number 10, 40 Code of Federal 
Regulations (CFR) §63.5910(a) and (b)(4), and THSC, §382.085(b), 
by failing to submit a semiannual compliance report; PENALTY: 
$7,125; ENFORCEMENT COORDINATOR: Rebecca Johnson, (361) 
825-3100; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, 
Texas 77703-1830, (409) 898-3838. 
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(3) COMPANY: Comal Independent School District; DOCKET 
NUMBER: 2009-1536-EAQ-E; IDENTIFIER: RN104421649; LO­
CATION: Fischer, Comal County; TYPE OF FACILITY: construction 
site for a high school; RULE VIOLATED: 30 TAC §213.23(a)(1) and 
Contributing Zone Plan (CZP) Number 13-04101101, Standard Con­
ditions Number 3, by failing to obtain an approval of a modification 
to the CZP prior to conducting a regulated activity over the Edwards 
Aquifer Contributing Zone; 30 TAC §213.23(j) and CZP Number 
13-04101101, Permanent Pollution Abatement Measures Number 5, 
by failing to construct the on site extended detention basin in accor­
dance with the design proposed in the CZP; and 30 TAC §213.23(j) 
and CZP Number 13-04101101, Standard Conditions Number 9, by 
failing to provide soil stabilization measures at the site; PENALTY: 
$4,700; ENFORCEMENT COORDINATOR: Steve Villatoro, (512) 
239-4930; REGIONAL OFFICE: 14250 Judson Road, San Antonio, 
Texas 78233-4480, (210) 490-3096. 
(4) COMPANY: Draper Construction & Land Development, 
LLC; DOCKET NUMBER: 2009-1241-WQ-E; IDENTIFIER: 
RN105324099; LOCATION: Harrison County; TYPE OF FACIL­
ITY: residential construction site; RULE VIOLATED: 30 TAC 
§281.25(a)(4), Texas Pollutant Discharge Elimination System 
(TPDES) General Permit Number TXR15LD14, Part III, Section 
F.2(a) and F.6., and the Code, §26.121(a), by failing to properly 
design and maintain sediment controls to retain sediment on-site and 
prevent the discharge of sediment to any water in the state; PENALTY: 
$7,770; Supplemental Environmental Project (SEP) offset amount 
of $8,025 applied to Texas Association of Resource Conservation 
and Development Areas, Inc. (RC&D) - Abandoned Tire Clean-Up; 
ENFORCEMENT COORDINATOR: Tom Jecha, (512) 239-2576; 
REGIONAL OFFICE: 2916 Teague Drive, Tyler, Texas 75701-3734, 
(903) 535-5100. 
(5) COMPANY: Enbridge Pipelines (East Texas), L.P.; DOCKET 
NUMBER: 2009-1153-AIR-E; IDENTIFIER: RN102735800; LOCA­
TION: Eustace, Marion County; TYPE OF FACILITY: gas processing 
plant; RULE VIOLATED: 30 TAC §122.146(2), General Operating 
Permit Number 02559, Site-Wide Requirements (b)(2), and THSC, 
§382.085(b), by failing to submit the final Title V compliance certi­
fication; PENALTY: $1,875; ENFORCEMENT COORDINATOR: 
Suzanne Walrath, (512) 239-2134; REGIONAL OFFICE: 2916 
Teague Drive, Tyler, Texas 75701-3734, (903) 535-5100. 
(6) COMPANY: Curtis Evans; DOCKET NUMBER: 2009-1178­
MLM-E; IDENTIFIER: RN103000006; LOCATION: Fort Davis, 
Jeff Davis County; TYPE OF FACILITY: ranch; RULE VIOLATED: 
30 TAC §330.15(c), by failing to prevent the unauthorized discharge 
of municipal solid waste (MSW); and 30 TAC §111.201 and THSC, 
§382.085(b), by failing to comply with the general prohibition on 
outdoor burning; PENALTY: $6,377; ENFORCEMENT COORDI­
NATOR: Clinton Sims, (512) 239-6933; REGIONAL OFFICE: 401 
East Franklin Avenue, Suite 560, El Paso, Texas 79901-1212, (915) 
834-4949. 
(7) COMPANY: Explorer Pipeline Company; DOCKET NUMBER: 
2009-1434-AIR-E; IDENTIFIER: RN100225739; LOCATION: 
Euless, Tarrant County; TYPE OF FACILITY: pipeline breakout 
and pumping station; RULE VIOLATED: 30 TAC §122.143(4) 
and §122.146(1) and (2), Federal Operating Permit (FOP) Number 
O-02891, GTC, and THSC, §382.085(b), by failing to submit an 
annual compliance certification (ACC) report; PENALTY: $3,475; 
ENFORCEMENT COORDINATOR: Miriam Hall, (512) 239-1044; 
REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, Texas 
76118-6951, (817) 588-5800. 
(8) COMPANY: Exxon Mobil Corporation; DOCKET NUMBER: 
2009-1080-AIR-E; IDENTIFIER: RN102579307; LOCATION: 
Baytown, Harris County; TYPE OF FACILITY: refining and supply 
company; RULE VIOLATED: 30 TAC §116.715(a), Flexible Per­
mit Number 18287, Special Condition (SC) Number 1, and THSC, 
§382.085(b), by failing to prevent unauthorized emissions; and 30 
TAC §§101.4, 112.31, and 116.715(a), Flexible Permit Number 
18287, SC Number 1, and THSC, §382.085(a) and (b), by failing to 
prevent unauthorized emissions and nuisance conditions; PENALTY: 
$40,000; SEP offset amount of $20,000 applied to Barbers Hill Inde­
pendent School District - Alternative Fueled Vehicle and Equipment 
Program; ENFORCEMENT COORDINATOR: John Muennink, 
(361) 825-3100; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, 
Houston, Texas 77023-1452, (713) 767-3500. 
(9) COMPANY: Fort Gates Water Supply Corporation; DOCKET 
NUMBER: 2009-1260-PWS-E; IDENTIFIER: RN101216257; LO­
CATION: Coryell County; TYPE OF FACILITY: public water supply 
(PWS); RULE VIOLATED: 30 TAC §290.45(b)(1)(D)(v) and THSC, 
§341.0315(c), by failing to provide emergency power that will deliver 
water at a rate of 0.35 gallons per minute per connection; PENALTY: 
$750; ENFORCEMENT COORDINATOR: Amanda Henry, (713) 
767-3500; REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500, 
Waco, Texas 76710-7626, (254) 751-0335. 
(10) COMPANY: FOX TREE & LANDSCAPING NURSERY, 
INC. dba Mother Earth Landscape Materials; DOCKET NUMBER: 
2009-1426-MSW-E; IDENTIFIER: RN104751177; LOCATION: 
Robstown, Nueces County; TYPE OF FACILITY: composting, brush 
recycling, concrete recycling, and sand and select fill mining opera­
tion; RULE VIOLATED: 30 TAC §330.15(c), by failing to prevent 
the unauthorized disposal of MSW; and 30 TAC §328.5(f), by failing 
to maintain the required waste minimization and recycling records; 
PENALTY: $3,600; ENFORCEMENT COORDINATOR: Keith 
Frank, (512) 239-1203; REGIONAL OFFICE: 6300 Ocean Drive, 
Suite 1200, Corpus Christi, Texas 78412-5839, (361) 825-3100. 
(11) COMPANY: City of Freeport; DOCKET NUMBER: 2009­
1109-PST-E; IDENTIFIER: RN102027752; LOCATION: Freeport, 
Brazoria County; TYPE OF FACILITY: fleet refueling; RULE VIO­
LATED: 30 TAC §334.50(b)(1)(A) and the Code, §26.3475(c)(1), by 
failing to monitor underground storage tanks (USTs) for releases; 30 
TAC §334.50(b)(2)(A)(i)(III) and the Code, §26.3475(a), by failing 
to test the line leak detectors at least once per year for performance 
and operational reliability; 30 TAC §334.51(b)(2)(C) and the Code, 
§26.3475(c)(2), by failing to equip the tank with a valve or other 
appropriate device designed to automatically shut off the flow of 
regulated substances into the tank when the liquid level in the tank 
reaches a preset level no higher than 95% capacity level for the tank; 
30 TAC §115.245(2) and THSC, §382.085(b), by failing to verify 
proper operation of the Stage II equipment; 30 TAC §115.242(3)(G) 
and THSC, §382.085(b), by failing to maintain the Stage II vapor 
recovery system (VRS) in proper operating condition and free of 
defects; 30 TAC §334.50(d)(9)(A)(iv) and §334.72, by failing to report 
a suspected release to the agency within 24 hours of discovery; and 30 
TAC §334.74, by failing to investigate a suspected release of regulated 
substances within 30 days of discovery; PENALTY: $12,375; EN­
FORCEMENT COORDINATOR: Wallace Myers, (512) 239-6580; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1452, (713) 767-3500. 
(12) COMPANY: City of Hawk Cove; DOCKET NUMBER: 
2009-1193-MWD-E; IDENTIFIER: RN104265848; LOCATION: 
Hunt County; TYPE OF FACILITY: wastewater treatment plant; 
RULE VIOLATED: 30 TAC §305.125(5) and TPDES Permit Number 
WQ0014522001, Operational Requirements Number 4, by failing 
to maintain adequate safeguards to prevent the discharge of un­
treated or inadequately treated waste during electrical power failures; 
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PENALTY: $3,575; ENFORCEMENT COORDINATOR: Steve 
Villatoro, (512) 239-4930; REGIONAL OFFICE: 2309 Gravel Drive, 
Fort Worth, Texas 76118-6951, (817) 588-5800. 
(13) COMPANY: Helena Chemical Company; DOCKET NUMBER: 
2009-1433-AIR-E; IDENTIFIER: RN102006871; LOCATION: 
Bardwell, Ellis County; TYPE OF FACILITY: fertilizer blending and 
seed treating plant; RULE VIOLATED: 30 TAC §116.110(a) and 
THSC, §382.0518 and §382.085(b), by failing to obtain authorization 
to construct and operate a fertilizer blending and seed treating plant; 
PENALTY: $2,000; ENFORCEMENT COORDINATOR: James 
Nolan, (512) 239-6634; REGIONAL OFFICE: 2309 Gravel Drive, 
Fort Worth, Texas 76118-6951, (817) 588-5800. 
(14) COMPANY: International A.L.E.R.T. Academy; DOCKET 
NUMBER: 2009-1028-PWS-E; IDENTIFIER: RN101193167; LO­
CATION: Upshur County; TYPE OF FACILITY: surface water 
treatment plant; RULE VIOLATED: 30 TAC §290.42(f)(1)(E)(ii)(I), 
by failing to provide containment facilities for a single container or for 
multiple interconnected containers large enough to hold the maximum 
amount of chemical that can be stored with a minimum freeboard of six 
vertical inches or to hold 110% of the total volume of the container(s), 
whichever is less; 30 TAC §290.43(c)(8), by failing to maintain the fa­
cility’s storage tanks so that they are painted, covered, and disinfected 
in accordance with American Water Works Association (AWWA) 
standards; 30 TAC §290.111(e)(1)(A) and (B) and (i)(3) and THSC, 
§341.0315(c), by failing to achieve the turbidity levels of combined fil­
ter effluent that is less than one nephelometric turbidity unit (NTU) and 
less than 0.3 NTU in at least 95% of samples tested each month, and 
less than five NTU in combined filter effluent; 30 TAC §290.111(h)(2) 
and (11), by failing to timely submit a surface water monthly operating 
report for the month of November 2007; 30 TAC §290.111(i)(7), by 
failing to correct the performance-limiting factors identified in the July 
2008 mandatory comprehensive performance evaluation corrective 
action plan; 30 TAC §290.46(m)(4), by failing to maintain all treat­
ment units, storage, and pressure maintenance facilities, distribution 
system lines, and related appurtenances in a watertight condition; and 
30 TAC §290.111(e)(5)(C), by failing to monitor continuous turbidity; 
PENALTY: $9,062; ENFORCEMENT COORDINATOR: Epifanio 
Villarreal, (361) 825-3100; REGIONAL OFFICE: 2916 Teague Drive, 
Tyler, Texas 75701-3437, (903) 535-5100. 
(15) COMPANY: City of La Grange; DOCKET NUMBER: 
2009-0951-MWD-E; IDENTIFIER: RN100626001; LOCATION: La 
Grange, Fayette County; TYPE OF FACILITY: domestic wastewater 
treatment; RULE VIOLATED: 30 TAC §305.125(4), TPDES Permit 
Number WQ0010019001, Permit Conditions Number 2.d, and the 
Code, §26.121(a)(1), by failing to prevent the unauthorized discharge 
of sludge in the receiving stream; and 30 TAC §305.125(9) and 
TPDES Permit Number WQ0010019001, Monitoring and Reporting 
Requirements Number 7.a, by failing to notify the TCEQ of an unau­
thorized discharge orally within 24 hours of becoming aware of the 
noncompliance and to provide a complete written report of the non­
compliance; PENALTY: $4,100; SEP offset amount of $3,280 applied 
to Lower Colorado River Authority’s Household Hazardous Waste and 
Reusable Materials Collection; ENFORCEMENT COORDINATOR: 
Lauren Smitherman, (512) 239-5223; REGIONAL OFFICE: 2800 
South IH 35, Suite 100, Austin, Texas 78704-5700, (512) 339-2929. 
(16) COMPANY: City of Madisonville; DOCKET NUMBER: 
2009-1248-MWD-E; IDENTIFIER: RN101719821; LOCATION: 
Madison County; TYPE OF FACILITY: wastewater treatment plant; 
RULE VIOLATED: 30 TAC §305.125(1) and (5) and TPDES Permit 
Number WQ0010215001, Operational Requirements Number 4, by 
failing to maintain adequate safeguards to prevent the discharge of un­
treated or inadequately treated wastes during electrical power failures; 
PENALTY: $4,425; SEP offset amount of $3,540 applied to RC&D 
- Water or Wastewater Treatment Assistance; ENFORCEMENT 
COORDINATOR: Jennifer Graves, (956) 425-6010; REGIONAL 
OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, 
(254) 751-0335. 
(17) COMPANY: Marathon Petroleum Company, LLC; DOCKET 
NUMBER: 2008-1709-AIR-E; IDENTIFIER: RN100210608; LO­
CATION: Texas City, Galveston County; TYPE OF FACILITY: 
petroleum refinery; RULE VIOLATED: 30 TAC §§101.20(1) and (2), 
115.352(4), 116.715(a), and 122.143(4), 40 CFR §60.482-6(a)(1) and 
§63.167(a)(1), NSR Permit Number 22433, SC Number 10.E., FOP 
Number O-01380, Special Terms and Conditions (STC) Numbers 
1.A. and 21, and THSC, §382.085(b), by failing to seal open-ended 
valves with a cap, blind flange, plug, or second valve; 30 TAC 
§115.114(a)(4) and §122.143(4), FOP Number O-01380, STC Num­
ber 1.A., and THSC, §382.085(b), by  failing to repair or empty  and  
degass external floating roof tank number 111 within 60 days of the 
discovery of pinhole leaks on the roof deck; 30 TAC §115.546(2)(C) 
and §122.143(4), FOP Number O-01380, STC Number 8.A.(vi), and 
THSC, §382.085(b), by failing to maintain records of monitoring for 
carbon canister breakthrough; 30 TAC §§101.20(2), 115.112(a)(2)(B), 
and 122.143(4), 40 CFR §63.119(b)(4) and §63.646(a), FOP Number 
O-01372, STC Number 1.A., and THSC, §382.085(b), by failing to 
maintain vacuum breakers in a closed position during normal opera­
tion; 30 TAC §101.20(2) and §122.143(4), 40 CFR §63.120(b)(8) and 
§63.646(a), FOP Number O-01380, STC Number 1.A., and THSC, 
§382.085(b), by failing to repair the tank floating roof primary seal, 
empty the tank, or request an extension for seal repair within 45 days 
of determining that the seal needed replacement; 30 TAC §122.143(4) 
and §106.263(g), FOP Number O-01380, STC Number 21, and THSC, 
§382.085(b), by failing to maintain records to demonstrate compliance 
with the emission limits in 30 TAC §106.4(a)(1) - (3) and §106.263; 
30 TAC §101.20(2) and §122.143(4), 40 CFR §61.356(f)(2)(i)(G), 
FOP Number O-01380, STC Number 1.A., and THSC, §382.085(b), 
by failing to maintain records of design analysis for carbon canisters; 
30 TAC §101.20(2) and §122.143(4), 40 CFR §61.12(c), FOP Number 
O-01380, STC Number 12.E., and THSC, §382.085(b), by failing 
to maintain and operate lift station 26b carbon canisters in a manner 
consistent with good air pollution control practices for minimizing 
emissions; 30 TAC §101.20(2) and §122.143(4), 40 CFR §61.354(d), 
FOP Number O-01380, STC Number 1.A., and THSC, §382.085(b), 
by failing to properly conduct monitoring of carbon canisters; 30 TAC 
§101.20(2) and §122.143(4), 40 CFR §61.354(b)(2), FOP Number 
O-01380, STC Number 1.A., and THSC, §382.085(b), by failing to 
monitor the waste streams entering the enhanced biodegradation unit 
monthly as required; and 30 TAC §101.20(2) and §122.143(4), 40 CFR 
§61.342(f)(2), FOP Number O-01380, STC Number 1.A., and THSC, 
§382.085(b), by failing to provide proper notification with each ship­
ment of waste for offsite treatment; PENALTY: $115,347; SEP offset 
amount of $92,278 applied to operating and maintaining the existing 
off-site ambient air benzene and meteorological monitoring station 
from January 2, 2010 through December 31, 2010; and shall upload 
the resulting data to the TCEQ Leading Environmental Analysis and 
Display System data system; ENFORCEMENT COORDINATOR: 
Miriam Hall, (512) 239-1044; REGIONAL OFFICE: 5425 Polk 
Avenue, Suite H, Houston, Texas 77023-1452, (713) 767-3500. 
(18) COMPANY: Daniel R. Mullen dba McMahan General 
Store; DOCKET NUMBER: 2009-0762-PST-E; IDENTIFIER: 
RN101497097; LOCATION: Dale, Caldwell County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.48(c), by failing to conduct effective 
manual or automatic inventory control procedures for the UST system; 
30 TAC §334.51(a)(6) and the Code, §26.3475(c)(2), by failing to 
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ensure that all spill and overfill prevention devices are maintained in 
good operating condition; 30 TAC §334.51(b)(2)(C) and the Code, 
§26.3475(c)(2), by failing to equip the tank with a valve or other 
appropriate device designed to automatically shut off the flow of 
regulated substances into the tank when the liquid level in the tank 
reaches a preset level no higher than 95% capacity level for the tank; 
30 TAC §334.50(b)(1)(A) and the Code, §26.3475(c)(1), by failing 
to monitor USTs for releases; 30 TAC §334.50(b)(2) and the Code, 
§26.3475(a), by failing to provide proper release detection for the pip­
ing associated with the UST system; 30 TAC §334.50(b)(2)(A)(i)(III) 
and the Code, §26.3475(a), by failing to test the line leak detectors at 
least once per year for performance and operational reliability; and 
30 TAC §334.49(e), by failing to maintain UST records and make 
them immediately available for inspection upon request; PENALTY: 
$7,210; ENFORCEMENT COORDINATOR: Wallace Myers, (512) 
239-6580; REGIONAL OFFICE: 2800 South IH 35, Suite 100, 
Austin, Texas 78704-5700, (512) 339-2929. 
(19) COMPANY: City of Mullin; DOCKET NUMBER: 2008­
1820-MWD-E; IDENTIFIER: RN102186756; LOCATION: Mullin, 
Mills County; TYPE OF FACILITY: wastewater treatment system; 
RULE VIOLATED: 30 TAC §305.125(1), TPDES Permit Number 
WQ0013758001, Effluent Limitations and Monitoring Requirements 
Number 1, and the Code, §26.121(a), by failing to comply with the 
permitted effluent limitations for total suspended solids (TSS) and 
five-day biochemical oxygen demand (BOD5); 30 TAC §305.125(17) 
and TPDES Permit Number WQ0013758001, Monitoring and Report­
ing Requirements Number 1, by failing to submit monitoring results 
at the intervals specified in the permit; and 30 TAC §305.125(17) 
and TPDES Permit Number WQ0013758001, Sludge Provisions, by 
failing to submit the annual sludge report; PENALTY: $13,000; EN­
FORCEMENT COORDINATOR: Evette Alvarado, (512) 239-2573; 
REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 
76710-7826, (254) 751-0335. 
(20) COMPANY: North Texas District Council Assemblies of 
God; DOCKET NUMBER: 2009-0998-MWD-E; IDENTIFIER: 
RN101513554; LOCATION: Ellis County; TYPE OF FACILITY: 
wastewater treatment; RULE VIOLATED: 30 TAC §305.125(17) and 
TPDES Permit Number WQ0013847001, Monitoring and Reporting 
Requirements Number 1, by failing to submit discharge monitoring 
reports (DMRs); and 30 TAC §305.125(17) and TPDES Permit 
Number WQ0013847001, Monitoring and Reporting Requirements 
Number 1, by failing to submit DMR parameter data; 30 §305.125(17) 
and TPDES Permit Number WQ0013847001, by failing to submit the 
annual sludge report; 30 TAC §305.125(1) and TPDES Permit Number 
WQ0013847001, Operational Requirements Number 5, by failing 
to properly measure flow; 30 TAC §305.125(1) and §319.11(c) and 
TPDES Permit Number WQ0013847001, Monitoring and Reporting 
Requirements Number 2, by failing to properly conduct the total 
chlorine residual analysis; 30 TAC §305.125(1) and TPDES Permit 
Number WQ0013847001, Monitoring and Reporting Requirements 
Number 7.c, by failing to notify the TCEQ in writing of any effluent 
permit excursion of 40% or greater; 30 TAC §305.125 and TPDES 
Permit Number WQ0013847001, Monitoring and Reporting Require­
ments Number 3.b and Operational Requirements Number 1, by 
failing to maintain operations and maintenance and sampling records; 
and 30 TAC §305.125(7) and §305.126(b) and TPDES Permit Number 
WQ0013847001, Permit Conditions Numbers 2.c, 4.a.i, and 4.a.ii and 
Operational Requirements Number 3.a, by failing to obtain permit au­
thorization before using and discharging from a second package plant; 
PENALTY: $21,423; SEP offset amount of $17,139 applied to RC&D 
- Water or Wastewater Treatment Assistance; ENFORCEMENT CO­
ORDINATOR: Samuel Short, (512) 239-5363; REGIONAL OFFICE: 
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 
(21) COMPANY: One Tri-State Enterprises, L.L.C. dba J & B 
Food Mart; DOCKET NUMBER: 2009-1286-PST-E; IDENTIFIER: 
RN102357183; LOCATION: Houston, Harris County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §115.245(2) and THSC, §382.085(b), by fail­
ing to verify proper operation of Stage II equipment; and 30 TAC 
§115.246(6) and THSC, §382.085(b), by failing to maintain Stage II 
records at the station and make them immediately available for review 
upon request; PENALTY: $5,996; ENFORCEMENT COORDINA­
TOR: Ross Fife, (512) 239-2541; REGIONAL OFFICE: 5425 Polk 
Avenue, Suite H, Houston, Texas 77023-1452, (713) 767-3500. 
(22) COMPANY: Jason B. Orlando; DOCKET NUMBER: 
2009-0985-LII-E; IDENTIFIER: RN104374699; LOCATION: Tem­
ple, Bell County; TYPE OF FACILITY: landscaping business; RULE 
VIOLATED: 30 TAC §30.5(b) and §344.30(a)(2), Texas Occupations 
Code, §1903.251, and the Code, §37.003, by failing to refrain from 
advertising or representing himself to the public as a person who can 
perform services for which a license or registration is required when 
not possessing a current license or registration; PENALTY: $188; 
ENFORCEMENT COORDINATOR: Ross Fife, (512) 239-2541; 
REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 
76710-7826, (254) 751-0335. 
(23) COMPANY: OXFORD CONVENIENCE, INC. dba Oxford 
Convenience Store; DOCKET NUMBER: 2009-1272-PST-E; IDEN­
TIFIER: RN101553634; LOCATION: Lewisville, Denton County; 
TYPE OF FACILITY: convenience store with retails sales of gasoline; 
RULE VIOLATED: 30 TAC §115.245(2) and THSC, §382.085(b), by 
failing to verify proper operation of the Stage II equipment; and 30 
TAC §115.248(1) and THSC, §382.085(b), by failing to ensure that at 
least one station representative received training in the operation and 
maintenance of the Stage II VRS; PENALTY: $2,724; ENFORCE­
MENT COORDINATOR: Judy Kluge, (817) 588-5800; REGIONAL 
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 
(24) COMPANY: Real Holdings Group, LLC; DOCKET NUM­
BER: 2009-1520-MWD-E; IDENTIFIER: RN103124202; LOCA­
TION: Lee County; TYPE OF FACILITY: wastewater treatment; 
RULE VIOLATED: 30 TAC §305.125(1), TPDES Permit Number 
WQ0012368001, Effluent Limitations and Monitoring Requirements 
Number 1, and the Code, §26.121(a), by failing to comply with permit­
ted limits for BOD5 and TSS; and 30 TAC §305.125(17) and TPDES 
Permit Number WQ0012368001, Sludge Provisions, by failing to sub­
mit the annual sludge report; PENALTY: $9,250; ENFORCEMENT 
COORDINATOR: Cheryl Thompson, (817) 588-5800; REGIONAL 
OFFICE: 2800 South IH 35, Suite 100, Austin, Texas 78704-5700, 
(512) 339-2929. 
(25) COMPANY: Dwayne Stailey; DOCKET NUMBER: 2009-1822­
WOC-E; IDENTIFIER: RN103406575; LOCATION: Blue Ridge, 
Collin County; TYPE OF FACILITY: licensing; RULE VIOLATED: 
30 TAC §30.5(a), by failing to obtain a required occupational li­
cense; PENALTY: $210; ENFORCEMENT COORDINATOR: Kirk 
Schoppe, (512) 239-0489; REGIONAL OFFICE: 2309 Gravel Drive, 
Fort Worth, Texas 76118-6951, (817) 588-5800. 
(26) COMPANY: Texas H2O, Inc.; DOCKET NUMBER: 2009-0982­
MWD-E; IDENTIFIER: RN101702397; LOCATION: Hood County; 
TYPE OF FACILITY: wastewater treatment; RULE VIOLATED: 30 
TAC §305.125(1), TPDES Permit Number WQ0013786001, Interim 
Effluent Limitations and Monitoring Requirements Numbers 1 and 2, 
and the Code, §26.121(a)(1), by failing to comply with permitted ef­
fluent limits for TSS, total chlorine residual, and BOD5; PENALTY:  
$9,280; SEP offset amount of $3,712 applied to RC&D - Unauthorized 
Trash Dump Clean-Up; ENFORCEMENT COORDINATOR: Pamela 
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Campbell, (512) 239-4493; REGIONAL OFFICE: 2309 Gravel Drive, 
Fort Worth, Texas 76118-6951, (817) 588-5800. 
(27) COMPANY: Texas Landing Utilities, L.C.; DOCKET NUMBER: 
2009-1556-PWS-E; IDENTIFIER: RN101210037; LOCATION: 
Polk County; TYPE OF FACILITY: PWS; RULE VIOLATED: 30 
TAC §290.45(b)(1)(C)(ii) and THSC, §341.0315(c), by failing to 
provide a total storage capacity of 200 gallons per connection; 30 
TAC §290.43(c)(3), by failing to provide an overflow that shall be 
sized to handle the maximum possible fill rate without exceeding the 
capacity overflow for the facility’s ground storage tank; and 30 TAC 
§290.46(s)(1), by failing to calibrate the facility’s well meters at least 
once every three years; PENALTY: $273; ENFORCEMENT COOR­
DINATOR: Andrea Linson-Mgbeoduru, (512) 239-1482; REGIONAL 
OFFICE: 3870 Eastex Freeway, Beaumont, Texas 77703-1830, (409) 
898-3838. 
(28) COMPANY: The Shredder Company, LLC; DOCKET NUM­
BER: 2009-1839-WQ-E; IDENTIFIER: RN101241180; LOCATION: 
El Paso County; TYPE OF FACILITY: machine tools; RULE VIO­
LATED: 30 TAC §281.25(a)(4), by failing to obtain a multi-sector 
general permit; PENALTY: $700; ENFORCEMENT COORDINA­
TOR: Jordan Jones, (512) 239-2569; REGIONAL OFFICE: 401 
East Franklin Avenue, Suite 560, El Paso, Texas 79901-1212, (915) 
834-4949. 
(29) COMPANY: Trinity Tank Car, Inc.; DOCKET NUMBER: 
2009-1513-AIR-E; IDENTIFIER: RN100225804; LOCATION: 
Saginaw, Tarrant County; TYPE OF FACILITY: railroad tank car 
manufacturing plant; RULE VIOLATED: 30 TAC §122.143(4) and 
§122.146(2), FOP Number O-01658, GTC, and THSC, §382.085(b), 
by failing to submit an ACC; PENALTY: $1,875; ENFORCEMENT 
COORDINATOR: James Nolan, (512) 239-6634; REGIONAL OF­
FICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 
(30) COMPANY: W & J Investment, Inc. dba Gas N Stuff; DOCKET 
NUMBER: 2009-1195-PST-E; IDENTIFIER: RN101280097; LOCA­
TION: Tomball, Harris County; TYPE OF FACILITY: convenience 
store with retail sales of gasoline; RULE VIOLATED: 30 TAC 
§115.245(2) and THSC, §382.085(b), by failing to verify proper oper­
ation of the Stage II equipment, vapor space manifolding, and dynamic 
back pressure; PENALTY: $3,071; ENFORCEMENT COORDINA­
TOR: Ross Fife, (512) 239-2541; REGIONAL OFFICE: 5425 Polk 
Avenue, Suite H, Houston, Texas 77023-1452, (713) 767-3500. 
TRD-200905411 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: November 23, 2009 
Notice of Comment Period and Hearing on Draft Municipal 
Solid Waste Landfill General Operating Permit 
The Texas Commission on Environmental Quality (TCEQ) is provid­
ing an opportunity for public comment and a notice and comment hear­
ing (hearing) on the draft revisions to Municipal Solid Waste Landfill 
General Operating Permit (GOP) Number 517. The draft GOP contains 
revisions to codified applicable requirements including: the addition of 
codified federal requirements for spark and compression ignited inter­
nal combustion engines and stationary gas turbines; addition of affected 
counties in the Dallas/Fort Worth ozone nonattainment area; updating 
applicable requirements for air curtain incinerators; and the re-codifi ­
cation of rule citations of 30 Texas Administrative Code Chapter 117, 
Control of Air Pollution from Nitrogen Compounds. 
The draft GOP is subject to a 30-day comment period. During the 
comment period, any person may submit written comments on the draft 
GOP. A hearing will be held in Austin on December 7, 2009 at 1:30 
p.m. in Room 201A of TCEQ, Building B, located at 12100 Park 35 
Circle. The hearing will be structured for the receipt of oral or written 
comments by interested persons. Individuals may present statements 
when called upon in order of registration. Open discussion within the 
audience will not occur during the hearing; however, a TCEQ staff 
member will be available to discuss the draft GOP 30 minutes prior 
to the hearing and will also be available to answer questions after the 
hearing. 
Copies of the draft GOP may be obtained from the TCEQ Web site at 
http://www.tceq.state.tx.us/permitting/air/nav/air_genoppermits.html 
or by contacting the TCEQ Office of Permitting and Registration, 
Air Permits Division at (512) 239-1250. Written comments may be 
mailed to Beecher Cameron, Texas Commission on Environmental 
Quality, Office of Permitting and Registration, Air Permits Division, 
MC 163, P.O. Box 13087, Austin, Texas 78711-3087 or faxed to (512) 
239-1070. All comments should reference the draft Municipal Solid 
Waste Landfill  GOP.  Comments  must  be  received by 5:00 p.m.  on  
December 22, 2009. For further information, contact Mr. Cameron at 
(512) 239-1495. 
Persons who have special communication or other accommodation 
needs who are planning to attend the hearing should contact the TCEQ 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: November 19, 2009 
Notice of Completion of Technical Review on Proposed 
Radioactive Material License Number R06062 
APPLICATION. South Texas Mining Venture, L.L.P. (STMV), 500 
North Shoreline Blvd., Suite 800N, Corpus Christi, Texas 78471 has 
applied to the Texas Commission on Environmental Quality (TCEQ) 
for a radioactive material license to authorize in situ leach extraction 
and recovery of uranium, concurrent production of by-product mate­
rial, and disposal of fluid by-product material by deep well injection. 
STMV desires to engage in the production of uranium at sites in Texas 
by in situ leach mining and processing of the extracted uranium to a 
yellowcake product. The proposed facility is located approximately 
six (6) miles North of Benavides, Texas on Ranch Road 3196 in Duval 
County, Texas. The application was submitted to the (Texas) Depart­
ment of State Health Services on February 28, 2007, and subsequently 
transferred to the TCEQ on July 1, 2007. 
The TCEQ Executive Director has completed the technical review of 
the application and prepared a draft license and a draft environmen­
tal analysis. The draft license if approved, would establish the condi­
tions under which the facility must operate. The Executive Director 
has made a preliminary decision that this license, if issued, meets all 
statutory and regulatory requirements. The license application, Exec­
utive Director’s technical summary, environmental analysis, and draft 
license are available for viewing and copying at the TCEQ’s central of­
fice in Austin, Texas and at Duval County Courthouse, District Clerk’s 
Office, 400 East Gravis Street, San Diego, Texas. 
PUBLIC COMMENT/PUBLIC MEETING. You may submit public 
comments or request a public meeting about this application. The pur­
pose of a public meeting is to provide the opportunity to submit com­
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ments or to ask questions about the application. The TCEQ holds a 
public meeting if the Executive Director determines that there is a sig­
nificant degree of public interest in the application or if requested by 
a local legislator. A public meeting is not a contested case hearing. 
After the deadline for submitting public comments, the Executive Di­
rector will consider all timely comments and prepare a response to all 
relevant and material, or significant public comments. 
OPPORTUNITY FOR A CONTESTED CASE HEARING. A con­
tested case hearing is a legal proceeding similar to a civil trial in a state 
district court. The TCEQ may grant a contested case hearing on this 
application if a written hearing request is timely submitted. 
TO REQUEST A CONTESTED CASE HEARING, YOU MUST 
INCLUDE THE FOLLOWING ITEMS IN YOUR REQUEST: your 
name, address, phone number; applicant’s name and license number; 
the location and distance of your property/activities relative to the 
facility; a specific description of how you would be adversely affected 
by the facility in a way not common to the general public; and, the 
statement ’[I/we] request a contested case hearing.’ If the request for 
contested case hearing is filed on behalf of a group or association, the 
request must designate the group’s representative for receiving future 
correspondence; identify an individual member of the group who 
would be adversely affected by the facility or activity; provide the 
information discussed above regarding the affected member’s location 
and distance from the facility or activity; explain how and why the 
member would be affected; and explain how the interests the group 
seeks to protect are relevant to the group’s purpose. 
Following the close of all applicable comment and request periods, the 
Executive Director will forward the application and any requests for 
reconsideration or for a contested case hearing to the TCEQ Commis­
sioners for their consideration at a scheduled Commission meeting. 
EXECUTIVE DIRECTOR ACTION. The Executive Director may is­
sue final approval of the application unless a timely contested case hear­
ing request or request for reconsideration is filed. If a timely hearing 
request or request for reconsideration is filed, the Executive Director 
will not issue final approval of the permit and will forward the appli­
cation and request to the TCEQ Commissioners for their consideration 
at a scheduled Commission meeting. 
MAILING LIST. If you submit public comments, a request for a con­
tested case hearing or a reconsideration of the Executive Director’s de­
cision, you will be added to the mailing list for this specific application 
to receive future public notices mailed by the Office of the Chief Clerk. 
In addition, you may request to be placed on: (1) the permanent mail­
ing list for a specific applicant name and license number; and/or (2) 
the mailing list for a specific county. If you wish to be placed on the 
permanent and/or the county mailing list, clearly specify which list(s) 
and send your request to TCEQ Office of the Chief Clerk at the address 
below. All written public comments and requests must be submitted to 
the Office of the Chief Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, 
TX 78711-3087 or electronically at www.tceq.state.tx.us/about/com­
ments.html within 30 days from the date of newspaper publication of 
this notice. 
AGENCY CONTACTS AND INFORMATION. If you need more in­
formation about this license application or the licensing process, please 
call the TCEQ Office of Public Assistance, Toll Free, at 1-800-687­
4040. Si desea información en Español, puede llamar al 1-800-687­
4040. General information about the TCEQ can be found at our web 
site at www.TCEQ.state.tx.us. Further information may also be ob­
tained            
onagle at (361) 888-8235 ext 224. 
TRD-200905445 
from STMVat the address stated above or by calling LarryMcG­
LaDonna Castañuela 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: November 23, 2009 
Notice of Opportunity to Comment on Agreed Orders of 
Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ or commis­
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Orders (AOs) in accordance with Texas Water Code 
(TWC), §7.075. Section 7.075 requires that before the commission 
may approve the AOs, the commission shall allow the public an op­
portunity to submit written comments on the proposed AOs. Section 
7.075 requires that notice of the opportunity to comment must be pub­
lished in the Texas Register no later than the 30th day before the date on 
which the public comment period closes, which in this case is January 
4, 2010. Section 7.075 also requires that the commission promptly 
consider any written comments received and that the commission may 
withdraw or withhold approval of an AO if a comment discloses facts 
or considerations that indicate that consent is inappropriate, improper, 
inadequate, or inconsistent with the requirements of the statutes and 
rules within the commission’s jurisdiction or the commission’s orders 
and permits issued in accordance with the commission’s regulatory au­
thority. Additional notice of changes to a proposed AO is not required 
to be published if those changes are made in response to written com­
ments. 
A copy of each proposed AO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build­
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap­
plicable regional office listed as follows. Written comments about an 
AO should be sent to the attorney designated for the AO at the com­
mission’s central office at P.O. Box 13087, MC 175, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on January 4, 2010. 
Comments may also be sent by facsimile machine to the attorney at 
(512) 239-3434. The designated attorney is available to discuss the 
AO and/or the comment procedure at the listed phone number; how­
ever, §7.075 provides that comments on an AO shall be submitted to 
the commission in writing. 
(1) COMPANY: Alcoa Inc.; DOCKET NUMBER: 2008-1425-AIR-E; 
TCEQ ID NUMBER: RN100221472; LOCATION: 4069 Charles 
Martin Hall Road, Rockdale, Milam County; TYPE OF FACIL­
ITY: primary aluminum smelting plant; RULES VIOLATED: 30 
TAC §§101.20(2), 116.115(c), and 122.143(4), 40 Code of Federal 
Regulations (CFR) §63.1506(n)(1), Texas Health and Safety Code 
(THSC), §382.085(b), New Source Review Permit (NSRP) Number 
56300, Special Conditions (SC) Number 4, and Federal Operating 
Permit (FOP) Number O-2050, Special Terms and Conditions (STC) 
Number 1.D, by failing to comply with the total chlorine flux rate on 
February 1, 2007; 30 TAC §§101.20(2), 116.115(c), and 122.143(4), 
40 CFR §63.1505(k)(1), THSC, §382.085(b), NSRP Number 56300, 
SC Number 4, and FOP Number 0-2050, STC Number 1.D, by failing 
to comply with particulate matter (PM) emission rates on November 
13 and 14, 2007; 30 TAC §§101.20(2), 116.115(b)(2)(F) and (c), and 
122.143(4), THSC, §382.085(b), NSRP Number 56300, SC Number 
1, and FOP Number O-2050, STC Number 6, by failing to comply 
with the maximum allowable emission rate (MAER) for hydrogen 
fluoride (HF) for Potline 4 roof monitors; 30 TAC §§101.20(2), 
116.115(b)(2)(F) and (c), and 122.143(4), THSC, §382.085(b), NSRP 
Number 56300, SC Number 1, and FOP Number O-2050, STC 
Number 6, by failing to comply with the MAER for Potline 7 roof 
monitors; 30 TAC §116.115(b)(2)(F) and (c), and §122.143(4), NSRP 
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Number 56300, SC Number 1, FOP Number O-2050, STC 6, and 
THSC, §382.085(b), by failing to comply with the MAER for HF and 
particulate fluoride (PF) for the Potline 4 room monitors; 30 TAC 
§116.115(b)(2)(F) and (c) and §122.143(4), NSRP Number 56300, SC 
Number 1, FOP Number O-2050, STC 6, and THSC, §382.085(b), 
by failing to comply with the MAER for PF for the Potline 5 roof 
monitors emission point numbers (EPNs) F10E-1, F10E-2, F10E-3, 
F10E-4; and 30 TAC §122.143(4) and §122.145(2)(A), FOP Number 
O-2050, General Terms and Conditions, and THSC, §382.085(b), by 
failing to report all instances of deviation within 30 days after the end 
of each reporting period; PENALTY: $9,827; STAFF ATTORNEY: 
Anna Treadwell, Litigation Division, MC 175, (512) 239-0974; 
REGIONAL OFFICE: Waco Regional Office, 6801 Sanger Avenue, 
Suite 2500, Waco, Texas 76710-7826, (254) 751-0335. 
(2) COMPANY: Central Transport, Inc.; DOCKET NUMBER: 2009­
0638-PST-E; TCEQ ID NUMBER: RN102446523; LOCATION: 7179 
Industrial Avenue, El Paso County; TYPE OF FACILITY: vehicle re­
fueling station; RULES VIOLATED: 30 TAC §334.10(b), by failing to 
maintain underground storage tank (UST) records and make them im­
mediately available for inspection upon request by agency personnel; 
30 TAC §334.8(c)(5)(B)(ii), by failing to timely renew a previously 
issued TCEQ delivery certificate by submitting a properly completed 
UST registration and self-certification form at least 30 days before the 
expiration date allowing the delivery certificate to expire on August 31, 
2008; and 30 TAC §334.8(c)(5)(A)(i) and TWC, §26.3467(a), by fail­
ing to make available to a common carrier a valid, current TCEQ deliv­
ery certificate before accepting delivery of a regulated substance into 
the USTs; PENALTY: $2,650; STAFF ATTORNEY: Mike Fishburn, 
Litigation Division, MC 175, (512) 239-0635; REGIONAL OFFICE: 
El Paso Regional Office, 401 East Franklin Avenue, Suite 560, El Paso, 
Texas 79901-1212, (915) 834-4949. 
(3) COMPANY: Charles and Nancy Knight; DOCKET NUM­
BER: 2008-1495-EAQ-E; TCEQ ID NUMBER: RN105532782 and 
RN104671565; LOCATION: 1725 County Road (CR) 239, George­
town, Williamson County and 1153 CR 239, Florence, Williamson 
County; TYPE OF FACILITY: rock quarry activity; RULES VIO­
LATED: 30 TAC §213.4(a)(1), by failing to obtain approval of a Water 
Pollution Abatement Plan (WPAP) prior to initiating construction 
activity; and 30 TAC §213.4(a)(1) and §213.5(a)(4), by failing to 
obtain approval of an aboveground storage tank facility plan prior to 
beginning a regulated activity over the Edwards Aquifer Recharge 
Zone; PENALTY: $11,000; STAFF ATTORNEY: Jennifer Cook, 
Litigation Division, MC 175, (512) 239-1873; REGIONAL OFFICE: 
Austin Regional Office, 2800 South Interstate Highway 35, Suite 100, 
Austin, Texas 78704-5712, (512) 339-2929. 
(4) COMPANY: Oneok Hydrocarbon Southwest, L.L.C.; DOCKET 
NUMBER: 2009-0400-AIR-E; TCEQ ID NUMBER: RN100209949; 
LOCATION: 9900 Farm-to-Market Road 1942, Mont Belvieu, Cham­
bers County; TYPE OF FACILITY: natural gas liquids fractionation; 
RULES VIOLATED: 30 TAC §116.115(c), NSRP Number 3956B, SC 
1 and  THSC,  §382.085(b), by failing to prevent unauthorized emissions 
that were determined to be excessive; PENALTY: $160,000; Supple­
mental Environmental Projects (SEP) offset amount of $80,000 applied 
to Barbers Hill Independent School District Barbers Hill Energy Effi ­
ciency Program; STAFF ATTORNEY: Laurencia Fasoyiro, Litigation 
Division, MC R-12, (713) 422-8914; REGIONAL OFFICE: Houston 
Regional Office, 5425 Polk Street, Suite H, Houston, Texas 77023, 
(713) 767-3500. 
(5) COMPANY: Ralph Thomas and Janice Thomas; DOCKET NUM­
BER: 2008-1613-PST-E; TCEQ ID NUMBER: RN100899343; LO­
CATION: 1800 Houston Avenue, Houston, Harris County; TYPE OF 
FACILITY:  property with an inactive UST;  RULES  VIOLATED:  30  
TAC §334.47(a)(2) and § 334.54(b) and (d)(2), by failing to perma­
nently remove from service, no later than 60 days after the prescribed 
upgrade implementation date, a UST system for which any applica­
ble component of the system is not brought into timely compliance 
with the upgrade requirements, failing to maintain all piping, pump, 
manways, tank access points, and ancillary equipment in a capped, 
plugged, locked, and/or otherwise secured manner to prevent access, 
tampering, or vandalism by unauthorized persons; and failing to en­
sure that any residue from stored regulated substances which remained 
in the temporarily out-of-service UST system did not exceed a depth 
of 2.5 centimeters at the deepest point and did not exceed 0.3% by 
weight of the system at full capacity; 30 TAC §334.7(d)(3), by failing 
to notify the agency of any change or additional information regard­
ing the UST system within 30 days of the occurrence of the change 
or addition; PENALTY: $6,300; STAFF ATTORNEY: Rudy Calderon, 
Litigation Division, MC 175, (512) 239-0205; REGIONAL OFFICE: 
Houston Regional Office, 5425 Polk Street, Suite H, Houston, Texas 
77023, (713) 767-3500. 
(6) COMPANY: Rapid Marine Fuels, L.L.C. dba Rapid Environmental 
Services, L.L.C.; DOCKET NUMBER: 2007-1894-MLM-E; TCEQ 
ID NUMBER: RN100669217; LOCATION: 4700 Duranzo Avenue, 
El Paso, El Paso County; TYPE OF FACILITY: used oil filter stor­
age facility, used oil transfer facility and used oil/used oil filter trans­
porter; RULES VIOLATED: 30 TAC §324.1 and 40 CFR §279.45(c), 
by failing to store used oil in non-leaking units; 30 TAC §324.1 and 40 
CFR §279.45(d), (e), and (f), by failing to provide secondary contain­
ment for the used oil storage tank area; 30 TAC §324.1 and 40 CFR 
§279.45(g), by failing to label tanks containing used oil with the words 
"Used Oil"; 30 TAC §324.1 and 40 CFR §279.45(g), by failing to prop­
erly cleanup spills or discharges of used oil; 30 TAC §324.1 and 40 
CFR §279.44(d) and §279.46(h), by failing to properly cleanup spills 
or discharges of used oil; 30 TAC §324.1 and 40 CFR §279.44(d) and 
§279.46(a), (b), and (c), by failing to retain records of rebuttable pre­
sumption analyses and records of used oil shipments and of all used oil 
accepted and delivered; 30 TAC §328.24(a), by failing to update used 
oil registration and the facility Notice of Registration (NOR) to reflect 
current owner/operator information; 30 TAC §328.24(e), by failing to 
have financial assurance for the proper closure of the facility; 30 TAC 
§328.25(c), by failing to make copies of the bills of lading available 
upon request by TCEQ personnel; and 30 TAC §335.6(6), by failing 
to update the NOR to reflect the current owner/operator status of the 
facility; PENALTY: $6,092; STAFF ATTORNEY: Kari L. Gilbreth, 
Litigation Division, MC 175, (512) 239-1320; REGIONAL OFFICE: 
El Paso Regional Office, 401 East Franklin Avenue, Suite 560, El Paso, 
Texas 79901-1212, (915) 834-4949. 
(7) COMPANY: Salim Aziz Dossani dba Short Trip Food Mart; 
DOCKET NUMBER: 2008-1254-PST-E; TCEQ ID NUMBER: 
RN100860626; LOCATION: 8703 Boone Road, Houston, Harris 
County; TYPE OF FACILITY: convenience store with retail sales of 
gasoline; RULES VIOLATED: 30 TAC §115.246(4) and §115.246(5) 
and THSC, §382.085(b), by failing to maintain Stage II Station repre­
sentative certification and vapor recovery testing records at the Station 
and make them immediately available for inspection upon request by 
agency personnel; 30 TAC §115.245(2) and THSC, §382.085(b), by 
failing to verify proper operation of the Stage II equipment at least 
once every 12 months; 30 TAC §334.49(c)(2)(C) and (4) and TWC, 
§26.3475(d), by failing to inspect the impressed current cathodic 
protection system at least once every 60 days to ensure that the 
rectifier and other system components are operating properly and 
failing to have the cathodic protection system inspected and tested 
for operability and adequacy of protection at a frequency of at least 
once every three years; 30 TAC §334.50(b)(1)(A), (2)(A)(i)(III), and 
(d)(1)(B)(ii) and TWC, §26.3475(a) and (c)(1), by failing to ensure 
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that all USTs are monitored in a manner which will detect a release at a 
frequency of at least once every month (not to exceed 35 days between 
each monitoring), failing to test the line leak detectors at least once per 
year for performance and operational reliability, and failing to conduct 
reconciliation of detailed inventory control records at least once each 
month, sufficiently accurate to detect a release which equals or exceeds 
the sum of 1.0% of the total substance flow-through for the month 
plus 130 gallons; TCEQ AO Docket Number 2005-0365-PST-E, 
Ordering Provisions Number 2.b. and 30 TAC §334.74(2), by failing 
to investigate a suspected release within 30 days of discovery; TCEQ 
AO Docket No. 2005-0365-PST-E, Ordering Provision Number 2.a. 
and 30 TAC §334.48(c), by failing to conduct effective manual or 
automatic inventory control procedures for all USTs involved in the 
retail sale of petroleum substances used as motor fuel; and 30 TAC 
§115.242(1)(C) and THSC, §382.085(b), by failing to upgrade the 
Stage II equipment to onboard refueling vapor recovery compatible 
systems; PENALTY: $65,088; STAFF ATTORNEY: Tammy Mitchell, 
Litigation Division, MC 175, (512) 239-0736; REGIONAL OFFICE: 
Houston Regional Office, 5425 Polk Street, Suite H, Houston, Texas 
77023, (713) 767-3500. 
(8) COMPANY: South Texas Water Authority; DOCKET NUMBER: 
2008-1016-PWS-E; TCEQ ID NUMBER: RN102683323; LOCA­
TION: one mile west of the intersection of Highway 77 and CR 2010, 
Kingsville, Kleberg County; TYPE OF FACILITY: wholesale water 
supply system; RULES VIOLATED: 30 TAC §290.110(b)(4) and 
§290.46(d)(2)(B) and THSC, § 341.0315(c), by failing to maintain a 
residual disinfectant concentration of at least 0.5 milligrams per liter 
(mg/L) chloramine throughout the distribution system at all times; 30 
TAC §290.46(f)(3)(A)(i)(II), by failing to maintain a record of the 
amount of chemical used each day; 30 TAC §290.121(a), by failing 
to develop and maintain an up-to-date chemical and microbiological 
monitoring plan that can be made available at the time of commission 
inspections; 30 TAC §290.46(m)(1)(B), by failing to inspect the inte­
rior surface of the water system’s pressure tanks every five years; 30 
TAC §290.43(d)(2), by failing to provide all water system’s pressure 
tanks with an easily readable pressure gauge; 30 TAC §290.43(c)(4), 
by failing to provide all water system’s storage tanks with a liquid 
level indicator located at the tank site; 30 TAC §290.42(e)(3)(D), by 
failing to provide disinfection facilities for determining the amount of 
disinfectant used daily as well as the amount of disinfectant remaining 
for use; PENALTY: $4,455; STAFF ATTORNEY: Jennifer Cook, 
Litigation Division, MC 175, (512) 239-1873; REGIONAL OFFICE: 
Corpus Christi Regional Office, 6300 Ocean Drive, Suite 1200, Corpus 
Christi, Texas 78412-5839, (361) 825-3100. 
TRD-200905419 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: November 23, 2009 
Notice of Opportunity to Comment on Default Orders of 
Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ or commis­
sion) staff is providing an opportunity for written public comment on 
the listed Default Orders (DOs). The commission staff proposes a DO 
when the staff has sent an executive director’s preliminary report and 
petition (EDPRP) to an entity outlining the alleged violations; the pro­
posed penalty; and the proposed technical requirements necessary to 
bring the entity back into compliance; and the entity fails to request a 
hearing on the matter within 20 days of its receipt of the EDPRP or 
requests a hearing and fails to participate at the hearing. Similar to the 
procedure followed with respect to Agreed Orders entered into by the 
executive director of the commission, in accordance with Texas Water 
Code (TWC), §7.075 this notice of the proposed order and the oppor­
tunity to comment is published in the Texas Register no later than the 
30th day before the date on which the public comment period closes, 
which in this case is  January 4, 2010. The commission will consider 
any written comments received and the commission may withdraw or 
withhold approval of a DO if a comment discloses facts or considera­
tions that indicate that consent to the proposed DO is inappropriate, im­
proper, inadequate, or inconsistent with the requirements of the statutes 
and rules within the commission’s jurisdiction, or the commission’s or­
ders and permits issued in accordance with the commission’s regula­
tory authority. Additional notice of changes to a proposed DO is not 
required to be published if those changes are made in response to writ­
ten comments. 
A copy of each proposed DO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build­
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap­
plicable regional office listed as follows. Written comments about the 
DO should be sent to the attorney designated for the DO at the com­
mission’s central office at P.O. Box 13087, MC 175, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on January 4, 2010. 
Comments may also be sent by facsimile machine to the attorney at 
(512) 239-3434. The commission’s attorneys are available to discuss 
the DOs and/or the comment procedure at the listed phone numbers; 
however, §7.075 provides that comments on the DOs shall be submit­
ted to the  commission  in  writing. 
(1) COMPANY: Alvin Cloud; DOCKET NUMBER: 2009-0135­
MLM-E; TCEQ ID NUMBER: RN105159453; LOCATION: 6105 
Avenue L, Santa Fe, Galveston County; TYPE OF FACILITY: real 
property; RULES VIOLATED: 30 TAC §111.201 and §330.15(c) and 
Texas Health and Safety Code (THSC), §382.085(b), by failing to 
prevent the unauthorized burning of approximately 40 cubic yards 
of material and the disposal of municipal solid waste; PENALTY: 
$1,580; STAFF ATTORNEY: Peipey Tang, Litigation Division, MC 
175, (512) 239-0654; REGIONAL OFFICE: Houston Regional Office, 
5425 Polk Street, Suite H, Houston, Texas 77023, (713) 767-3500. 
(2) COMPANY: Angel Guzman; DOCKET NUMBER: 2009-0899­
LII-E; TCEQ ID NUMBER: RN105716542; LOCATION: 5822 Chin­
aberry Drive, Houston, Harris County; TYPE OF FACILITY: land­
scape irrigation business; RULES VIOLATED: TWC, §37.003, Texas 
Occupations Code, §1903.251, and 30 TAC §30.5(a) and §344.4(a), by 
failing to hold an irrigator license prior to selling, designing, consult­
ing, installing, maintaining, altering, repairing or servicing an irriga­
tion system; PENALTY: $1,360; STAFF ATTORNEY: Mike Fishburn, 
Litigation Division, MC 175, (512) 239-0635; REGIONAL OFFICE: 
Houston Regional Office, 5425 Polk Street, Suite H, Houston, Texas 
77023, (713) 767-3500. 
(3) COMPANY: Joey P. Dehart; DOCKET NUMBER: 2009-0579­
WOC-E; TCEQ ID NUMBER: RN103647335; LOCATION: 2408 
West Highway 90, Alpine, Brewster County; TYPE OF FACILITY: 
purchased drinking water distribution system; RULES VIOLATED: 
30 TAC §30.5(a) and §30.381(b), THSC, §341.034(b), and TWC, 
§37.003, by failing to maintain a valid water operator license prior to 
performing activities as a water treatment operator; PENALTY: $500; 
STAFF ATTORNEY: Kari L. Gilbreth, Litigation Division, MC 175, 
(512) 239-1320; REGIONAL OFFICE: El Paso Regional Office, 401 
East Franklin Avenue, Suite 560, El Paso, Texas 79901-1212, (915) 
834-4949. 
(4) COMPANY: Raj Construction L.L.C.; DOCKET NUMBER: 2009­
0329-WQ-E; TCEQ ID NUMBER: RN105644710; LOCATION: 1581 
Highway 380 Bypass, Graham, Young County; TYPE OF FACILITY: 
IN ADDITION December 4, 2009 34 TexReg 8885 
♦ ♦ ♦ 
♦ ♦ ♦ 
general contractor on the construction site of a hotel; RULES VIO­
LATED: 30 TAC §281.25(a)(4) and 40 Code of Federal Regulations 
§122.26(c), by failing to obtain authorization to discharge storm wa­
ter associated with construction activity; PENALTY: $1,050; STAFF 
ATTORNEY: Stephanie J. Frazee, Litigation Division, MC 175, (512) 
239-3696; REGIONAL OFFICE: Abilene Regional Office, 1977 In­
dustrial Boulevard, Abilene, Texas 79602-7833, (325) 698-9674. 
(5) COMPANY: Stafford Mobile Home Park, Inc.; DOCKET NUM­
BER: 2009-0667-MWD-E; TCEQ ID NUMBER: RN102080397; 
LOCATION: Stafford Run Creek, approximately 3,800 feet northeast 
of the intersection of Farm-to-Market Road 1092 and 5th Street, 
Stafford, Fort Bend County; TYPE OF FACILITY: wastewater 
treatment facility; RULES VIOLATED: TWC, §26.121(a), 30 TAC 
§305.125(1), and Texas Pollutant Discharge Elimination System 
(TPDES) Permit Number WQ0014064001, Interim Effluent Limita­
tions and Monitoring Requirements Number 1, by failing to comply 
with the permitted effluent limitations; 30 TAC §305.125(17) and 
TPDES Permit Number WQ0014064001, Monitoring and Reporting 
Requirements Number 1, by failing to submit the discharge moni­
toring reports for the monitoring periods ending May 31, 2008 and 
November 30, 2008; and 30 TAC §305.125(17) and TPDES Permit 
Number WQ0014064001, Sludge Provisions, by failing to submit the 
annual sludge report for the monitoring period ending July 31, 2008; 
PENALTY: $7,500; STAFF ATTORNEY: Becky Combs, Litigation 
Division, MC 175, (512) 239-6939; REGIONAL OFFICE: Houston 
Regional Office, 5425 Polk Street, Suite H, Houston, Texas 77023, 
(713) 767-3500. 
TRD-200905420 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: November 23, 2009 
Notice of a Public Hearing on Proposed Revisions to 30 TAC 
Chapter 101 and Revisions to the State Implementation Plan 
The Texas Commission on Environmental Quality (commission) will 
conduct a public hearing to receive testimony regarding proposed addi­
tions to 30 Texas Administrative Code (TAC) Chapter 101. These ad­
ditions are proposed under the requirements of Texas Health and Safety 
Code, §382.017; Texas Government Code, Chapter 2001, Subchapter 
B; and 40 Code of Federal Regulations §51.102 of the United States 
Environmental Protection Agency (EPA) regulations concerning state 
implementation plans (SIPs). 
The proposed rulemaking would implement the provisions of the Fed­
eral Clean Air Act (FCAA), Sections 182(d)(3) and (e) and 185, which 
require each SIP for ozone nonattainment areas classified as severe or 
extreme to include a requirement for the imposition of a penalty fee 
for major stationary sources of volatile organic compounds (VOC) lo­
cated in the area if the area fails to attain the ozone National Ambient 
Air Quality Standard (NAAQS or standard) by the applicable attain­
ment date. The rulemaking will also implement FCAA, Section 182(f), 
which requires all SIP requirements that apply for VOC to also apply 
for emissions of nitrogen oxides (NOX). The Houston-Galveston-Bra­
zoria (HGB) area was classified as severe for both the one-hour ozone 
NAAQS and the 1997 eight-hour ozone NAAQS. The rulemaking will 
also provide for alternative options for the fee obligation and baseline 
amount calculations. Major stationary sources are subject to paying a 
fee of $5,000, as adjusted by the consumer price index, per ton in ex­
cess of 80 percent of a baseline amount of VOC or NOX (or both.) The 
fee is proposed to be due annually until the area is redesignated attain­
ment or has three years of data demonstrating attainment. 
The commission will hold a public hearing on this proposal in Austin 
on January 5, 2010, at 2:00 p.m. in the TCEQ Campus, Bldg E, Room 
201S, at 12100 Park 35 Circle. A second hearing will be held in Hous­
ton on January 6, 2010, at 2:00 p.m. in the Houston-Galveston Area 
Council at 3555 Timmons, Room A. The hearing will be structured for 
the receipt of oral or written comments. Registration begins 30 min­
utes prior to the hearing. Individuals may present oral statements when 
called upon in order of registration. A time limit may be established 
to assure enough time is allowed for every  interested person to speak.  
There will be no open discussion during the hearing; however, commis­
sion staff members will be available for discussion 30 minutes prior to 
the hearing and will answer questions before and after the hearing. 
Persons planning to attend the hearing, who have special communi­
cation or other accommodation needs, should contact Charlotte Horn, 
Texas Register Team at (512) 239-0779. Requests should be made as 
far in advance as possible. 
Comments may be submitted to Devon Ryan, MC 205, Of­
fice of Legal Services, Texas Commission on Environmental 
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed 
to (512) 239-4808. Electronic comments may be submitted at 
http://www5.tceq.state.tx.us/rules/ecomments. File size restrictions 
may apply to comments submitted through the eComments system. All 
comments should reference Rule Project Number 2009-009-101-EN. 
The comment period closes January 11, 2010. To view rules, please 
visit http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For 
further information or questions concerning this proposal, please 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: November 20, 2009 
Notice of Receipt of Application and Intent to Obtain a 
Municipal Solid Waste Limited Scope Permit Amendment, 
Permit Number 956B 
APPLICATION. City of Edinburg, Department of Solid Waste Man­
agement, P.O. Box 1079, Edinburg, Hidalgo County, Texas 78540­
1079, has applied to the Texas Commission on Environmental Quality 
(TCEQ) for a municipal solid waste limited scope permit amendment 
to their current Type I landfill permit. The applicant is requesting Site 
Entrance relocation from Encinitos Road to Jasman Road to share fa­
cilities with the adjacent Type IV landfill and to improve safety. The 
facility is located at 900 Encinitos Road, Edinburg, Hidalgo County, 
Texas 78539. The TCEQ received the application on August 27, 2009. 
The permit amendment application is available for viewing and copy­
ing at the Edinburg City Hall, 415 West University Drive, Edinburg, 
Hidalgo County, Texas 78539. 
ADDITIONAL NOTICE. TCEQ’s Executive Director has determined 
the application is administratively complete and will conduct a techni­
cal review of the application. After technical review of the application 
is complete, the Executive Director may prepare a draft permit and will 
issue a preliminary decision on the application. Notice of the Appli­
cation and Preliminary Decision will be published and mailed to those 
who are on the county-wide mailing list and to those who are on the 
mailing list for this application. That notice will contain the deadline 
for submitting public comments. 
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PUBLIC COMMENT/PUBLIC MEETING. You may submit public 
comments or request a public meeting on this application. The purpose 
of a public meeting is to provide the opportunity to submit comments 
or to ask questions about the application. TCEQ will hold a public 
meeting if the Executive Director determines that there is a significant 
degree of public interest in the application or if requested by a local 
legislator. A public meeting is not a contested case hearing. 
OPPORTUNITY FOR A CONTESTED CASE HEARING. After the 
deadline for submitting public comments, the Executive Director will 
consider all timely comments and prepare a response to all relevant 
and material, or significant public comments. Unless the application 
is directly referred for a contested case hearing, the response to com­
ments, and the Executive Director’s decision on the application, will 
be mailed to everyone who submitted public comments and to those 
persons who are on the mailing list for this application. If comments 
are received, the mailing will also provide instructions for requesting 
reconsideration of the Executive Director’s decision and for requesting 
a contested case hearing. A person who may be affected by the facility 
is entitled to request a contested case hearing from the commission. A 
contested case hearing is a legal proceeding similar to a civil trial in 
state district court. 
TO REQUEST A CONTESTED CASE HEARING, YOU MUST 
INCLUDE THE FOLLOWING ITEMS IN YOUR REQUEST: your 
name, address, phone number; applicant’s name and permit number; 
the location and distance of your property/activities relative to the 
facility; a specific description of how you would be adversely affected 
by the facility in a way not common to the general public; and, the 
statement "[I/we] request a contested case hearing." If the request for 
contested case hearing is filed on behalf of a group or association, the 
request must designate the group’s representative for receiving future 
correspondence; identify an individual member of the group who 
would be adversely affected by the facility or activity; provide the 
information discussed above regarding the affected member’s location 
and distance from the facility or activity; explain how and why the 
member would be affected; and explain how the interests the group 
seeks to protect are relevant to the group’s purpose. 
Following the close of all applicable comment and request periods, 
the Executive Director will forward the application and any requests 
for reconsideration or for  a contested case hearing to the  TCEQ  Com­
missioners for their consideration at a scheduled Commission meeting. 
The Commission will only grant a contested case hearing on disputed 
issues of fact that are relevant and material to the Commission’s de­
cision on the application. Further, the Commission will only grant a 
hearing on issues that were raised in timely filed comments that were 
not subsequently withdrawn. 
MAILING LIST. If you submit public comments, a request for a con­
tested case hearing or a reconsideration of the Executive Director’s de­
cision, you will be added to the mailing list for this specific application 
to receive future public notices mailed by the Office of the Chief Clerk. 
In addition, you may request to be placed on: (1) the permanent mail­
ing list for a specific applicant name and permit number; and/or (2) 
the mailing list for a specific county. If you wish to be placed on the 
permanent and/or the county mailing list, clearly specify which list(s) 
and send your request to TCEQ Office of the Chief Clerk at the address 
below. 
AGENCY CONTACTS AND INFORMATION. All written public 
comments and requests must be submitted to the Office of the Chief 
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087 or 
electronically at www.tceq.state.tx.us/about/comments.html. If you 
need more information about this permit application or the permitting 
process, please call TCEQ Office of Public Assistance, Toll Free, at 
1-800-687-4040. Si desea información en Español, puede llamar al 
1-800-687-4040. General information about TCEQ can be found at 
our web site at www.tceq.state.tx.us. 
Further information may also be obtained from City of Edinburg at 
the address stated above or by calling Ms. Myra Ayala Garza, City 




Texas Commission on Environmental Quality 
Filed: November 23, 2009 
Notice of Water Quality Applications 
The following notices were issued on November 20, 2009. 
The following require the applicants to publish notice in a newspaper. 
Public comments, requests for public meetings, or requests for a con­
tested case hearing may be submitted to the Office of the Chief Clerk, 
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN 
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE 
NOTICE. 
INFORMATION SECTION 
LONE STAR ETHANOL LLC proposes to operate Lone Star Ethanol, 
has applied for a renewal of TPDES Permit No. WQ0004835000, 
which authorizes the discharge of cooling tower and boiler blowdown, 
water treatment blowdown and treated sanitary sewage effluent at a 
daily average flow not to exceed 363,500 gallons per day via Outfall 
001. The facility is located at the Port of Victoria Industrial Park, south 
of the City of Victoria, on Farm-to-Market Road 1432, approximately 
one mile southwest of State Highway 185 in the City of Victoria, Vic­
toria County, Texas 77905. 
CITY OF BRADY has applied for a major amendment to TPDES Per­
mit No. WQ0010132001 to authorize the removal of effluent limita­
tions and monitoring requirements for Total Silver and Cyanide. The 
current permit authorizes the discharge of treated domestic wastewater 
at an annual average flow not to exceed 1,103,000 gallons per day. The 
facility is located 5,000 feet east of the intersection of U.S. Highway 
87 and 7th Street in the City of Brady, on the west bank of Brady Creek 
in McCulloch County, Texas 76825. 
CITY OF LA PORTE has applied for a major amendment to TPDES 
Permit No. WQ0010206001 to authorize an increase in the two-hour 
peak flow from 16.8 million gallons per day (MGD) to 21.8 MGD. The 
proposed amendment also authorizes removal of the irrigation autho­
rization in the current permit. The current permit authorizes the dis­
charge of treated domestic wastewater at an annual average flow not to 
exceed 7,560,000 gallons per day. The facility is located at 1301 South 
4th Street, approximately 0.2 mile south of the intersection of South 
4th Street and Fairmont Parkway in Harris County, Texas 77571. 
CITY OF FALLS CITY has applied for a renewal of TPDES Permit 
No. WQ0010398001, which authorizes the discharge of treated do­
mestic wastewater at a daily average flow not to exceed 65,000 gallons 
per day. The current permit also authorizes the disposal of treated do­
mestic wastewater via irrigation of 26 acres non-public access agricul­
tural land. The facility is located approximately 600 feet northwest of 
the intersection of Panna Maria Street and Maverick Street in the City 
of Falls City in Karnes County, Texas 78113. 
CITY OF VICTORIA AND GUADALUPE BLANCO RIVER 
AUTHORITY have applied for a renewal of TPDES Permit No. 
WQ0010466001, which authorizes the discharge of treated domes­
tic wastewater effluent at an annual average flow not to exceed 
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2,500,000 gallons per day. The facility is located on the east bank of 
the Guadalupe River, midway between Wharf Street and Peachtree 
Street, approximately 1.7 miles southwest of the intersection of U.S. 
Highways 59, 77 and 87 in the City of Victoria in Victoria County, 
Texas 77901. 
THE CITY OF PALACIOS has applied for a renewal of TPDES Permit 
No. WQ0010593001, which authorizes the discharge of treated domes­
tic wastewater at a daily average flow not to exceed 800,000 gallons per 
day. The facility is located approximately 1,800 feet west of the inter­
section of 12th Street and Moiser Drive in Matagorda County, Texas 
77465. 
FORT DAVIS WATER SUPPLY CORPORATION has applied for a 
renewal of TPDES Permit No. WQ0010971001, which authorizes the 
discharge of treated domestic wastewater at a daily average flow not to 
exceed 123,000 gallons per day. The facility is located one mile south 
of State Highway 17, approximately 500 feet north of Cemetery Road 
and 0.5 mile east of Fort Davis in Jeff Davis County, Texas 79734. 
RIVER PLACE MUNICIPAL UTILITY DISTRICT has applied for a 
renewal of TCEQ Permit No. WQ0011514001, which authorizes the 
disposal of treated domestic wastewater at a daily average flow not to 
exceed 207,000 gallons per day via surface irrigation of 92 acres of 
golf course. This permit will not authorize a discharge of pollutants 
into waters in the State. The wastewater treatment facility and disposal 
site are located approximately 4 miles northwest of the intersection of 
Farm-to-Market Road 2222 and State Highway - Loop 360, and 5/8 
mile north of Lake Austin in Travis County, Texas 78730. 
HARRIS COUNTY MUNICIPAL UTILITY DISTRICT NO 285 has 
applied to the Texas Commission on Environmental Quality (TCEQ) 
for a major amendment to TPDES Permit No. WQ0012716001 to au­
thorize an increase in the discharge of treated domestic wastewater 
from a daily average flow not to exceed 750,000 gallons per day to 
an annual average flow not to exceed 1,150,000 gallons per day. The 
facility is located adjacent to the west bank of Carpenters Bayou, ap­
proximately one mile north of Wallisville Road Bridge and 2,800 feet 
east of East Belt Drive in Harris County, Texas 77049. 
BENJAMIN SANJUAN has applied for a renewal of TPDES Permit 
No. 12919-001 which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 18,000 gallons per 
day. The facility is located on the 9800 Block of Deer Trail Drive ap­
proximately one mile northwest of the intersection of Farm-to-Market 
Road 149 and Interstate Highway 45 in Harris County, Texas. 
OAK VALLEYMOBILE  HOME PARK LLC has applied to the Texas 
Commission on Environmental Quality (TCEQ) for a new permit, pro­
posed Texas Pollutant Discharge Elimination System (TPDES) Permit 
No. WQ0014939001, to authorize the discharge of treated domestic 
wastewater at a daily average flow not to exceed 30,000 gallons per 
day. The facility will be located at 4711 County Road 288, 1.3 miles 
north of the intersection of Angleton-Clute Road and Farm-to-Market 
Road 2004; approximately 1,750 feet west of Angleton-Clute Road in 
Brazoria County, Texas 77515. 
WHITHARRAL WATER AND SEWER SERVICE SUPPLY COR­
PORATION has applied for a new permit, Proposed TCEQ Permit 
No. WQ0014942001, to authorize the disposal of treated domestic 
wastewater at a daily average flow not to exceed 35,500 gallons per 
day via surface irrigation of 78 acres of non-public access agricul­
tural land. The facility was previously permitted under Permit No. 
WQ0013818001, which expired March 01, 2009. This permit will not 
authorize a discharge of pollutants into waters in the State. The waste­
water treatment facility and disposal site are located approximately 
2,400 feet east of U.S. Highway 385 and 2,400 feet south of First Street 
in the Town of Whitharral in Hockley County, Texas 79380. 
If you need more information about these permit applications or the 
permitting process, please call the TCEQ Office of Public Assistance, 
Toll Free, at 1-800-687-4040. General information about the TCEQ 
can be found at our web site at www.TCEQ.state.tx.us. Si desea infor­




Texas Commission on Environmental Quality 
Filed: November 23, 2009 
Texas Facilities Commission 
Request for Proposals #303-0-10727 
The Texas Facilities Commission (TFC), on behalf of the Health and 
Human Services Commission (HHSC), announces the issuance of Re­
quest for Proposals (RFP) #303-0-10727. TFC seeks a ten (10) year 
lease of approximately 11,136 square feet of office space in Humble, 
Texas. 
The deadline for questions is December 18, 2009, and the deadline for 
proposals is January 8, 2010, at 3:00 p.m. The award date is February 
19, 2010. TFC reserves the right to accept or reject any or all proposals 
submitted. TFC is under no legal or other obligation to execute a lease 
on the basis of this notice or the distribution of an RFP. Neither this 
notice nor the RFP commits TFC to pay for any costs incurred prior to 
the award  of  a grant.  
Parties interested in submitting a proposal may obtain information by 
contacting TFC Purchaser Sandy Williams at (512) 475-0453. A copy 
of the RFP may be downloaded from the Electronic State Business 




Texas Facilities Commission 
Filed: November 20, 2009 
Request for Proposals #303-0-10797 
The Texas Facilities Commission (TFC), on behalf of the Office of 
the Attorney General (OAG), announces the issuance of Request for 
Proposals (RFP) #303-0-10797. TFC seeks a five  (5) year lease  of  
approximately 5,387 square feet of office space in Donna, Weslaco or 
Mercedes, Hidalgo County, Texas. 
The deadline for questions is December 11, 2009 and the deadline for 
proposals is December 22, 2009 at 3:00 p.m. The award date is Feb­
ruary 17, 2010. TFC reserves the right to accept or reject any or all 
proposals submitted. TFC is under no legal or other obligation to ex­
ecute a lease on the basis of this notice or the distribution of an RFP. 
Neither this notice nor the RFP commits TFC to pay for any costs in­
curred prior to the award of a grant. 
Parties interested in submitting a proposal may obtain information by 
contacting TFC Purchaser Sandy Williams at (512) 475-0453. A copy 
of the RFP may be downloaded from the Electronic State Business 
Daily at http://esbd.cpa.state.tx.us/bid_show.cfm?bidid=86140. 
TRD-200905390 
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Kay Molina 
General Counsel 
Texas Facilities Commission 
Filed: November 20, 2009 
Request for Proposals #303-0-10819 
The Texas Facilities Commission (TFC), on behalf of the Texas Parks 
and Wildlife Department (TPWD), announces the issuance of Request 
for Proposals (RFP) #303-0-10819. TFC seeks a five (5) year lease of 
approximately 441 square feet of office space in Leon County, Texas. 
The deadline for questions is December 11, 2009 and the deadline for 
proposals is January 5, 2010 at 3:00 p.m. The award date is February 
16, 2010. TFC reserves the right to accept or reject any or all proposals 
submitted. TFC is under no legal or other obligation to execute a lease 
on the basis of this notice or the distribution of an RFP. Neither this 
notice nor the RFP commits TFC to pay for any costs incurred prior to 
the award  of  a grant.  
Parties interested in submitting a proposal may obtain information by 
contacting TFC Purchaser Sandy Williams at (512) 475-0453. A copy 
of the RFP may be downloaded from the Electronic State Business 




Texas Facilities Commission 
Filed: November 20, 2009 
Office of the Governor 
Request for Grant Applications for the Juvenile Accountability 
Block Grant Program 
The Criminal Justice Division (CJD) of the Governor’s Office is so­
liciting discretionary applications for projects that promote greater ac­
countability in the juvenile justice system for the state fiscal year 2011 
grant cycle. 
Purpose: The purpose of the JABG Program is to reduce juvenile of­
fending through accountability-based programs focused on the juvenile 
offender and the juvenile justice system. 
Available Funding: Federal funds are authorized under the Omnibus 
Crime Control and Safe Streets Act of 2002, Public Law 107-273, 42 
U.S.C. 3796 et seq. All grants awarded from this fund must comply 
with the requirements contained therein. All awards are subject to the 
availability of appropriated funds and any modifications or additional 
requirements that may be imposed by law. 
Funding Levels: No minimum or maximum funding levels. 
Required Match: Grantees must provide matching funds of at least ten 
percent (10%) of total project expenditures. This requirement must be 
met through cash contributions. 
Standards: Grantees must comply with the standards applicable to this 
funding source contained in the Texas Administrative Code, Title 1, 
Part 1, Chapter 3 (1 TAC Chapter 3). 
Prohibitions: Grant funds may not be used to support the following 
services, activities, and costs: 
(1) proselytizing or sectarian worship; 
(2) lobbying; 
(3) any portion of the salary of, or any other compensation for, an 
elected or appointed government official, except in the case of a ju­
venile court or drug court; 
(4) transportation, lodging, per diem or any related costs for partici­
pants, when grant funds are used to develop and conduct training; 
(5) vehicles or equipment for government agencies that are for general 
agency use; 
(6) weapons, ammunition, explosives or military vehicles; 
(7) admission fees or tickets to any amusement park, recreational ac­
tivity or sporting event; 
(8) promotional gifts; 
(9) food, meals, beverages, or other refreshments unless the expense 
is for a working event where full participation by participants man­
dates the provision of food and beverages and the event is not related 
to amusement or social activities in any way; 
(10) membership dues for individuals; 
(11) any expense or service that is readily available at no cost to the 
grant project or that is provided by other federal, state or local funds 
(i.e., supplanting); 
(12) fundraising; 
(13) medical services; and 
(14) construction. 
Eligible Applicants: 
(1) State agencies; 
(2) Units of local government including crime control and prevention 
districts; and 
(3) Native American Tribal Governments. 
Requirements: 
(1) Projects must address one or more of the following JABG Purpose 
Areas: 
Juvenile Drug Courts: This solicitation invites communities to propose 
the implementation of a juvenile drug court program, using best prac­
tices in substance abuse treatment. 
(2) In addition, all juvenile justice projects must address at least one of 
the following priorities: 
Juvenile Justice Board Priorities - Juvenile justice projects or 
projects serving delinquent or at-risk youth will address at least one of 
the following priorities developed in coordination with the Governor’s 
Juvenile Justice Advisory Board to be eligible for funding: 
Prevention and Early Intervention at First Offense - Fund programs 
or other initiatives designed to positively impact youth prior to their 
involvement in the juvenile justice system or at their first offense and 
divert them from a path of serious, violent and chronic delinquency. 
Programs may include support for school resource officers, alcohol and 
substance abuse education, mentoring and after-school programs. 
Disproportionate Minority Contact (DMC) - Decrease DMC, which 
exists if minority youth have a higher rate of contact with the juvenile 
justice system than do non-Hispanic white youth. Fund programs or 
other initiatives designed to address the disproportionate number of 
juvenile members of minority groups who come into contact with the 
juvenile justice system. 
Gang Prevention and Intervention - Fund programs that address is­
sues related to juvenile gang activity and the recruitment of juvenile 
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members. These issues include information sharing and prevention and 
intervention efforts directed at reducing gang-related activities. 
Specialized Treatment Services - Fund programs that address the use 
and abuse of illegal substances, prescription and non-prescription drugs 
and alcohol. Counseling and professional therapy may also be provided 
to sex offenders and youth with anger management issues. 
Juvenile Justice System Impact - Fund programs designed to impact 
offender accountability or improve the practices, policies or procedures 
within the juvenile justice system including rehabilitating and educat­
ing youth who have been involved in the juvenile justice system so that 
future involvement in criminal activity is deterred. 
Project Period: Grant-funded projects must begin on or after September 
1, 2010, and will expire on or before August 31, 2011. 
Application Process: Applicants must access CJD’s grant management 
website at https://cjdonline.governor.state.tx.us to register and apply 
for funding. 
Preferences: Preference will be given to those applicants that 
demonstrate cost effective programs focused on proven or promising 
approaches to services provision. 
Closing Date for Receipt of Applications: All applications must be 
certified via CJD’s grant management website on or before February 
12, 2010. 
Selection Process: For state discretionary projects, applications are re­
viewed by CJD staff members or a review group selected by the ex­
ecutive director. CJD will make all final funding decisions based on 
eligibility, reasonableness, availability of funding, and cost effective­
ness. 
Contact Person: If additional information is needed, contact Ryan Clin­
ton at ryan.clinton@governor.state.tx.us or (512) 463-1919. 
TRD-200905423 
Katherine Fite 
Assistant General Counsel 
Office of the Governor 
Filed: November 23, 2009 
Texas Health and Human Services Commission 
Public Notice 
The Texas Health and Human Services Commission announces its in­
tent to submit amendments to the Texas State Plan for Medical As­
sistance, under Title XIX of the Social Security Act. The proposed 
amendments are effective January 1, 2010. 
The amendments will modify the reimbursement methodologies in the 
Texas Medicaid State Plan as a result of Medicaid fee changes for the 
following services: 
Physicians and Certain Other Practitioners 
Durable Medical Equipment, Prosthetics, Orthotics and Supplies 
The proposed amendments are estimated to result in an additional an­
nual aggregate expenditure of $6,766,378 for the remainder of federal 
fiscal year (FFY) 2010, with approximately $4,726,315 in federal funds 
and $2,040,063 in State General Revenue (GR). For FFY 2011, the es­
timated additional aggregate expenditure is $9,939,910, with approxi­
mately $5,747,194 in federal funds and $3,646,716 in GR. 
Interested parties may obtain copies of the proposed amendment by 
contacting Dan Huggins, Director of Rate Analysis for Acute Care 
Services, by mail at the Rate Analysis Department, Texas Health and 
Human Services Commission, P.O. Box 85200, H-400, Austin, Texas 
78708-5200; by telephone at (512) 491-1432; by facsimile at (512) 
491-1998; or by e-mail at Dan.Huggins@hhsc.state.tx.us. Copies of 
the proposals will also be made available for public review at the local 




Texas Health and Human Services Commission 
Filed: November 19, 2009 
Public Notice 
The Texas Health and Human Services Commission announces its in­
tent to submit amendments to the Texas State Plan for Medical As­
sistance, under Title XIX of the Social Security Act. The proposed 
amendments are effective February 1, 2010. 
The amendments will modify the reimbursement methodologies in the 
Texas Medicaid State Plan as a result of Medicaid fee changes for the 
following services: 
Physicians and Certain Other Practitioners 
Durable Medical Equipment, Prosthetics, Orthotics and Supplies 
The proposed amendments are estimated to result in an additional an­
nual aggregate expenditure of $1,039,510 for the remainder of federal 
fiscal year (FFY) 2010, with approximately $726,098 in federal funds 
and $313,412 in State General Revenue (GR). For FFY 2011, the es­
timated additional aggregate expenditure is $1,618,783, with approxi­
mately $990,371 in federal funds and $628,412 in GR. 
Interested parties may obtain copies of the proposed amendment by 
contacting Dan Huggins, Director of Rate Analysis for Acute Care 
Services, by mail at the Rate Analysis Department, Texas Health and 
Human Services Commission, P.O. Box 85200, H-400, Austin, Texas 
78708-5200; by telephone at (512) 491-1432; by facsimile at (512) 
491-1998; or by e-mail at Dan.Huggins@hhsc.state.tx.us. Copies of 
the proposals will also be made available for public review at the local 




Texas Health and Human Services Commission 
Filed: November 19, 2009 
Department of State Health Services 
Licensing Actions for Radioactive Materials 
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Department of State Health Services 
Filed: November 19, 2009 
Texas Lottery Commission 
Instant Game Number 1227 "Great 8’s" 
1.0 Name and Style of Game. 
A. The name of Instant Game No. 1227 is "GREAT 8’S". The play 
style is "row, column, diagonal with doubler". 
1.1 Price of Instant Ticket. 
A. Tickets for Instant Game No. 1227 shall be $1.00 per ticket. 
       1.2 Definitions in Instant Game No. 1227.
A. Display Printing - That area of the instant game ticket outside of the 
area where the Overprint and Play Symbols appear. 
B. Latex Overprint - The removable scratch-off covering over the Play 
Symbols on the front of the ticket. 
C. Play Symbol - The printed data under the latex on the front of the 
instant ticket that is used to determine eligibility for a prize. Each Play 
Symbol is printed in Symbol font in black ink in positive except for 
dual-image games. The possible black  play  symbols are:  1, 2, 3, 4, 5,  
6, 7, 8, 9, $$, $1.00, $2.00, $4.00, $5.00, $8.00, $10.00, $20.00, $100 
and $1,000. 
D. Play Symbol Caption - The printed material appearing below each 
Play Symbol which explains the Play Symbol. One caption appears 
under each Play Symbol and is printed in caption font in black ink 
in positive. The Play Symbol Caption which corresponds with and 
verifies each Play Symbol is as follows: 
E. Serial Number - A unique 14 (fourteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There will 
be a four (4)-digit "security number" which will be individually boxed 
and randomly placed within the number. The remaining ten (10) digits 
of the Serial Number are the Validation Number. The Serial Number 
is positioned beneath the bottom row of play data in the scratched-off 
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play area. The Serial Number is for validation purposes and cannot be 
used to play the game. The format will be: 00000000000000. 
F. Low-Tier Prize - A prize of $1.00, $2.00, $4.00, $5.00, $8.00, 
$10.00, $16.00 or $20.00. 
G. Mid-Tier Prize - A prize of $40.00, $100 or $200. 
H. High-Tier Prize - A prize of $1,000. 
I. Bar Code - A 24 (twenty-four) character interleaved two (2) of five 
(5) bar code which will include a four (4) digit game ID, the seven 
(7) digit pack number, the three (3) digit ticket number and the ten (10) 
digit Validation Number. The bar code appears on the back of the ticket. 
J. Pack-Ticket Number - A 14 (fourteen) digit number consisting of the 
four (4) digit game number (1227), a seven (7) digit pack number, and 
a three (3) digit ticket number. Ticket numbers start with 001 and end 
with 150 within each pack. The format will be: 1227-0000001-001. 
K. Pack - A pack of "GREAT 8’S" Instant Game tickets contains 150 
tickets, packed in plastic shrink-wrapping and fanfolded in pages of 
five (5). Tickets 001 to 005 will be on the top page; tickets 006 to 010 
on the next page; etc.; and tickets 146 to 150 will be on the last page 
with backs exposed. Ticket 001 will be folded over so the front of ticket 
001 and 010 will be exposed. 
L. Non-Winning Ticket - A ticket which is not programmed to be a 
winning ticket or a ticket that does not meet all of the requirements 
of these Game Procedures, the State Lottery Act (Texas Government 
Code, Chapter 466), and applicable rules adopted by the Texas Lottery 
pursuant to the State Lottery Act and referenced in 16 TAC Chapter 
401. 
M. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery 
"GREAT 8’S" Instant Game No. 1227 ticket. 
2.0 Determination of Prize Winners. The determination of prize win­
ners is subject to the general ticket validation requirements set forth in 
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce­
dures, and the requirements set out on the back of each instant ticket. 
A prize winner in the "GREAT 8’S" Instant Game is determined once 
the latex on the ticket is scratched off to expose 10 (ten) Play Symbols. 
If a player reveals three "8’s" play symbols in any one row, column or 
diagonal, the player wins PRIZE shown. If a player reveals two "8’s" 
play symbols and a double dollar "$$" play symbol in any one row, 
column or diagonal, the player wins DOUBLE the PRIZE shown. No 
portion of the display printing nor any extraneous matter whatsoever 
shall be usable or playable as a part of the Instant Game. 
2.1 Instant Ticket Validation Requirements. 
A. To be a valid Instant Game ticket, all of the following requirements 
must be met: 
1. Exactly 10 (ten) Play Symbols must appear under the latex overprint 
on the front portion of the t icket;  
2. Each of the Play Symbols must have a Play Symbol Caption under­
neath, unless specified, and each Play Symbol must agree with its Play 
Symbol Caption; 
3. Each of the Play Symbols must be present in its entirety and be fully 
legible; 
4. Each of the Play Symbols must be printed in black ink except for 
dual image games; 
5. The ticket shall be intact; 
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num­
ber must be present in their entirety and be fully legible; 
7. The Serial Number must correspond, using the Texas Lottery’s 
codes, to the Play Symbols on the ticket; 
8. The ticket must not have a hole punched through it, be mutilated, 
altered, unreadable, reconstituted or tampered with in any manner; 
9. The ticket must not be counterfeit in whole or in part; 
10. The ticket must have been issued by the Texas Lottery in an autho­
rized manner; 
11. The ticket must not have been stolen, nor appear on any list of 
omitted tickets or non-activated tickets on file at the Texas Lottery; 
12. The Play Symbols, Serial Number, Retailer Validation Code and 
Pack-Ticket Number must be right side up and not reversed in any man­
ner; 
13. The ticket must be complete and not miscut, and have exactly 10 
(ten) Play Symbols under the latex overprint on the front portion of 
the ticket, exactly one Serial Number, exactly one Retailer Validation 
Code, and exactly one Pack-Ticket Number on the ticket; 
14. The Serial Number of an apparent winning ticket shall correspond 
with the Texas Lottery’s Serial Numbers for winning tickets, and a 
ticket with that Serial Number shall not have been paid previously; 
15. The ticket must not be blank or partially blank, misregistered, de­
fective or printed or produced in error; 
16. Each of the 10 (ten) Play Symbols must be exactly one of those 
described in Section 1.2.C of these Game Procedures; 
17. Each of the 10 (ten) Play Symbols on the ticket must be printed 
in the Symbol font and must correspond precisely to the artwork on 
file at the Texas Lottery; the ticket Serial Numbers must be printed in 
the Serial font and must correspond precisely to the artwork on file at 
the Texas Lottery; and the Pack-Ticket Number must be printed in the 
Pack-Ticket Number font and must correspond precisely to the artwork 
on file at the Texas Lottery; 
18. The display printing on the ticket must be regular in every respect 
and correspond precisely to the artwork on file at the Texas Lottery; 
and 
19. The ticket must have been received by the Texas Lottery by appli­
cable deadlines. 
B. The ticket must pass all additional validation tests provided for in 
these Game Procedures, the Texas Lottery’s Rules governing the award 
of prizes of the amount to be validated, and any confidential validation 
and security tests of the Texas Lottery. 
C. Any Instant Game ticket not passing all of the validation require­
ments is void and ineligible for any prize and shall not be paid. How­
ever, the Executive Director may, solely at the Executive Director’s 
discretion, refund the retail sales price of the ticket. In the event a de­
fective ticket is purchased, the only responsibility or liability of the 
Texas Lottery shall be to replace the defective ticket with another un­
played ticket in that Instant Game (or a ticket of equivalent sales price 
from any other current Instant Lottery game) or refund the retail sales 
price of the ticket, solely at the Executive Director’s discretion. 
2.2 Programmed Game Parameters. 
A. Consecutive non-winning tickets in a pack will not have identical 
play data, spot for spot. 
B. No ticket will contain three or more of a kind other than the 8 play 
symbol. 
C. No ticket will contain two matching play symbols appearing in a 
row, column or diagonal line other than the 8 play symbol. 
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D. The "$$" (doubler) play symbol will only be used to create a winning 
row, column or diagonal as dictated by the prize structure. 
E. The "$$" (doubler) play symbol may only appear once on a ticket. 
F. A ticket may only win once. 
2.3 Procedure for Claiming Prizes. 
A. To claim a "GREAT 8’S" Instant Game prize of $1.00, $2.00, $4.00, 
$5.00, $8.00, $10.00, $16.00, $20.00, $40.00, $100 or $200, a claimant 
shall sign the back of the ticket in the space designated on the ticket 
and present the winning ticket to any Texas Lottery Retailer. The 
Texas Lottery Retailer shall verify the claim and, if valid, and upon 
presentation of proper identification, if appropriate, make payment of 
the amount due the claimant and physically void the ticket; provided 
that the Texas Lottery Retailer may, but is not required, to pay a $40.00, 
$100 or $200 ticket. In the event the Texas Lottery Retailer cannot ver­
ify the claim, the Texas Lottery Retailer shall provide the claimant with 
a claim form and instruct the claimant on how to file a claim with the 
Texas Lottery. If the claim is validated by the Texas Lottery, a check 
shall be forwarded to the claimant in the amount due. In the event 
the claim is not validated, the claim shall be denied and the claimant 
shall be notified promptly. A claimant may also claim any of the above 
prizes under the procedure described in Section 2.3.B and Section 2.3.C 
of these Game Procedures. 
B. To claim a "GREAT 8’S" Instant Game prize of $1,000, the claimant 
must sign the winning ticket and present it at one of the Texas Lot­
tery’s Claim Centers. If the claim is validated by the Texas Lottery, 
payment will be made to the bearer of the validated winning ticket for 
that prize upon presentation of proper identification. When paying a 
prize of $600 or more, the Texas Lottery shall file the appropriate in­
come reporting form with the Internal Revenue Service (IRS) and shall 
withhold federal income tax at a rate set by the IRS if required. In the 
event that the claim is not validated by the Texas Lottery, the claim 
shall be denied and the claimant shall be notified promptly. 
C. As an alternative method of claiming a "GREAT 8’S" Instant Game 
prize, the claimant must sign the winning ticket, thoroughly complete a 
claim form, and mail both to: Texas Lottery Commission, Post Office 
Box 16600, Austin, Texas 78761-6600. The risk of sending a ticket 
remains with the claimant. In the event that the claim is not validated 
by the Texas Lottery, the claim shall be denied and the claimant shall 
be notified promptly. 
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery 
shall deduct a sufficient amount from the winnings of a person who has 
been finally determined to be: 
1. delinquent in the payment of a tax or other money collected by the 
Comptroller, the Texas Workforce Commission, or Texas Alcoholic 
Beverage Commission; 
2. delinquent in making child support payments administered or col­
lected by the Attorney General; 
3. delinquent in reimbursing the Texas Health and Human Services 
Commission for a benefit granted in error under the food stamp pro­
gram or the program of financial assistance under Chapter 31, Human 
Resources Code; 
4. in default on a loan made under Chapter 52, Education Code; or 
5. in default on a loan guaranteed under Chapter 57, Education Code. 
E. If a person is indebted or owes delinquent taxes to the State, other 
than those specified in the preceding paragraph, the winnings of a per­
son shall be withheld until the debt or taxes are paid. 
2.4 Allowance for Delay of Payment. The Texas Lottery may delay 
payment of the prize pending a final determination by the Executive 
Director, under any of the following circumstances: 
A. if a dispute occurs, or it appears likely that a dispute may occur, 
regarding the prize; 
B. if there is any question regarding the identity of the claimant; 
C. if there is any question regarding the validity of the ticket presented 
for payment; or 
D. if the claim is subject to any deduction from the payment otherwise 
due, as described in Section 2.3.D of these Game Procedures. No lia­
bility for interest for any delay shall accrue to the benefit of the claimant 
pending payment of the claim. 
2.5 Payment of Prizes to Persons Under 18. If a person under the age of 
18 years is entitled to a cash prize of less than $600 from the "GREAT 
8’S" Instant Game, the Texas Lottery shall deliver to an adult member 
of the minor’s family or the minor’s guardian a check or warrant in the 
amount of the prize payable to the order of the minor. 
2.6 If a person under the age of 18 years is entitled to a cash prize of 
more than $600 from the "GREAT 8’S" Instant Game, the Texas Lot­
tery shall deposit the amount of the prize in a custodial bank account, 
with an adult member of the minor’s family or the minor’s guardian 
serving as custodian for the minor. 
2.7 Instant Ticket Claim Period. All Instant Game prizes must be 
claimed within 180 days following the end of the Instant Game or 
within the applicable time period for certain eligible military person­
nel as set forth in Texas Government Code §466.408. Any prize not 
claimed within that period, and in the manner specified in these Game 
Procedures and on the back of each ticket, shall be forfeited. 
2.8 Disclaimer. The number of prizes in a game is approximate based 
on the number of tickets ordered. The number of actual prizes available 
in a game may vary based on number of tickets manufactured, testing, 
distribution, sales and number of prizes claimed. An Instant Game 
ticket may continue to be sold even when all the top prizes have been 
claimed. 
3.0 Instant Ticket Ownership. 
A. Until such time as a signature is placed upon the back portion of an 
Instant Game ticket in the space designated, a ticket shall be owned by 
the physical possessor of said ticket. When a signature is placed on the 
back of the ticket in the space designated, the player whose signature 
appears in that area shall be the owner of the ticket and shall be entitled 
to any prize attributable thereto. Notwithstanding any name or names 
submitted on a claim form, the Executive Director shall make payment 
to the player whose signature appears on the back of the ticket in the 
space designated. If more than one name appears on the back of the 
ticket, the Executive Director will require that one of those players 
whose name appears thereon be designated by such players to receive 
payment. 
B. The Texas Lottery shall not be responsible for lost or stolen Instant 
Game tickets and shall not be required to pay on a lost or stolen Instant 
Game ticket. 
4.0 Number and Value of Instant Prizes. There will be approximately 
9,120,000 tickets in the Instant Game No. 1227. The approximate 
number and value of prizes in the game are as follows: 
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A. The actual number of tickets in the game may be increased or de­
creased at the sole discretion of the Texas Lottery Commission. 
5.0 End of the Instant Game. The Executive Director may, at any time, 
announce a closing date (end date) for the Instant Game No. 1227 
without advance notice, at which point no further tickets in that game 
may be sold. The determination of the closing date and reasons for 
closing the game will be made in accordance with the instant game 
closing procedures and the Instant Game Rules, 16 TAC §401.302(j). 
6.0 Governing Law. In purchasing an Instant Game ticket, the player 
agrees to comply with, and abide by, these Game Procedures for In­
stant Game No. 1227, the State Lottery Act (Texas Government Code, 
Chapter 466), applicable rules adopted by the Texas Lottery pursuant 
to the State Lottery Act and referenced in 16 TAC Chapter 401, and all 
final decisions of the Executive Director. 
TRD-200905324 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Filed: November 18, 2009 
Notice of Public Comment Hearing 
A public hearing to receive public comments regarding proposed 
amendments to 16 TAC §402.201 relating to Prohibited Bingo Oc­
casion, proposed amendments to 16 TAC §402.203, relating to Unit 
Accounting, proposed amendments to 16 TAC §402.401 relating 
to Temporary License, proposed amendments to 16 TAC §402.402 
relating to Registry of Bingo Workers, and proposed new 16 TAC 
§402.212 relating to Promotional Bingo will be held on Monday, De­
cember 14, 2009, at 9:00 a.m. at the Hobby Building, 333 Guadalupe 
Street,          
any accommodation for a disability should notify Michelle Guerrero, 
Executive Assistant to the General Counsel, and Texas Lottery Com­
mission at (512) 344-5113 at least 72 hours prior to the public hearing. 
TRD-200905343 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Filed: November 19, 2009 
Room 102, Tower III, Austin, Texas 78701. Persons requiring
Notice of Public Comment Hearing 
A public hearing to receive public comments regarding proposed 
amendments to 16 TAC §401.402 relating to General Requirements, 
proposed amendments to 16 TAC §401.405 relating to Alternatives 
to Barrier Removal, and proposed amendments to 16 TAC §401.407 
relating to Complaints Relating to Non-accessibility will be held on 
Monday, December 14, 2009, at 10:30 a.m. at the Hobby Building, 
333 Guadalupe Street, Room 102, Tower III, Austin, Texas 78701. 
Persons requiring any accommodation for a disability should notify 
Michelle Guerrero, Executive Assistant to the General Counsel, and 
Texas Lottery Commission at (512) 344-5113 at least 72 hours prior 
to the public hearing. 
TRD-200905344 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Filed: November 19, 2009 
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Notice of Public Comment Hearing 
A public hearing to receive public comments regarding proposed new 
16 TAC §401.317 relating to Powerball® On-Line Game Rule will be 
held on Monday, December 14, 2009, at 1:00 p.m. at the Hobby Build­
ing, 333 Guadalupe Street, Room 102, Tower III, Austin, Texas 78701. 
Persons requiring any accommodation for a disability should notify 
Michelle Guerrero, Executive Assistant to the General Counsel, and 
Texas Lottery Commission at (512) 344-5113 at least 72 hours prior to 
the public hearing. 
TRD-200905345 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Filed: November 19, 2009 
North Central Texas Council of Governments 
Request for Proposals for the City of Dallas 2011 Bike Plan 
This request by the North Central Texas Council of Governments 
(NCTCOG) for consultant services is filed under the provisions of 
Government Code, Chapter 2254. 
The North Central Texas Council of Governments (NCTCOG) is re­
questing written proposals from consultant firms to create the City of 
Dallas 2011 Bike Plan. The 2011 Dallas Bike Plan will be the antic­
ipated update to the 1985 Dallas Bike Plan. The Plan will identify 
key routes and facilities, prioritize project implementation areas for fu­
ture funding, and provide consistent design of bicycle infrastructure 
throughout the city. The Plan will include a detailed map of the Dallas 
Bikeway System network coverage, generic and specific facility types 
and designs  and an implementation strategy.  
The primary objective of the Plan will be to enable through its imple­
mentation a safe and robust bicycle infrastructure network with con­
nections to transit, major employers, and other desired destinations, 
responding to a long-standing demand for seamless transportation al­
ternatives and a need to reduce greenhouse gas emissions and improve 
air quality. The Dallas Bikeway System will represent a major compo­
nent of the overall transportation plan for Dallas, a city with a popula­
tion of over 1.3 million people within a region (DFW) that contains a 
population of over 6 million people. 
Due Date 
Proposals must be received no later than 5 p.m., Central Daylight 
Time, on Friday, January 15, 2010, to Natalie Bettger, Senior Program 
Manager, North Central Texas Council of Governments, 616 Six Flags 
Drive, Arlington, Texas 76011 or P.O. Box 5888, Arlington, Texas 
76005-5888. For copies of the RFP, contact Therese Bergeon, at (817) 
695-9267. 
Contract Award Procedures 
The firm or individual selected to perform these activities will be rec­
ommended by a Consultant Selection Committee (CSC). The CSC will 
use evaluation criteria and methodology consistent with the scope of 
services contained in the Request for Proposals. The NCTCOG Ex­
ecutive Board will review the CSC’s recommendations and, if found 
acceptable, will issue a contract award. 
Regulations 
NCTCOG, in accordance with Title VI of the Civil Rights Act of 1964, 
78 Statute 252, 41 United States Code 2000d to 2000d-4; and Title 49, 
Code of Federal Regulations, Department of Transportation, Subtitle 
A, Office of the Secretary, Part 1, Nondiscrimination in Federally As­
sisted Programs of the Department of Transportation issued pursuant to 
such act, hereby notifies all proposers that it will affirmatively assure 
that in regard to any contract entered into pursuant to this advertise­
ment, disadvantaged business enterprises will be afforded full oppor­
tunity to submit proposals in response to this invitation and will not be 
discriminated against on the grounds of race, color, sex, age, national 
origin, or disability in consideration of an award. 
TRD-200905452 
R. Michael Eastland 
Executive Director 
North Central Texas Council of Governments 
Filed: November 23, 2009 
Texas Public Finance Authority 
Notice of Request for Information 
The Texas Public Finance Authority announces its Request for Infor­
mation to create a pool of qualified investment banking firms from 
which to obtain underwriting services to assist the Authority in its fi ­
nancings for the remainder of the biennium FY 2010-2011, and poten­
tially for the FY 2012-2013 biennium. A copy of the RFI is available on 
the Authority’s website, at www.tpfa.state.tx.us/RFP and on the Texas 
Electronic State Business Daily at esbd.cpa.state.tx.us. Interested firms 
may also contact the agency directly by email at: RFP@tpfa.state.tx.us. 
The Board will base its selection on a firm’s relevant experience, qual­
ifications, and success in providing the services outlined in the RFI; 
the financial stability and strength as well as the firm’s financial sub­
mission; the quality of the information provided regarding the require­
ments of the RFI; and any other factors relevant to the firm’s capacity 
and ability to meet the Authority’s and the State’s needs. Proposals 
must be submitted by 5:00 p.m., CST, December 21, 2009. 
TRD-200905373 
Susan K. Durso 
General Counsel 
Texas Public Finance Authority 
Filed: November 20, 2009 
Public Utility Commission of Texas 
Announcement of Application for Amendment to a 
State-Issued Certificate of Franchise Authority 
The Public Utility Commission of Texas received an application on 
November 16, 2009, for an amendment to a state-issued certificate of 
franchise authority (CFA), pursuant to §§66.001 - 66.016 of the Public 
Utility Regulatory Act (PURA). 
Project Title and Number: Application of Centrovision, Inc. for 
an Amendment to a State-Issued Certificate of Franchise Authority, 
Project Number 37672 before the Public Utility Commission of Texas. 
The requested amendment is to expand the service area footprint to 
include the city limits of Little River Academy, Texas. 
Information on the application may be obtained by contacting the Pub­
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at (888) 
782-8477. Hearing and speech-impaired individuals with text tele­
phone (TTY) may contact the commission at (512) 936-7136 or use 
Relay Texas (toll free) (800) 735-2989. All inquiries should reference 
Project Number 37672. 
TRD-200905392 
IN ADDITION December 4, 2009 34 TexReg 8897 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 20, 2009 
Announcement of Application for Amendment to a 
State-Issued Certificate of Franchise Authority 
The Public Utility Commission of Texas received an application on 
November 18, 2009, for an amendment to a state-issued certificate of 
franchise authority (CFA), pursuant to §§66.001 - 66.016 of the Public 
Utility Regulatory Act (PURA). 
Project Title and Number: Application of Centrovision, Inc. for an 
Amendment to a State-Issued Certificate of Franchise Authority; Add 
City of Rogers, Project Number 37686 before the Public Utility Com­
mission of Texas. 
The requested amendment is to expand the service area footprint to 
include the city limits of Rogers, Texas. 
Information on the application may be obtained by contacting the Pub­
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at (888) 
782-8477. Hearing and speech-impaired individuals with text tele­
phone (TTY) may contact the commission at (512) 936-7136 or use 
Relay Texas (toll free) (800) 735-2989. All inquiries should reference 
Project Number 37686. 
TRD-200905397 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 20, 2009 
Announcement of Application for Amendment to a 
State-Issued Certificate of Franchise Authority 
The Public Utility Commission of Texas received an application on 
November 18, 2009, for an amendment to a state-issued certificate of 
franchise authority (CFA), pursuant to §§66.001 - 66.016 of the Public 
Utility Regulatory Act (PURA). 
Project Title and Number: Application of Time Warner Cable for an 
Amendment to a State-Issued Certificate of Franchise Authority; Add 
City of Socorro, Project Number 37687 before the Public Utility Com­
mission of Texas. 
The requested amendment is to expand the service area footprint to 
include the city limits of Socorro, Texas. 
Information on the application may be obtained by contacting the Pub­
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at (888) 
782-8477. Hearing and speech-impaired individuals with text tele­
phone (TTY) may contact the commission at (512) 936-7136 or use 
Relay Texas (toll free) (800) 735-2989. All inquiries should reference 
Project Number 37687. 
TRD-200905398 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 20, 2009 
Notice of Application for Waiver of Denial of Numbering 
Resources 
Notice is given to the public of the filing with the Public Utility Com­
mission of Texas an application on November 17, 2009, for waiver 
of denial by the Pooling Administrator (PA) of Verizon Southwest’s 
(Verizon) request for assignment of numbering resources in the Hitch-
cock-Santa Fe rate center. 
Docket Title and Number: Petition of Verizon Southwest for Waiver of 
Denial of Numbering Resources for Hitchcock-Santa Fe Rate Center, 
Docket Number 37682. 
The Application: Verizon requested that the commission overturn a 
denial of numbering resources. Verizon applied for the numbering re­
sources to satisfy a specific customer request. The PA denied the re­
quest because Verizon did not meet the months-to-exhaust and utiliza­
tion criteria established by the Federal Communications Commission. 
Persons who wish to comment upon the action sought should contact 
the Public Utility Commission of Texas by mail at P.O. Box 13326, 
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 
(888) 782-8477 no later than December 14, 2009. Hearing and speech 
impaired individuals with text telephones (TTY) may contact the com­
mission at (512) 936-7136 or toll free at (800) 735-2989. All comments 
should reference Docket Number 37682. 
TRD-200905393 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 20, 2009 
Notice of Application to Amend a Certificate of Convenience 
and Necessity for a Proposed Transmission Line 
Notice is given to the public of the  filing with the Public Utility Com­
mission of Texas (commission) an application on November 19, 2009, 
to amend a certificate of convenience and necessity for a proposed 
transmission line in Denton County, Texas. 
Docket Style and Number: Application of Brazos Electric Power Co­
operative, Inc. to Amend a Certificate of Convenience and Necessity 
for a Proposed Transmission Line within Denton County. Docket Num­
ber 37616. 
The Application: The application of Brazos Electric Power Cooper­
ative, Inc. (Brazos Electric) is for a proposed transmission line des­
ignated the Mustang Tap Transmission Line Project. Brazos Electric 
proposes to design and construct a tap along the southern portion of 
the Mustang Loop project previously ordered by the commission in its 
final order dated November 8, 2007, in Docket Number 32871. The 
proposed line will be approximately two to four miles in length (pre­
ferred route). The estimated date to energize facilities is June 1, 2013. 
Persons wishing to intervene or comment on the action sought should 
contact the Public Utility Commission of Texas by mail at P.O. Box 
13326, Austin, Texas 78711-3326, or by phone at (512) 936-7120 or 
toll-free at (888) 782-8477. The deadline for intervention in this pro­
ceeding is January 4, 2010. Hearing and speech-impaired individu­
als with text telephone (TTY) may contact the commission at (512) 
936-7136 or use Relay Texas (toll-free) (800) 735-2989. All comments 
should reference Docket Number 37616. 
TRD-200905391 
34 TexReg 8898 December 4, 2009 Texas Register 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 20, 2009 
Notice of Intent to Implement Minor Rate Changes Pursuant to 
P.U.C. Substantive Rule §26.171 
Notice is given to the public of Border to Border Telecommunications, 
Inc. (Border to Border) application filed with the Public Utility Com­
mission of Texas (commission) on November 13, 2009, for approval 
of a minor rate change pursuant to P.U.C. Subst. R. §26.171. 
Tariff Control Title and Number: Application of Border to Border 
Telecommunications, Inc. for Approval of a Minor Rate Change Pur­
suant to Subst. R. §26.171; Tariff Control Number 37666. 
The Application: Border to Border filed  an application to implement  
minor rate changes to revise its monthly Residential, Business rates, 
certain non-recurring service charges, Directory Assistance rates, Op­
erator Service rates and to eliminate monthly charges for its Custom 
Calling services. The proposed effective date for the proposed rate 
changes is March 1, 2010. The estimated annual revenue increase rec­
ognized by Border to Border is $6,027 or less than 5% of Border to 
Border’s gross annual intrastate revenues. Border to Border has 86 ac­
cess lines (residence and business) in service in the state of Texas. 
If the commission receives a complaint(s) relating to this application 
signed by 5% of the affected local service customers to which this ap­
plication applies by January 28, 2010, the application will be docketed. 
The 5% limitation will be calculated based upon the total number of 
customers of record as of the calendar month preceding the commis­
sion’s receipt of the complaint(s). 
Persons wishing to comment on this application should contact the Pub­
lic Utility Commission of Texas by January 28, 2010. Requests to in­
tervene should be filed with the commission’s Filing Clerk at P.O. Box 
13326, Austin, Texas 78711-3326, or you may call the commission at 
(512) 936-7120 or toll-free 1-800-735-2989. Hearing and speech-im­
paired individuals with text telephones (TTY) may contact the com­
mission at (512) 936-7136. All correspondence should refer to Tariff 
Control Number 37666. 
TRD-200905396 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 20, 2009 
Notice of Petition for Rulemaking 
Notice is given to the public of the filing with the Public Utility Com­
mission of Texas of a petition for rulemaking filed on November 16, 
2009. 
Project Style and Number: Petition of Rulemaking Regarding 811 Ab­
breviated Dialing Code; Project Number 37688. 
Summary of Petition: The Texas Statewide Telephone Cooperative, 
Inc. (TSTCI) representing 38 individual local exchange carriers serv­
ing mostly small and rural service areas, filed a petition for rulemak­
ing to clarify the rights and responsibilities of local exchange carriers 
to provide 811 service pursuant to P.U.C. Subst. R. 26.127, relating 
to Abbreviated Dialing Codes. Specifically, the petition seeks a rule-
making to address the relationship between local exchange carriers and 
the One-Call Board of Texas, which oversees the 811 service centers 
where 811 calls are routed. TSTCI asserts that the One-Call Board has 
refused to enter into an agreement for provision of 811 service, and 
has specifically disclaimed "customer" status as the term would apply 
for the purposes of the provision of Commission-approved tariff ser­
vices. These tariffs include limitations of liability on the part of local 
exchange carriers for provision of 811 service, for claims or actions 
arising from such provision, arising from cause other than their own 
negligence. According to TSTCI, if the One-Call Board is not consid­
ered a customer under these Commission-approved tariffs, it exposes 
the local exchange carriers to unreasonable risk of liability or lawsuit 
for acts or omissions of others associated with the provision of 811 ser­
vice other than those caused by their negligence. 
The deadline to file comments in this project is Tuesday, December 
29, 2009. Comments shall be filed at the Public Utility Commission 
of Texas, 1701 N. Congress, Austin, Texas 78701. Interested persons 
may contact the commission at (512) 936-7120 or (toll-free) 1-888­
782-8477. Hearing and speech-impaired individuals with text tele­
phone (TTY) may contact the commission at (512) 936-7136 or use 
Relay Texas (toll-free) 1-800-735-2989. All comments should refer­
ence Project Number 37688. 
TRD-200905394 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 20, 2009 
Office of Public Utility Counsel 
Notice of Annual Public Hearing 
Pursuant to the Public Utility Regulatory Act, Texas Utilities Code An­
notated §13.064 (Vernon 2007) (PURA), the Office of Public Utility 
Counsel (Office) is conducting its annual public hearing. 
The public hearing will be held on the date and time, and at the location 
indicated below. 
Wednesday, December 16, from 1:00 - 2:30 p.m. 
Ripley House 
4410 Navigation, Room 144 
Houston, Texas 77011 
All interested persons are invited to attend and provide input. 
The Office represents the interest of residential and small commer­
cial consumers in electric and telecommunications proceedings before 
the Public Utility Commission, Electric Reliability Council of Texas, 
courts, and other federal regulatory bodies. The Office seeks public 
input to assist the office in developing a plan of priorities, and in re­
ceiving comments on the office’s functions and effectiveness. 
Contact Danny Bivens, P.O. Box 12397, Austin, TX 78711-2397 or 




Office of Public Utility Counsel 
Filed: November 23, 2009 
Texas Department of Transportation 
IN ADDITION December 4, 2009 34 TexReg 8899 
♦ ♦ ♦ 
♦ ♦ ♦ 
Aviation Division - Request for Proposal for Aviation 
Engineering Services 
The City of Mount Pleasant, through its agent the Texas Department 
of Transportation (TxDOT), intends to engage an aviation professional 
engineering firm for services pursuant to Government Code, Chapter 
2254, Subchapter A. TxDOT Aviation Division will solicit and re­
ceive proposals for professional aviation engineering design services 
described below. 
The following is a listing of proposed projects at the Mount Pleasant 
Regional Airport during the course of the next five years through mul­
tiple grants. 
Current Project: The City of Mount Pleasant. TxDOT CSJ No. 
0919MTPLS. Construct turnaround Runway 36; construct concrete he­
lipad with lights and perimeter asphalt roadway; widen and mark Run­
way 17-35; widen Taxiway C; widen taxiway 19 radii; relocate MIRLs, 
PAPIs, REILs and signs at the Mount Pleasant Regional Airport. 
The DBE goal for this project is 5%. TxDOT Project Manager is Harry 
Lorton, P.E. 
Future scope work items for engineering/design services within the 
next five years may include but are not necessarily limited to the fol­
lowing: 
1. Improve RSA/drainage to new C-II standards 
The City of Mount Pleasant reserves the right to determine which of the 
above scope of services may or may not be awarded to the successful 
firm and to initiate additional procurement action for any of the services 
above. 
To assist in your proposal preparation the criteria, 5010 drawing, 
project narrative, and most recent Airport Layout Plan are available 
online at 
www.txdot.gov/avn/avninfo/notice/consult/index.htm 
by selecting "Mount Pleasant." The proposal should address a technical 
approach for the current scope only. Firms shall use page 4, Recent 
Airport Experience, to list relevant past projects for both current and 
future scope. 
Interested firms shall utilize the latest version of Form AVN-550, ti­
tled "Aviation Engineering Services Proposal". The form may be re­
quested from TxDOT Aviation Division, 125 E. 11th Street, Austin, 
Texas 78701-2483, phone number, 1-800-68-PILOT (74568). 
The form may be emailed by request or downloaded from the TxDOT 
web site at 
http://www.txdot.gov/business/projects/aviation.htm. 
The form may not be altered in any way. All printing must be in black 
on white paper, except for the optional illustration page. Firms must 
carefully follow the instructions provided on each page of the form. 
Proposals may not exceed the number of pages in the proposal format. 
The proposal format consists of seven pages of data plus two optional 
pages consisting of an illustration page and a proposal summary page. 
A prime provider may only submit one proposal. If a prime provider 
submits more than one proposal, that provider will be disqualified. Pro­
posals shall be stapled but not bound in any other fashion. PROPOS­
ALS WILL NOT BE ACCEPTED IN ANY OTHER FORMAT. 
ATTENTION: To ensure utilization of the latest version of Form AVN­
550, firms are encouraged to download Form AVN-550 from the Tx-
DOT website as addressed above. Utilization of Form AVN-550 from a 
previous download may not be the exact same format. Form AVN-550 
is a PDF Template. 
Please note: 
Seven completed, unfolded copies of Form AVN-550 must be received 
by TxDOT Aviation Division at 150 East Riverside Drive, 5th Floor, 
South Tower, Austin, Texas 78704 no later than January 5, 2010, 4:00 
p.m. Electronic facsimiles or forms sent by email will not be accepted. 
Please mark the envelope of the forms to the attention of Sheri Quinlan. 
The consultant selection committee will be composed of local govern­
ment members. The final selection by the committee will generally be 
made following the completion of review of proposals. The commit­
tee will review all proposals and rate and rank each. The criteria for 
evaluation of engineering proposals can be found at 
http://www.txdot.gov/business/projects/aviation.htm. 
All firms will be notified  and the  top rated firm will be contacted to be­
gin fee negotiations. The selection committee does, however, reserve 
the right to conduct interviews for the top rated firms if the committee 
deems it necessary. If interviews are conducted, selection will be made 
following interviews. 
Please contact TxDOT Aviation for any technical or procedural ques­
tions at 1-800-68-PILOT (74568). For procedural questions, please 
contact Sheri Quinlan, Grant Manager. For technical questions, please 
contact Harry Lorton, P.E., Project Manager. 
TRD-200905380 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: November 20, 2009 
Public Notice - Aviation 
Pursuant to Transportation Code, §21.111, and Title 43, Texas Admin­
istrative Code, §30.209, the Texas Department of Transportation con­
ducts public hearings to receive comments from interested parties con­
cerning proposed approval of various aviation projects. 
For information regarding actions and times for aviation public hear­
ings, please go to the following web site: 
http://www.txdot.gov/public_involvement/hearings_meetings. 
Or visit www.txdot.gov, click on Public Involvement and click on Hear­
ings and Meetings. 
Or contact Texas Department of Transportation, Aviation Division, 150 




Deputy General Counsel 
Texas Department of Transportation 
Filed: November 20, 2009 
The University of Texas System 
Request for Applications Concerning the Mathematics 
Regional Collaboratives Program, 2010-2011 
The University of Texas in Austin, Texas Regional Collaboratives 
(TRC) for Excellence in Science and Mathematics Teaching 
Filing Authority. The availability of grant funds is authorized by the 
No Child Left Behind Act of 2001, Title II, Part B, Mathematics and 
34 TexReg 8900 December 4, 2009 Texas Register 
♦ ♦ ♦ 
♦ ♦ ♦ 
Science Partnerships and the General Appropriations Act, Article III, 
Rider 38, 81st Texas Legislature, 2009. 
Eligible Applicants. The TRC is requesting applications from part­
nerships that must include an engineering, mathematics, or science de­
partment of an institution of higher education (IHE) and a high-need 
local educational agency (LEA). They may also include another engi­
neering, mathematics, science, or education department or college of 
an IHE; additional LEAs, public charter schools, public or private ele­
mentary schools or secondary schools, or a consortium of such schools; 
a business; or a nonprofit or for-profit organization of demonstrated ef­
fectiveness in improving the quality of mathematics and science teach­
ers. 
Description. The purpose of this notice is to solicit applications from 
eligible applicants to improve the academic achievement of students 
in mathematics through forming partnerships among institutions of 
higher education, local education agencies, elementary schools, and 
secondary schools. These partnerships will provide high quality, 
sustained, and high intensity professional development focused on 
the education of mathematics teachers as a career-long process. Such 
process should continuously stimulate intellectual growth of teachers 
and upgrade knowledge and skills of teachers through activities that 
are founded on scientifically based research and aligned with the Texas 
Essential Knowledge and Skills for Mathematics. 
Dates of Project. Applicants should plan for a starting date of no ear­
lier than May 1, 2010, and an ending date of no later than July 31, 2011. 
Project Amount. An estimated $3,226,000 in funding is available for 
the Mathematics Regional Collaboratives Program for the 2010-2011 
grant period. Funding will be provided for approximately 24 projects. 
Selection Criteria. Applications will be selected based on the ability 
of each applicant to carry out all requirements contained in the RFA. 
Reviewers will evaluate applications based on the overall quality and 
validity of the proposed grant programs and the extent to which the 
applications address the primary objectives and intent of the project. 
Applications must address each requirement as specified in the RFA to 
be considered for funding. The TRC reserves the right to select from 
the highest-ranking applications those that address all requirements in 
the RFA. 
The TRC is not obligated to approve an application, provide funds, or 
endorse any application submitted in response to this RFA. This RFA 
does not commit TRC to pay any costs before an application is ap­
proved. The issuance of this RFA does not obligate TRC to award a 
grant or pay any costs incurred in preparing a response. 
Further Information. For clarifying information about the RFA, 
please visit the TRC website at http://www.thetrc.org/trc or contact 
Amy Werst at (512) 471-7450. 
Deadline for Receipt of Applications. Applications must be received 
in the TRC by 4:00 p.m. (Central Time), Friday, February 5, 2010 to 
be eligible to be considered for funding. 
TRD-200905375 
James P. Barufaldi 
Director, Center for Science and Mathematics Education 
The University of Texas System 
Filed: November 20, 2009 
Request for Applications Concerning the Science Regional 
Collaboratives Program, 2010-2011 
The University of Texas in Austin, Texas Regional Collaboratives 
(TRC) for Excellence in Science and Mathematics Teaching 
Filing Authority. The availability of grant funds is authorized by the 
No Child Left Behind Act of 2001, Title II, Part B, Mathematics and 
Science Partnerships and the General Appropriations Act, Article III, 
Rider 38, 81st Texas Legislature, 2009. 
Eligible Applicants. The TRC is requesting applications from part­
nerships that must include an engineering, mathematics, or science de­
partment of an institution of higher education (IHE) and a high-need 
local educational agency (LEA). They may also include another engi­
neering, mathematics, science, or education department or college of 
an IHE; additional LEAs, public charter schools, public or private ele­
mentary schools or secondary schools, or a consortium of such schools; 
a business; or a nonprofit or for-profit organization of demonstrated ef­
fectiveness in improving the quality of mathematics and science teach­
ers. 
Description. The purpose of this notice is to solicit applications from 
eligible applicants to improve the academic achievement of students in 
science through forming partnerships among institutions of higher ed­
ucation, local education agencies, elementary schools, and secondary 
schools. These partnerships will provide high quality, sustained, and 
high intensity professional development focused on the education of 
science teachers as a career-long process. Such process should continu­
ously stimulate intellectual growth of teachers and upgrade knowledge 
and skills of teachers through activities that are founded on scientifi ­
cally based research and aligned with the Texas Essential Knowledge 
and Skills for Science. 
Dates of Project. Applicants should plan for a starting date of no ear­
lier than May 1, 2010, and an ending date of no later than July 31, 2011. 
Project Amount. An estimated $4,839,000 in funding is available for 
the Science Regional Collaboratives Program for the 2010-2011 grant 
period. Funding will be provided for approximately 36 projects. 
Selection Criteria. Applications will be selected based on the ability 
of each applicant to carry out all requirements contained in the RFA. 
Reviewers will evaluate applications based on the overall quality and 
validity of the proposed grant programs and the extent to which the 
applications address the primary objectives and intent of the project. 
Applications must address each requirement as specified in the RFA to 
be considered for funding. The TRC reserves the right to select from 
the highest-ranking applications those that address all requirements in 
the RFA. 
The TRC is not obligated to approve an application, provide funds, or 
endorse any application submitted in response to this RFA. This RFA 
does not commit TRC to pay any costs before an application is ap­
proved. The issuance of this RFA does not obligate TRC to award a 
grant or pay any costs incurred in preparing a response. 
Further Information. For clarifying information about the RFA, 
please visit the TRC website at http://www.thetrc.org/trc or contact 
Amy Werst at (512) 471-7450. 
Deadline for Receipt of Applications. Applications must be received 
in the TRC by 4:00 p.m. (Central Time), Friday, February 5, 2010 to 
be eligible to be considered for funding. 
TRD-200905374 
James P. Barufaldi 
Director, Center for Science and Mathematics Education 
The University of Texas System 
Filed: November 20, 2009 






















Statewide agencies and regional agencies that extend into four or more counties post 
meeting notices with the Secretary of State.  
Meeting agendas are available on the Texas Register's Internet site: 
http://www.sos.state.tx.us/open/index.shtml
Members of the public also may view these notices during regular office hours from a 
computer terminal in the lobby of the James Earl Rudder Building, 1019 Brazos (corner 
of 11th Street and Brazos) Austin, Texas.  To request a copy by telephone, please call 
512-463-5561. Or request a copy by email: register@sos.state.tx.us 
For items not available here, contact the agency directly. Items not found here: 
•	 minutes of meetings 
•	 agendas for local government bodies and regional agencies that extend into fewer 
than four counties 
•	 legislative meetings not subject to the open meetings law 
The Office of the Attorney General offers information about the open meetings law, 







The Attorney General's Open Government Hotline is 512-478-OPEN (478-6736) or toll-
free at (877) OPEN TEX (673-6839). 




Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a 
disability must have equal opportunity for effective communication and participation in 
public meetings. Upon request, agencies must provide auxiliary aids and services, such as 
interpreters for the deaf and hearing impaired, readers, large print or Braille documents. 
In determining type of auxiliary aid or service, agencies must give primary consideration 
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail, 










    
 












































    


















How to Use the Texas Register 
Information Available: The 14 sections of the Texas 
Register represent various facets of state government. Documents 
contained within them include: 
Governor - Appointments, executive orders, and
proclamations. 
 Attorney General - summaries of requests for opinions,
opinions, and open records decisions. 
Secretary of State - opinions based on the election laws. 
Texas Ethics Commission - summaries of requests for 
opinions and opinions. 
 Emergency Rules- sections adopted by state agencies on an 
emergency basis.
 Proposed Rules - sections proposed for adoption.
 Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication date. 
 Adopted Rules - sections adopted following public comment 
period. 
Texas Department of Insurance Exempt Filings - notices of
actions taken by the Texas Department of Insurance pursuant to 
Chapter 5, Subchapter L of the Insurance Code. 
Texas Department of Banking - opinions and exempt rules 
filed by the Texas Department of Banking. 
Tables and Graphics - graphic material from the proposed,
emergency and adopted sections. 
Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from one 
state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.
 In Addition - miscellaneous information required to be 
published by statute or provided as a public service. 
Review of Agency Rules - notices of state agency rules 
review. 
Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also 
publishes cumulative quarterly and annual indexes to aid in
researching material published.
How to Cite: Material published in the Texas Register is 
referenced by citing the volume in which the document appears, 
the words “TexReg” and the beginning page number on which that 
document was published. For example, a document published on
page 2402 of Volume 34 (2009) is cited as follows: 34 TexReg 
2402. 
In order that readers may cite material more easily, page numbers
are now written as citations. Example: on page 2 in the lower-left
hand corner of the page, would be written “34 TexReg 2 issue 
date,” while on the opposite page, page 3, in the lower right-hand 
corner, would be written “issue date 34 TexReg 3.” 
How to Research: The public is invited to research rules and 
information of interest between 8 a.m. and 5 p.m. weekdays at the
Texas Register office, Room 245, James Earl Rudder Building, 
1019 Brazos, Austin. Material can be found using Texas Register 
indexes, the Texas Administrative Code, section numbers, or TRD 
number. 
Both the Texas Register and the Texas Administrative Code are 
available online through the Internet. The address is: 
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version 
through the Internet. For website subscription information, call the 
Texas Register at (512) 463-5561. 
Texas Administrative Code 
The Texas Administrative Code (TAC) is the compilation of
all final state agency rules published in the Texas Register. 
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted by
an agency on an interim basis, are not codified within the TAC. 
The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into 
which the agencies are grouped as a matter of convenience. Each
Part represents an individual state agency.
The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following 
companies also provide complete copies of the TAC: Lexis-Nexis 
(800-356-6548), and West Publishing Company (800-328-9352). 
The Titles of the TAC, and their respective Title numbers are: 
1. Administration
 4. Agriculture
 7. Banking and Securities 
10. Community Development 
13. Cultural Resources 
16. Economic Regulation 
19. Education 
22. Examining Boards 
25. Health Services
 28. Insurance 
30. Environmental Quality
31. Natural Resources and Conservation 
34. Public Finance 
37. Public Safety and Corrections
40. Social Services and Assistance
 43. Transportation 
How to Cite: Under the TAC scheme, each section is designated 
by a TAC number. For example in the citation 1 TAC §27.15: 1 
indicates the title under which the agency appears in the Texas 
Administrative Code; TAC stands for the Texas Administrative
Code; §27.15 is the section number of the rule (27 indicates that 
the section is under Chapter 27 of Title 1; 15 represents the 
individual section within the chapter). 
How to update: To find out if a rule has changed since the 
publication of the current supplement to the Texas Administrative 
Code, please look at the Index of Rules. The Index of Rules is 
published cumulatively in the blue-cover quarterly indexes to the 
Texas Register. If a rule has changed during the time period
covered by the table, the rule’s TAC number will be printed with
the Texas Register page number and a notation indicating the type
of filing (emergency, proposed, withdrawn, or adopted) as shown
in the following example. 
TITLE 1. ADMINISTRATION 
Part 4. Office of the Secretary of State 
Chapter 91. Texas Register 
40 TAC §3.704.................................................950 (P)

 The Table of TAC Titles Affected is cumulative for each 
volume of the Texas Register (calendar year).
